UMEHEM PECIIYBJIMKU APMEHUA
IHOCTAHOBJIEHUE
KOHCTUTYIHHUOHHOI'O CYJA PECIIYBJIMKN APMEHUA

1O AEJY Ob OIIPEJAEJEHHUU BOITPOCA COOTBETCTBUSA ITYHKTA 2
YACTHU 6 CTATBU 142 U YACTHU 7 CTATBH 155 KOHCTUTYIIUOHHOT' O 3AKOHA
“CYJAEBHBIA KOJEKC PECIIYBJIMKU APMEHUSI” KOHCTUTYIIUU HA
OCHOBAHNMMU OBPAIIEHUA APAUKA MEJIKYMSHA

r. EpeBan 15 Hos16pst 2019 1.

Koucturynnonssiit Cyn B coctaBe I'. ToBmacsiHa (mpenceaarenscTByomuii), A. ['romymsiH,
A. lunansHa (noxnaguuk), @. Toxsana, A. Tynsna, I'. Hazapsna, A. [lerpocsH,

¢ yuactreM (B paMKax MMCbMEHHOU MPOIIETYPHI):

3agBUTENA — A. MenkyMsiHa,

IIPUBJIEYEHHOIO B KaYECTBE CTOPOHBI-OTBETYMKA IO JeTy npeacraBurens HanumoHambHOTO
CoOpannss — HavanpHmka Otaena mTpaBOBOro oOOecreYeHUss W OOCHyXHMBaHUS Armmapara
Hammonansunoro Co6panust K. MoBcucsiHa,

cornacHOo NyHKTy | crtarbm 168, mynkty 8 uwactu 1 crareu 169 KoncTuTynum, a Takxke
ctathsaM 22 u 69 Koncturyunonnoro 3akona “O Konctutynuonnom Cyne”,

paccMoTpell B OTKPBITOM 3aceJaHuM M0 MUCBbMEHHOW mpoueaype aeno “O6 omnpenesneHun
BOIIPOCA COOTBETCTBUS MyHKTA 2 yacTtu 6 cratbu 142 u yactu 7 crarbu 155 KOHCTUTYIIMOHHOTO
3akoHa “CyneOHblit konekc PecryOmuku Apmenus” KoHCTMTynMHM Ha OCHOBaHMU OOpaIlleHUs
Apaunka Menkymsna”.

Koncturynmonnsiit 3akoH “CyneOHbId Koaekc PecnyOmmku Apmenus” (majnee — Takxke
Konekc) nmpunst Hanmmonansueim CobOpanuem 7 deBpans 2018 roma, moamucan [lpesunentom

Pecniy6nuku 10 deBpans 2018 roga u Berynuin B cuity ¢ 9 anpens 2018 roza.



CornacHo nyHkty 2 uactd 6 crateu 142 Kopaekca CyIIECTBEHHBIM AUCIUIUIMHAPHBIM
HapyIICHUEM SIBJISIETCS COBEPIICHHME CYIbEH TaKOro JesHUS, KOTOPOE€ HECOBMECTHMO C
JOJKHOCTBIO CY/JIbU.

CornacHo wactu 7 ctatei 155 Konekca moctaHoBienue Briciiero cyne6HOro comera Mo
BOIIPOCY MPUBJICYECHUS CYJIbU K JUCHHUIUIMHAPHON OTBETCTBEHHOCTH BCTYMHAE€T B CHIIy C MOMEHTA
€ro OTJIAIICHUS U SBIISIETCS OKOHYATEIIHHBIM.

[ToBOIOM K pacCMOTPEHHUIO Jieia IBIIIOCH 3apeructpupoBanHoe B Koncturyunonnom Cyne
15 mas 2019 rona obpamenue Apanka MenkymsiHa.

N3yuuB oOpaiieHne, mucbMeHHBIE 00BICHEHUSI CTOPOH, a TAKXKE APYyTHe UMEIOITUECs B JIeye

nokyMeHTsl, Koncturyuunonssiii Cyn YCTAHOBWJI:

1. Ilo3uuum 3asiBUTEJIs

3asBUTENb, CChUIASCH HA cTaThio 79, yacTh 1 crarbu 81, yacTh 5 cratbu 164, crathio 164
Koncturynuu, crateio 142 Koncruryunonnoro 3akoHa “CyneOHbiii kogexc PA”, 3asBisier, 4To
KoncTutynus, B 4ncie npoyrux OCHOBAaHMM, MPEeayCMOTpelia IBa CICAYIONIMX OTIEIbHBIX CIydas
MPEeKpaIleHUs] MOJTHOMOYUN CyAbH: HapylleHHe TpeOOBaHH HECOBMECTHMOCTH U COBEpILEHUE
CYIIECTBEHHOTO JAMCIUIUIMHAPHOTO HApYyIICHHs. 3aKOHOJATelb B KaUeCTBE BUJA CYIIECTBEHHOTO
JTUCIUTUTMHAPHOTO HAPYIICHUS OTMETHJI TEPMHUH “HECOBMECTUMOE C JIOJKHOCTBIO”, 2 HE TEPMUH
“HECOBMECTHUMOE CO CTaTyCcoM .

[To MHeHMIO 3asIBUTENIS, IO TEPMUHOM “‘HECOBMECTUMOE C JOJDKHOCTBIO CYAbU’~ CIHEAYET
MMOHUMATh MOBEJACHUYECKYI0 HECOBMECTUMOCTbD, COBEPILIEHUE TAKOTO HAPYIIEHUS] HOPM MOBEJCHUS,
KOTOPOE HECOBMECTHMO C JIOJDKHOCTBIO CyJIbH. MeXy TeM B JaHHOM ciiydae Beicimii cyneOHbIi
COBET HJCHTU(PUIIMPOBAT JOMYIIEHHYIO CYIbel OIMMUOKY M HECOBMECTUMOCTH C JIOJKHOCTBHIO
CybM M YCTAHOBHWJI OTHEJIbHOE OCHOBAHHME MPEKpalIeHUs MOJHOMOYHM. 3asBUTEIb OTMEUYAET
TaKke, YTO MO JUCHUIUIMHAPHBIM JelilaM, BO30YXJCHHBIM B OTHOLIEHUM CcyAed Apanka
Menkymsina 1 Pybena AnuHsHa 3a OJHO W TO Ke JAesHHE, BepXoBHBIA CyAeOHBIM COBET nai
MIPOTUBOPEYUBLIE TOJKOBAHMUS.

Ccputasice Ha ctatbu 61, 79 1 81 Koncturyuun, yacts 7 cratbu 155 Konekca, cratbu 6 u 13
KonBeHIInu 0 3amure npaB yejIoBeKa U OCHOBHBIX CBOOOJI, 3aIBUTENb YTBEPKIAET, UTO MPaBO Ha
00>kaJoBaHUE Cy/NEOHBIX AKTOB SIBJSIETCS BAKHOM YacThi0 3(PPEKTHBHOTO CpEJCTBA IMPABOBOM

3aI0MATHI. YUYWTHIBAsg, YTO B JAaHHOM ciaydae 4acTe 7 crarbu 155 Koxekca He mpenocraBiser



BO3MOXKHOCTh 00’KaJIOBaHUsI IIOCTAHOBJIICHMS BEICIIEro CyILCGHOFO COBC€Ta, 3ajdBHUTCJIb CUHTACT,

YTO yKa3aHHas CTaThsl MPOTUBOPEUUT cTatbe 61 KoncTuryuu.

2. Ilo3unuu OTBETYUKA

OtBerunk, ccpuiasgch Ha cratbu 162, 163, 164 Koncturyuuu, crateum 67, 69 u 70
Koncturynmonnoro 3akona “CyaeOnbiii kogexc PA”, oTMeuaeT, 4To 1eNb0 MpaBWI MOBEACHUS
CybH SIBJISICTCSI CIIOCOOCTBOBaHUE TOCPEACTBOM COONIOACHUS D3TUX TPAaBWI 00ECIICUCHUIO
HE3aBHCUMOCTH M OECIpPUCTPACTHOCTU CyJa, a Takke (OPMUPOBAHUIO JOBEPHS M YBAKEHHUS K
Cyy.

OTBeTUMK yTBEPXKAAET, UYTO pasaensieT BblpakeHHylo B IlocranoBrnenun Beiciiero
cynebnoro coeta or 14 deBpans 2019 roma BDHk-8-V-K-04 mno3umuio OTHOCHUTEIBHO
NpU3HaHUS MyHKTa 2 yacTh 6 crath 142 KoHctutynumonHoro 3akoHa “CyneOHbiif kojekc PA”
MpoTUBOpeYaIIuM TpeboBaHusIM KoHCTUTYTHH.

OO6pamaschr K BOMPOCY KOHCTUTYIMOHHOCTH 4actu 7 ctarbu 155 Kopgekca, oTBeT4ymMK
CUMTaeT, YTo oOKajloBaHUe pelieHui Briciiero cyaeOHOro copera B CyAax CHU3HUT €r0 poiib U
3HaYeHHUE B CHUCTEME CyaeOHOI BiacTu, OoJee TOro, HEJOTUYHBIM CTAaHET CYIECTBOBAHHE 3TOTO
YUPEKJEHUsI KaK KOJUIETUAJIbHOTO OpraHa, SIBJISAIOIIETOCS TapaHTOM HE3aBUCUMOCTH CYIOB U
cyaen.

Hcxonst u3 BBIMIEU3IOKEHHOTO, OTBETYMK CUMTAET, YTO MYHKT 2 4acTH 6 ctaThu 142 u
gacth 7 crtatbu 155 Koncturynmonnoro 3akoHa “CyneOHbIi komekc PA” COOTBETCTBYIOT

TpeboBanusaM Koncturyum.

3. O6cTosATEBCTBA, MOVICKALNE YCTAHOBJICHUIO B PAMKAX JeJia

Jlns onpeneneHnss KOHCTUTYIIMOHHOCTH OCNapUBAEMBIX MO HACTOSALIEMY A€y MOJOXKEHUH
Koncturyunonnslii Cyn cuutaeT HEOOXOAMMBIM, B YaCTHOCTH, OOpaTUTbCA K CIEXyIOIIUM
BOIIpOCaM:

1. OrpannuuBaer 11 NyHKT 2 yactu 6 ctathu 142 Kopaekca ycraHoBieHHOe cTaTbeil 49
KoHcTuTynuu mpaBo juia Ha MOCTYIUICHME Ha IyOJMYHYIO CIIy:KOy M B Cilydae OrpaHUYEHUs

COOTBCTCTBYCT JIK 3TO MPUHIMUITY OIMPEACIICHHOCTH OI'PaAHUYCHNA OCHOBHBIX IIPpAB U CBO60,I[?



2. Hapymaer nu T0, 94To moctaHoBieHus: Breiciiero cyaednoro coera (BCC) mo Bompocy
IMPUBJICHCHUA CYIbHU ! K I[I/ICIII/IHJ'H/IHapHOI\/'I OTBCTCTBCHHOCTU ABJIAIOTCA OKOHYATCIBbHBIMHU U
HeocnopuMbIMH (dacTh 7 ctathi 155 Kopaekca), mpaBa yimia Ha 3QPEeKTUBHYIO CYACOHYIO 3aIIUTy
U CIIpaBeJIMBOE CyAeOHOE pa30MpPaTEeILCTBO?

Ha OCHOBAaHUHN BBIIIICU3JI0KEHHOTI'O KOHCTHTyHHOHHLIﬁ CYII OLCHHUBACT
KOHCTUTYHUHOHHOCTH OCITIAPUBACMBIX 110 HACTOAIIEMY ACITY MHOJIOKEHUN ¢ TOYKU 3pCHHA CTATbU 49,

yactu | ctateu 61 u ctatbu 79, B3aUMOCBSI3aHHBIX CO cTaThbeil 78 KOHCTUTYIIMHU, YUUTHIBASI YaCTU

5u 9 cratbu 164, yacte § crarbu 166 u crarpio 175 KoncTuTtynuu.

4. IlpaBosbie no3uuun Koncrurynuonnoro Cyaa

4.1. CornacHo nepBoMy mnpeioxkeHuto cratbl 49 KoHcTUTynuu Kaxabld TpakIaHUH
MMeeT MPaBo MOCTYIJIEHUS Ha MyOJINYHYIO cy>k0y Ha oOmux ocHoBaHusX. [Ipuuem 310 oCHOBHOE
IIPaBO B paMKaX €ro KOHCTUTYLIMOHHOM ()OPMYIMPOBKHM HE MOAJIEKUT HUKAKOMY OTPAHUYEHUIO,
OJJHAKO pErjJaMEHTHPYIOIIMEe €ero JeTald JOJDKHBI YCTAaHAaBJIMBAaThCS 3aKOHOM (BTOpOE
npeasioxkeHue cratbu 49 KoHcTuTymm).

Koncturyumonnsiii Cyn cuuraer, uro u3 QopmyiaupoBku crateu 49 KoHctutyuun
ClIe[lyeT, 4TO IpaBO IOCTYIUIEHHS Ha MyOIM4YHYIO CiIy’)k0y Ha KOHCTUTYLIMOHHOM YpPOBHE
rapaHTHPOBAHO TOJBKO s TpaxkaaH PecrnyOmuku ApMeHus, Ui peanu3alid 3TOro IpaBa
3aKOHOJATeNh 00s13aH 00eceunTh 001Ie OCHOBAHMSI, UCKITIOUas JII00YI0 JUCKPUMHUHALIUIO.

C npyroil CTOpPOHBI, MEXaHU3Mbl peaJU3allMd OCHOBHOIO TIpaBa IOCTYIUIEHHUS Ha
nyOIUYHyI0 Cly’k0y Ha OOIIMX OCHOBaHMSX MOTYT CYLIECTBEHHO OTIMYAaThCs APYr OT JIpyra B
3aBUCUMOCTH OT OCOOCHHOCTEN My OJIUYHOM TOJDKHOCTH U BUJIA ITyOJIMYHOM CITy>KOBI.

IToMuMO 3TOTO, 6 OCHOBHOE Npago NOCMYNIEHUSA HA NYOAUUHYIO CAYHCOY HA 00WUX
OCHOBAHUAX 8XOOUM MAKICE NPABO NPeObIGAHUA TUYA 8 NYOIUUHOU OOIHCHOCIU, 3AHUMAEMOU UM
Ha 0bWuUX 0CHOBAHUSAX, YTO, B CBOIO OYEpEb, IPEANOIAraeT 3aupeT Ha YBOJIbHEHHUE C ITyOIU4YHON
CIIy>KOBI Ha HE MPETyCMOTPEHHBIX 3aKOHOM OCHOBAHHUSX, & TAKIKE CBOEBOJIBHO.

Jlnst UL, 3aHUMAIONIUX JOJKHOCTh CYJIbH, TOCTOJIBKY, IIOCKOJIBKY 3TO KacaeTcs cyobu Kak
HOCUmensi OCHOBHO20 NpaAsa NOCMYNIEHUS HA NYOIUUHYIO CYHcOy, CYyIIeCTBYET AOMOJTHUTENbHAS,

MMpOMU3BOJAHAA OT OCHOBOIIOJAraromero HNpUHOHWIIA IIPABOBOr0 roCyaapCTBa KOHCMUMYUUOHHAA

! B pamkax HacTOAIEro nela TEPMUH “Cyabs’ KacaeTrcs CyAeH CylnoB OOWICH OPHCIMKINHM U

CHELUAIIU3UPOBAHHBIX CYJI0B



2apaHmusi  HecMeHaeMOCmu, JleTald OOECIeYeHUs KOTOpPOW JOJDKHBI  YCTaHABIMBATHCS
UCKIounTeNbHO KOHCTUTYLIMOHHBIM 3akOoHOM — CyneOHbIM KojekcoM (4acTb 8 craThbu 166
Koncturynuu, B3aumocBsizanHas ¢ 4actbio 11 craten 164 Konctutymun).

OCHOBHBIE TapaHTHH IOCJAEA0BATEIbHOCTH NpPeOBIBAHMA B JOJKHOCTH CYAbH
YCTaHABJIMBAIOTCSI HAa KOHCTUTYLIMOHHOM YpPOBHE: OCHOBAHHUS 3aBEpIICHHUS M IPEKpalleHUs
IIOJIHOMOYMM CyJIbHM McUeplbIBarole yctaHoBieHsl KoHcturynuen, KoHcTuTymenn ycTaHOBIICHBI
TaK)K€ KOMIIETEHTHBIE OPraHbl, 3aHUMAIOUIMECS BOIPOCOM IPEKPAIICHHsS IOJHOMOYMH CyIbU
(uactp 9 cratbu 164 Koncturyuuu). Kpome Toro, B cuny KoHCTUTYLUUU ocHosanus u nopsaodox
npueneyeHusi cyovu K OUCYUNTUHAPHOU OMBEMCMEEeHHOCMU JIOJKHBI yCTaHABIMBATHCS He
OObIYHBIM, A UCKTIOYUMENTbHO KOHCMUMYYUOHHLIM 3AKOHOM, B JaHHOM ciydae — CyaeOHbIM
KoJiekcoM (JacTh 5 cratbu 164 Koncrturyiun).

Konctutyuuonnsiii Cyz cuuraer, uto olliee coepkaHue ycTaHoBIeHHbIX KoHcTuTynmen
BBIIICYIOMSIHY TBIX PETYJIUPOBAHUIN CBOJIUTCS K CIEIYIOIIEMY:

1) kaxkaplil rpakaaHuH PecryOimku ApMeHus, IIOCTyTas Ha MyOIMYHYI0 CITy X0y Ha 00Inx
OCHOBAHHUAX, TAaKXKe€ HMMEET NpaBo NpeObIBaTh B JOKHOCTH M JOOPOBOJIBHO HE YXOAMUTH C
JOJKHOCTH;

2) epasicoanut, 3aHUMArOWUL OOJIHCHOCMb CYObU, B TOIMOJIHEHHE K OOIIeMy MpaBy Ha
npeObIBaHUEe B JIOJDKHOCTH, HOJIVYAem CReYUdlbHYI0 2apaHmuto B BHIE HECMEHAeMOCMU,
rapaHTHPYIOLIEH TOCIIeI0BATEILHOCTh MPEObIBAHUS B IOJDKHOCTH;

3) yiimu ¢ OondicHocmu cyovu uau ObIMb OMCMPAHEHHBIM OM OO0JHCHOCMU 2PANCOAHUH
MOdIcem UCKIIOUUMENbHO HA OCHOBAHUAX, npedycmompennblx Koncmumyyuetl, 8 ycmanognieHHoM
Koncmumyyueii nopsioke mocpeAcTBOM 0co00W MpoIenyphl, 3aKperieHHOH KOHCTUTYIHOHHBIM
3aKOHOM;

4) B X0lle¢ TOJIKOBaHHUS TeX 3aKperuieHHbIX KOHCTUTylHMEW OCHOBaHWUN 3aBEPIICHHS WIH
IIPEKPALLEHUS] MOJHOMOYHUI CyJbU, KOTOpBIE INOAJIEKAT KOHKpeTH3auuu B KOHCTUTYLHHMOHHOM
3aKOHE, 3aKOHOJAaTeNlb JOJDKEH MPOSBISTh CAEPKAHHOCTb U IOCPEACTBOM 3aKOHOAATEIbHBIX
pEeryMpoBaHUi HE NepenHauYMBaThb CHUCTEMHYIO JIOTMKY KOHCTHTYyLMH, a UMEHHO W3JIMILIHE HE
pacIIMpATh 3aKOHOJATEIIBHYI0 BO3MOYKHOCTh NPHMMEHEHHsS JTHMX OCHOBAaHUHM, HE JOIYCKaThb HX
IIPOM3BOJILHOTO TOJKOBAHHUS, FapaHTHPOBATh COOJIIOJICHHE BCeX TpeOOBaHUM CHpaBeVIMBOCTU B
X0J€ MX NPHUMEHEHHUs, BKIIOYAas HaAJIEKalUe MpOLEIypHblE TapaHTUU IPU MPEKpALEHUU

MMOJTHOMOYHH CYJbH.



Konctutynnonnsiii CyJ 3asBis€T, 4TO BO BCEX CIydasx, KOIJa IOJIHOMOYHS CYIbU
IPEKPAIlalOTCs, 3TO KacaeTcs HEe TOJNBKO CTaryca CyJbH, HO M €ro OCHOBHOIO IIpaBa Kak
rpaxaaHuHa PecryOinkn ApMeHus Ha MOCTyIUIEHHE Ha MyOIMYHYIO CIIy>KO0Y: OH JIMIIAeTCs paBa
3aHUMaTh B AaJbHEHIIEM JJOKHOCTD, CIeI0BaTEIbHO, 3TO €ro MPaBO OrPaHUYHUBACTCS.

4.2. OnHUM W3 OCHOBAaHMHM TPEKpPAIICHHUs IOJHOMOYMM CyIbH, TO €CTb HUX
NPUHYIUTEIBHOTO MpEepbIBaHUS MO0 CHEUUalIbHO YyKazaHHOMY B KoHCTHTynuu penieHuo
roCyJJapCTBEHHOTO OpraHa — BhIcIIero cy1e0HOro coBera, SIBISIETCS COGepUIeHUe CYUEeCN8EHHO20
oucyunaunaprnozo napywenus (d4actb 9 crateu 164 Koncturyuun). CornacHo yactu 6 crateu 142
Kogekca  CymiecTBEHHBIM  JUCLHUIUIMHAPHBIM  HApyLIEHMEM  SIBISETCA  COBEpILEHUE
JUCLMIUIMHAPHOTO HapyIIE€HUs CyJbed, UMEIOIIUM J[Ba BHITOBOpA WM OJUH CTPOTUN BBHITOBOP,
WIN cosepuienue cyobell MaKo2o OesiHusl, KOMOopoe HeCOBMECIUMO ¢ O0IAICHOCMbIO CYObU.

CornacHo cucremHoi joruke Konekca, mpekpalieHue MOJHOMOYMM CyAbH B PE3yJIbTaTe

AUCHUIUIMHAPHOIO HNPOU3BOACTBA ABJIACTCA OOHUM U3 BBBICKHHHfI, HaJlaraCMbIX IO PCHICHUIO

Briciero cyne6HOro coBeTa, MOATOMY pPAa3rpaHUYEHHE CYIIECTBEHHOTO JUCHMILITMHAPHOTO
HapyUIeHMs] U HECYLIECTBEHHOI'O HApyIIEHHUsS W HAaJOKEHUE COOTBETCTBYIOLIETO B3bICKAHUS
OCYLIECTBIISIIOTCS B paMKax OJHOTO U TOTO JK€ IPOU3BOJCTBA IO MPUBJICUEHUIO CYIbU K
JUCLUIUINHAPHOW OTBETCTBEHHOCTH.

3aKoHOJaTeNb KBATU(PHUIHUPYET KaK CYIIECTBEHHOE JAUCLUILNIMHAPHOE HApYLIEHUE, B OJHOM
cllyyae, COBEpIICHHE JH0O0r0 MHOTO JUCUUIUIMHAPHOTO HAPYIICHUS NMPH HAIWYMH KOHKPETHBIX
B3bICKAaHHMH 32 HECYLIECTBEHHBIC TUCLMIUIMHAPHBIE HAPYIIEHHS, TO €CTh onpedenieHnoe, 0CoOeHHO
KOUYeCcmeeHHoe coyemanue OUCYUNIUHAPHBIX HApYWieHuli, B IPYTroM Cilydae, xapakmep 0OHO20
KOHKPEMHO20 OUCYUNTUHAPHO20 HApYUieHus, TO €CThb ‘“COBEpIIEHHE CyAbEH TAaKOro MAesHus,
KOTOPOE HECOBMECTUMO C JIOJIKHOCTBIO Cy/bU .

Konctutyunonssii CyJ cYMTaeT, 4YTO YIOMSHYTOE IIOJIOKEHHUE, KOTOPOE COAEPKUT
HeoIlpe/ie/IEHHbIE NPAaBOBBIE MOHATHUS, IPEANOIATaeT, YTO PEIIaTh BOIPOC O TOM, KaKO€ UMEHHO
NEssHUEe  CyIbHM  HECOBMECTHMMO C  JOJDKHOCTBIO  CyIbH, JOJDKEH  MCKIIOYHUTEIBHO
IIPaBONPUMEHUTENbHBIM OopraH — Beicimii cyneOHbI coBeT. JTO 03HAyaeT, YTO, BO-IEPBBIX,
HEOO0XO/IMMO HCTOJKOBATh, BKJIIOYACT JIM “‘COBEpUICHHE CyIbei nessHus  Oe3neicTBHE, KpoMe
TOr0, HEOOXOIUMO YCTAaHOBUTH, KAKOE JAEIHUE HECOBMECTUMO C JIOJKHOCTBIO CYJIbU.

4.3. YuuteiBag TO OOCTOSITEIBCTBO, YTO BONPOC OTHOCUTEIBHO KOHCTUTYLIMOHHOCTH

KacacTCsa COOTBCTCTBHA BMCIIATCIIBCTBA Ha HO,Z[O6HBIX OCHOBAHMHAX B HCIIOJIHCHHC Cyﬂbeﬁ CBOHX



JOJDKHOCTHBIX 0053aHHOCTEH, a MIMEHHO OIpaHUYEHUs] Ha ’TOM OCHOBaHHMM €r0 OCHOBHOT'O TPaBa,
TpeOOBAHUIO OIPEICIIEHHOCTH, YCTaHOBICHHOMY ctaTheil 79 Koncturynmn, KoHCTUTYIIMOHHBIN
Cyn cuntaer He0OXOIUMBIM OOPATUTHCS K COOTBETCTBYIOLIMM OTHOCHUMBIM IIPABOBBIM MO3ULUSM,
BBIPAKEHHBIM B €0 IIPEABIIYIINX IOCTAHOBIEHUAX.

COOTBETCTBCHHO, B YaCTHOCTH:

1) ““...3aK0H TakXe JOJKEH COOTBETCTBOBATH TOM MPaBOBOMW MO3UIIMHU, BHIPAKEHHOU B psje
pemenuii EBponelickoro cyma mo mpaBaM 4eJIOBEKa, COTJIACHO KOTOpPOH Kakas-TuOo TpaBoOBas
HOpPMa HE MOXKET CUUTaTbCs ‘‘3aKOHOM™, €CJIIM OHAa HE COOTBETCTBYET IPHUHLMILY IIPaBOBOMI
orpeneneHHocTH (res judicata), To ecTb He cPOPMyNIHPOBaHA JOCTATOYHO YETKO JUIS TOTO, YTOOBI
MO3BOJIUTH JIMITY peryaupoBath cBoe nosenenue” (IIKC-630);

2) “mpUHLMI IPaBOBOIO TOCYAAPCTBA, B YUCIE MPOUYETo, TPEeOyeT TakKe HaJIM4Yus [IPABOBOTO
3akoHa. [locnmenHuil nomkeH OBITH OCTATOYHO AOCTYHHBIM JJIsl TOTO, YTOOBI CyOBEKTHI IpaBa
UMENId BO3MOXKHOCTH B COOTBETCTBYIOIIMX OOCTOSTENLCTBAX ONPEICTUTHCS, KaKue IPaBOBBIC
HOpPMbI IPUMEHAIOTCS B JaHHOM ciydae. Hopma He MOXXeT cuuTaThesl ‘“3aKOHOM”, €CIIM OHA HE
copMyIMpOoBaHa JIOCTaTOYHO YETKO, YTO IMO3BOJMWIO Obl (U3NYECKUM M IOPUAMYECKHM JIHMLAM
peryIupoBaTh CBOE IIOBEICHHMS B COOTBETCTBUE C HEHl — OHU JOJDKHBI MMETh BO3MOYKHOCTB
IIPEBUIETH MOCIEACTBUS, KOTOPBIE MOTYT BOSHUKHYTh B PE3YJIbTaTe JAHHOTO JEHCTBUS.

BaxupiM (akTOpOoM [ OLEHKHM MNPEJCKa3yeMOCTH 3aKOHa SBISETCS OOCTOSATENbCTBO
HaJIM4Yus  WIK  OTCYTCTBHMSI ~ NPOTHBOPEUMH  MEXIY  pa3IMUHbIMM  PETYJIHPOBAHMUSIMH,
pernameHTHpyomuMu nannbie otHommeHus” (ITIKC-753);

3) “...Koncrtutyuuonnslii Cyn cuuTaer, 4YyTo B YCJIOBUSAX OTCYTCTBHUS CYILIECTBEHHBIX
pa3nuyMii MeXIy MpaBOHAPYIICHUSIMH, YKa3aHHBIMH B ctaThe 63 CynebHoro koaekca PA u crathe
314.1 VYronosHo-nponeccyaabHOoro koaekca PA, M cocTaBoM MpecTyIUIEHHs, YKa3aHHbIM B
OCIIapUBAaEMOW HOPME, JIMLO JINIIACTCS BO3MOKHOCTH NPEABUACTH NPABOBBIEC MOCIEACTBUSA CBOETO
MOBEJICHMS, YTO HE MCXOIUT M3 NPUHIMIIOB HpeAcKa3yeMocTu U omnpeneneHHocty 3akoHa” (ITKC-
851);

4) “KonctutynronHslii Cyi HaXOJIUT, YTO B IPABOBOM TOCYJIapCTBE, B paMKaxX MpPHU3HAHU
IIPUHIIAIIA BEPXOBEHCTBA IIPaBa, 3aKPCIUICHHBIE B 3aKOHE IIPABOBBIC PEryJUPOBAHUA IOJKHBI
caenath Uil JIMLA IPEACKa3yeMbIMH €ro IPaBOMEPHBIE OXKHIaHUSA. B OCHOBE mpaBOBBIX
peryiupoBaHUil ¥ IPABONPUMECHUTEIIBHONW IPAKTUKU JOJDKEH JIEKATh OCHOBOIIOJIATAIOIINAN

nmoaxoa, COrjiaCHO KOTOpOMY HNPHWHOMII 3allIUThI ITpaBa 3aKOHHBIX O)KI/II[aHI/Iﬁ SABJIICTCA OJHUM U3



HEOTHEMJIEMBIX 3JIEMEHTOB IPABOBOIO TOCYNAapCTBa M TapaHTUPOBAHUS BEPXOBEHCTBa IpaBa’
(ITKC-1148);

5) “omHUM W3 BaXHEWINIMX MPU3HAKOB 3akperieHHoro B crtathe | Koncturynum PA
MPABOBOTO TOCYJapCTBa SIBISETCS BEPXOBEHCTBO IpaBa, OJHHM W3 OCHOBHBIX TpeOOBaHUI
o0ecrieueHruss KOTOpPOTO SIBJISICTCS NPHUHIUI TIPABOBOM  OMPENEICHHOCTH, PETYIHPOBAHUE
MPaBOBBIX OTHOIICHUN HCKIIOUYUTENIHO TaKMMHU 3aKOHAMH, KOTOpPHIE OTBEYAIOT OIPEACIICHHBIM
Ka4ueCTBEHHBIM MPU3HAKAM — SIBIISTIOTCS YETKUMU, TIPEIcCKa3yeMbIMu, focTynHbIME (1270);

6) “B koHTekcTe psana uHbIX mnoctaHoBieHuid (IIKC-630, IIKC-1142), obpamasce K
MPUHIUITY TPaBOBOil ompeneneHHOCTH, KoHcTuTynuonnslii Cyn cuen, 4TO JaHHBIA MPUHIUIT
He0oOX0uM, YTOOBI YYaCTHHKH COOTBETCTBYIOIIMX OTHOINECHWUH MOTJIM B Pa3yMHBIX Tpeieiiax
MpeBUJIETh MOCIEACTBUSI CBOETO MOBEACHHUS M ObUIM yBEpEHbl KaK B HEU3MEHSIEMOCTH CBOETO
opUIMaNBEHO MPHU3HAHHOTO CTaTyca, TaK U B BOMPOCE MPUOOPETEHHBIX MpPaB U OOS3aHHOCTEH
(ITKC-1439);

7) cornacHo cratbe 79 KOHCTUTYIIMU MpU OTPAaHUYEHUU OCHOBHBIX MPAB U CBOOOJ 3aKOHBI
JOJKHBI YCTaHABJIMBATh OCHOBAHMS U OOBEM 3TUX OTpaHUYEHUU, ObITH B JOCTAaTOUYHON Mepe
OTpeAeNIeHHBIMU, YTOOBI HOCUTENH U aipecaThl ITHX MpaB U CBOOO OB B COCTOSTHUM MPOSIBIISITH
COOTBETCTBYIOIIIEE MTOBEICHUE.

[To3unmu OTHOCUTENBHO TMPHUHIMIIA TPABOBON ONPENEICHHOCTH 3aKpeIUIeHbl B psJe
noctanoByieHnit Koncturymnuonnoro Cyna, B uactHocTH, B [loctanosnenusix [TKC-630, [TKC-753,
[IKC-1270, u3 kortopeix ciuenyer, yto KoucturynumonHsii Cya paccMaTpuBaeT MPUHIIMI
MPABOBOM OMpPENEICHHOCTH KaK OJHO W3 TJIABHBIX TpeOOBaHMII BEPXOBEHCTBO MpaBa, KOTOPOE
SBJISIETCS BAXXHEHIIMM TMPU3HAKOM YyCTaHOBJIEHHOro cratbeid | KoHcTUTynuu mpaBoBOro
rocyJ1apcTBa, U JCUCTBHE  YNOMSHYTOTO  KOHCTUTYIIMOHHO-TIPABOBOTO  TPUHIIMIIA
pacnpocTpaHsAeTcsl Ha BCE 3aKOHbI, HE3aBUCUMO OT TOTO, OHU OTPAaHMYUBAIOT OCHOBHOE MPAaBO UITU
peryaupyoT peanusanuio ocHoBHoro npasa (IIKC-1357).

OOpariasich K MPUHIUIY MPaBOBOM ompeneneHHOCTH, KoHctutynunonHbld Cya B CBOMX
MMOCTAHOBJICHHUSX BBICKA3aJl MPABOBBIC MO3UIMU OTHOCUTEIBHO TOTO, YTO, B YACTHOCTH, Kakas-
nub0 TpaBoBass HOpMa HE MOXET CUYUTAThCA ‘3aKOHOM, €clu OHa He cQopMyHpoBaHa
JOCTaTOYHO YETKO, YTO MO3BOJIUT TpakJaHUHY coBMecTUTh ¢ Hel cBoe moeneHue (IIKC-630),
3aKOH JIOJDKEH OBITh JOCTATOYHO JOCTYIHBIM, YTOOBI CYyOBEKTHI MpaBa MMEIH BO3MOKHOCTH B

COOTBCTCTBYIOIIIHX 00CTOSTEILCTBAX OIMPCACIIUTLCA, KAaKHWC IIPAaBOBLIC HOPMBI IMPUMCHAIOTCA B



nanaoM ciydae (ITKC-753), ymorpebnsiemMble B 3aKOHONATENHCTBE MOHSTHS TOJIKHBI OBITh
TOYHBIMH, OTIPEJCICHHBIMA M HE MPUBOJIUTH K PA3HOXAPAKTEPHBIM TOJKOBAHMSIM WJIU IMyTaHUIIE
(ITKC-1176, IIKC-1449);

8) “...Koncrutyuumonnsii Cya cuuTaer, YTO MNPHHLUUI [PABOBOW OINpPENETIEHHOCTH
MpeArnojaraeT Kak HaJlWyue MO BO3MOXXHOCTH TOYHOIO IPABOBOIO pPEryJMpOBaHUs, TaKk U
o0ecrieyeHne ero TmpeackasyeMocTd. B wacTHocTH, (pOpMyIHMpOBKa MPAaBOBOTO PETYINPOBAHHS
JOJDKHA J1aTh JIMILY HE TOJIBKO BO3MOXKHOCTH C(POPMHUPOBATH CBOE MOBEJCHHE B COOTBETCTBUHU C
HUM, HO U BO3MOXXHOCTb MPEIABUACTh, KAKUMU MOTYT OBbITh AeHCTBHs MyOIMYHOIN BIACTH U KaKue
MOCJIE/ICTBHS TIOBJICUET IPUMEHEHUE JaHHOTO MPABOBOTO PErYJIUPOBAHUSI.

...Koncturyumonnsiii Cyn cuutaer, 4ro, Hapsay C HpPeIyCMOTPEHHEM TpeOOBaHUS
ONpEAENEHHOCTH 3aKOHAa, HEBO3MOXKHO IMPEIyCMOTPETh PEryJMPOBAHHE BCEX BOMPOCOB
UCKITIOYUTENIbHO 3aKOHOM, MO JTOW MPUYMHE B O5TOM BONPOCE OCOOEHHO BAXXHO YETKOE
TOJIKOBAaHHE 3aKOHA Cy/IeOHBIMU WHCTAHIIUSIMH.

Koncturyunonssiit Cyq noarsepxaaer BolpakeHHyto UM B [locranoBnenun ot 03.05.2016
r. [IKC-1270 npaBoByO MO3HMIMIO O TOM, YTO “Aake MPH MaKCHUMaJIbHO YE€TKOW (hOPMYIHUPOBKE
MPaBOBOM HOPMBI cyAeOHOE TOJKOBaHHME HE UCKIo4Yaerca. HeoOXxoaumMocTh pa3zbsCHEHUS
MPABOBBIX HOPM U TPHUBEICHUS UX B COOTBETCTBUE C HM3MEHSIONIMMUCS OOCTOSTEIbCTBAMH —
pa3BUBAIOIIMMUCA OOIIECTBEHHBIMM OTHOIIEHUSMU Bcerga cyuectByer. (CrenoBaTeiabHo,
OnpeoeneHHOCmb U 4emKOCMb  3AKOHOOAMEeNbHblX — pe2yIUpO8anuti  He  Mo2ym  Oblmb
abcomomuzuposansbl  — oaxce HeOOCMAMOYHAS YemKOCMb Modcem Oblmb  B0CNOJIHEHA
monxosanusmu cyoa”. BBIIEU3T0KEHHOE TOATBEPKIACTCS TaK)Ke MPABOBBIMHU TMO3UIUSIMU
EBpomneiickoro cyna mo npasaM 4elIOBEKa, B 4aCTHOCTH, B Pemenuu no neny bycyek mporus
Momnnossl (Case of Busuioc v. Moldova, application no. 61513/00, 21/12/2004) Cyx nHamen, 9to
“...XOTsl OTMpENEeIeHHOCTh (OPMYJIMPOBOK BEChbMa KeJaTelbHA, HE0oOXoauMo u30eraTh
Ype3MEepHON JKECTKOCTH, TaK Kak MpaBO JODKHO 00JafaTh CHOCOOHOCTBIO CJElIOBaTh 3a
MEHSIOMUMUCS 00cTosITeNbcTBaMU. [103TOMYy BO MHOTMX 3aKOHAX HCHOJIB3YIOTCS TEPMUHBI,
KOTOpble B OOJbIIEH WIM MEHBIIEH Mepe SBIAIOTCS HEONpelesleHHbIMU. VX TolKOoBaHHME U
npuMeHeHue — 3anava cyaeoHoi npaktuku’” (ITIKC-1452, Beiaeneno KoncrurymonasiM Cyiom).

9) “Koncrtutyunonnsii Cyn B cBoeMm [loctanoBnenuu ot 9 wurons 2015 roga ITKC-1213
YCTAHOBUJI, YTO ““...NMPABOBBIE PETYJIUPOBAHUSA, 3aKPEIJICHHbIE B 3aKOHE B paMKax MNpU3HAHUS

IMpUHIMIIA BEPXOBCHCTBA IIpaBa, JOJDKHBI CACIATh IJIA JIMIAa NPCACKa3yCMbIMU €ro MpaBOMCPHEBIC



oxuganus. KpoMe Toro, NpHHLOUI [pPaBOBOM ONPEIEICHHOCTH, SIBISISICH OJHUM U3
OCHOBOIOJIArarluX MPUHLIUIOB MPABOBOIO IOCyJapCTBa, MPEAINONAaraeT TakXkKe, 4To AEHCTBUS
BCEX CYOBEKTOB MPABOOTHOLICHWH, B TOM 4YHCJIE€ HOCHUTEJECH BIACTH, JOJKHBI OBITh
npenckazyeMbiMu U 3akoHHbIMK ™ (ITKC-1475).

IlonTBepknasg U pa3BuBas CBOM IpaBoBble No3uIMM, KoHctuTynmonHslii CyJl HaxomuT,
qTO:!

1) npasosas onpederennHocmv  AGNAEMCSA  MAKIHCE  BANCHLIM — IIEMEHMOM  NPABOBOU
be3onachocmu, KOTOPBIH, B YHCIE MpoYero, oOecrnevynBaeT AOBEpUE K MyOJMYHOU BIACTU U €€
HUHCTUTYTaM;

2) B IpaBOBOM TOCYyJapCTBE 3allluTa JOBEpUs K JajbHEHIIeMy CyLIECTBOBAHHUIO
NEHCTBYIONIEr0 MPaBOIMOPSAAKAa JOJDKHA OBITh TapaHTHpPOBaHA MCKIIOUUTENBHO TMOCPEICTBOM
OMpEAENEHHBIX, TO €CThb HPEOCKA3yeMblX, YemKUx U OOCMYNHbIX 6CeM 3AKOHOOAMENbHbIX
Dpe2yiupo8anull;

3) NpuUHIUN OMNPEEIEHHOCTH MOJIYYMJI CBOE OTPAXEHHE HE TOJBKO KaK YCTAaHOBIJIEHHOE
cratbeit 79 KoHcTuTynuu TpeOoBaHHME K COIEP)KAHHIO 3aKOHOB, OTPAaHMYMBAIONIMX OCHOBHBIE
mpaBa M CBOOOJBI, HO W KaK OCHOBOIIOJIATAIOIIMI 3JEMEHT MPHUHIUIA 3aKOHHOCTH, COTJIACHO
KOTOPOMY HOPMBI, YIIOJJHOMOUYNBAIOIINE MTPUHITHE MMOA3aKOHHBIX HOPMAaTUBHO-IIPAaBOBBIX aKTOB,
JOJDKHBI COOTBETCTBOBATh TPEOOBAHHSM IPABOBOI OMPEIEIIEHHOCTH (BTOPOE MPEITI0KECHUE YacTH
2 cratbu 6 KoHncTuTynun);

4) HapyuieHue MyOIMYHON BIACThIO MPUHIUIIA OMPEIEICHHOCTH HETOCPEICTBEHHO BIHUSET
Ha TIPUHIIMII BEPXOBEHCTBA 3aKOHA M CYIIECTBEHHO CHUKAET CTENEHb CBEPIICHHOCTH MPAaBOBOTO
rocy/1apcTBa;

5) 4eTKOCTh, TNPEACKa3yeMOCTh U JIOCTYIHOCTh 3aKOHOB, OIPAHUYUBAIOLIMX OCHOBHbBIE
npaBa WKW CBOOOBI, MPSIMO HMPOMNOPIMOHATIBHBI CTENEHU OrPaHWYCHHs] OCHOBHOTO IpaBa: 4eM
0oJiee HHTEHCMBHBIM SIBJISIETCH 3TO OTPaHNYeHHe, TeM 0oJiee YeTKHUMHU, NPeacKa3yeMbIMU U
AOCTYNHBIMHM JIOJKHbI OBITH (OPMYJIMPOBKHM YIOMSHYTHIX 3aKOHOB, 4TOOBI HE CO3/1aBaTh
JIBYCMBICIIEHHOCTH JJIi YacTHBIX JIMI[ B BOIIPOCE COJAEPXKAHWUA M HAJIUYMsl 3aIpPETOB, HHBIX
OTpaHUYCHUH WIIM BO3JIOKEHHBIX Ha HUX 00S3aHHOCTEH;

6) y4UTBIBasE MHOKECTBO HACYIIHBIX BOIPOCOB M HEBO3MOXKHOCTH OTpearupoBaTh Ha BCE
CUTyallud HOPMOTBOPUYECKHMM IyTeM, TpeOOBaHHWE ONPEICNCHHOCTH 3aKOHOAATENbHBIX H

OA3aKOHHBIX pel"yJ'H/IPOBaHI/Iﬁ HE UCKIIIOYACT 3aKPCIIJICHUEC HCONPCACICHHBIX IIPAaBOBBIX TTOHATHH
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B 3aKOHaX M IMOJ3aKOHHBIX HOPMAaTHUBHO-TIPABOBBIX AaKTaX, OAHAKO 3TO 00SA3aTENBbHO JIOJIKHO
COIIPOBOKAATHCS PAaBHOIIEHHBIM TOJIKOBAHUEM ITOI00HBIX TIOHATHIA, & B WACHTUYHBIX CITydasX — UX
€IMHOO0Opa3HBIM TOJKOBAHHUEM, 0€3 Yero HEBO3MOYKHO KOHCTATUPOBAaTh MPEICKAa3yeMOCTh 3TUX
MOJI0XKEHIA;

7) BMEIIATEIbCTBO B TMPABO HUMEIOMUX TapaHTUM HEU3MEHSIEMOCTH IyOJIWYHBIX
JOJDKHOCTHBIX JIMII Ha JalibHeimee MmpeOblBaHWE B JOJDKHOCTH JOJDKHO OBITH 0ojiee 4eTKO
PErIaMEHTHPOBAHO: BCE €r0 OCHOBAHMUS, IPOLIETYPHl, & TAKKE OpraHbl KOMIETEHTHOMN Ty OIMYHON
BJACTU M MX IOJHOMOYHS JIOJDKHBI OBITh YCTAaHOBJIEHBl 3aKOHOM, a B cllyyae cyaed —
KOHCTUTYLIHOHHBIM 3aKOHOM.

4.4. EBponeiickuii cya 1Ho mpaBaM 4eJOBeKa, oOpamasch K TEPMHUHY ‘‘HapylLICHHE
IIPUCATU, OTMETHJI, YTO TEKCT HPHUCATH CYyAbH CO31ae€T HEOTPAaHMYEHHBIE BO3MOYKHOCTH JUIS
TOJIKOBaHMS TEPMUHA, IPEJOCTABIISA JUCLUIUIMHAPHOMY OpraHy MIHPOKYIO CBOOOY YCMOTPEHHUS.

EBpomneiickuii cya 1o mpaBaM 4eloBeKa, IPU3HABasi, YTO B HEKOTOPHIX chepax MPHUHATHE C
BBICOKOW TOYHOCTBIO 3aKOHOB BEChMa MPOOJIEMAaTHYHO M YTO Jake HEoOXOoIuMa OIpe/ieleHHas
rMOKOCTb, TEM HE MEHEE OTMETHJI, YTO B IAaHHOM CIIy4ae HeT HUKAKMX NPU3HAKOB TOr0, YTO HA
MOMEHT PacCMOTPeHMA Jesia 3asfiBUTeJs HMeJIHUCh KaKue-JIHM00 NPUHIUINBI W NPaKTHKA,
MO3BOJIAIOIIME TOYHO H IOC/IEI0BATEIbHO HMHTEPNPETHPOBATL IOHATHE ‘“HapyllIeHHe
NpHUCArH”,  KPOME€ TOro, HAalMOHAJIBHOE  3aKOHOJATEIBCTBO HE  IPEAyCMaTPHUBAIIO
COOTBETCTBYIOIYI0 TPaJallil0 CAaHKIMK 3a AMCLUMILIMHAPHBIE IMPOCTYIKH, a TakKXe IpaBuia,
o0ecreynBaroIue UX NMPUMEHEHUE B COOTBETCTBUU C MPHHLUIIOM COPa3MEpHOCTH, KOHCTATUPYS,
YTO 32 AUCLUIUIMHAPHBIE MPOCTYIIKH CYIIECTBOBAJIO TOJBKO TPU BUJIA TUCHUINIMHAPHBIX CAHKIUN:
BBIFOBOP, NOHMKEHUE KBAIM()PUKALMOHHOIO KJlacca W YBOJIbHEHHE. OTH TpPH BHMJA CAaHKLUHN
OCTaBJISUIM MAJI0O MECTa AJI MPUMEHEHHS K Cy[bE NUCLUUIUIMHAPHBIX MEP Ha NPONOPLUOHAIBLHOU
OCHOBE, B PE3yJIbTaTe YEro BJIACTH HMeJH OTPAHMYEHHBICE BO3MOKHOCTH Il COOJIIOACHHS
0ajaHca MeKAy KOHKYPHPYKOIIMMH OOIIECTBEHHBIMH M JHYHBIMM HHTEpecaMH B CBeTe
Ka’K10r0 KOHKPETHOI'0 CJIy4ast.

B pesynprare CyJn npuiien K 3aKIIOYEHHIO, YTO OTCYTCTBHE KAaKHX-JIMOO MPUHIUIOB U
IIPAKTUKNA TOYHOW M TOCJIEN0BATEIbHONM MHTEPHpPETAaly TaKoro IMPOCTYINKa, Kak ‘‘HapylleHue
MPUCSITU”, @ TaKXKe OTCYTCTBHE HAJUIEKALIUX IMPABOBBIX I'APAaHTHM MPUBEIN K HEBO3ZMOXHOCTHU
IIPEICKA3aTh MOCIEICTBUS MIPUMEHEHHS COOTBETCTBYIONINX MTOJIOKEHUN HAIITMOHAJIBHOTO IIpaBa, U3

4Cero MOKHO IPEATIOJIIOKUTD, YTO ITPAKTUICCKU 000i MMPOCTYIIOK CyAbHU, COBGpH.ICHHBIfI B 11000€
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BpeMsl 32 BpEMsl €ro Kapbepbl, MOXKET OBITh MHTEPIIPETUPOBAH IO KEJIAHUIO TUCIUIUTMHAPHOTO
opraHa KakK /JOCTaToyHOe (haKTUYECKOe OCHOBAaHHWE Uil AMCHUIUIMHAPHOTO OOBHHEHHS B
“HapylIEeHWd TPUCATH ¥ TPHUBECTH K OTCTPAHECHHIO CyAbH OT H0DKHOCTH (OLEKSANDR
VOLKOV v. UKRAINE, Pewenue om 9 ansapa 2013 zooa).

B cBoem npyrom pemennn EBporeiickuii cyq 1Mo mpaBaM 4elnoBeKa OTMETHJ, YTO O00BeM
MOHATHUS  “TIPEJCKa3yeMOoCTh” BO MHOTOM 3aBHCHT OT COJIEp)KaHUS paccMaTpuBaeMOro
MHCTpYMEHTapus, OT TOM o0nacTu, Uisl KOTOPOM OH MpeaHa3HA4YeH, U TeX CyObEKTOB, KOTOPHIM
anpecoBad (Gorzelik and Others v. Poland, pewienue om 17 gpespans 2004 zooa).

EBpornelickas xomuccus “3a qeMokpaTuio uepes3 npaso’ (BeHenumaHckas KkoMuccus) B psije
CBOMX MHEHMH oOpamasach K BONPOCY O TPHUBICUEHUU CYIbU K JAUCHUIUIMHAPHOM
OTBETCTBEHHOCTH.

WNrak, BeHeuumanckas KOMHCCHS CUMTAET, 4YTO 3aKOHOAATENIbCTBO, PETYJIUpPYIOIIEe
NPaBOOTHOLICHHS, CBA3AHHBbIE C IUCHUIIMHAPHOH O0TBETCTBEHHOCTHIO CY/IbH M C OPraHaMH,
NPUHUMAKIUMHA JUCHUIUVIMHAPDHOE pPelIeHHe, J0LKHO ObITh 4YeTKO cGopMYyJIHMPOBAHO.
CrpaHbl 4acTO CTAJIKUBAIOTCS C TPYAHOCTAMH, KOTJa OCHOBAHHMS JJISl JMCUHMINIMHAPHBIX
AeHCTBUI HEJOCTATOYHO KOHKPeTH3HPOBaHbl. OTCYTCTBHE YETKO YCTAHOBJIEHHBIX IPaBUII
OIIaCHO, IIOCKOJIbKY B CJIy4ae AUCHMIIMHAPHBIX NMPAaBOHAPYIIEHMI MOXET HA4aThCs MPOU3BOII
B CBSI3U C IpecienoBaHueM cyzaeil. imenHo nmostomy neiictByromuii B pamkax Coera EBporbl
Koncynpratusnsiii coet eBponeiickux cyaeit (KCEC) B cBoem 3axmouenun ot 2001 roma Ne 1 o
HE3aBHCHUMOCTH CYJEOHBIX OpPraHOB MPEUIOKHII yCTAHOBUTH CTaHAAPTHI, OINpEACISAIONUe He
TOJIBKO MOBEIECHHE, KOTOPOE MOKET MPUBECTU K OTCTPAHEHHUIO CYJbU OT JAOJHKHOCTH, HO TAKXKE U
THUIIBI IOBEJEHUS, KOTOPBIE MOTYT IIPUBECTH K JUCLUIUIMHAPHBIM MEpaM WIA U3MEHEHMIO CTaTyca
(CDL-AD (2007) 009, myHkT 6).

CornacHo BeHenmaHCKOW KOMHMCCHHU, B acleKTe MpeacKkazyeMocTh EBpomneickuil cyn mo
MpaBaM 4YeJOBeKa Ha MPOTSHKEHHH MHOTHX JIET pa3paboTan KpUTEpHH ISl IPUHATUS PEIICHUS O
TOM, IIPETYCMOTPEHO JIM 3aKOHOM BMELIATEIbCTBO B MPABO, U MpPHILET K BBIBOJY, UTO HAJIWYMS
MIPABOBBIX PETyJIMPOBAaHUN HENOCTAaTOYHO, OHU JIOJDKHBI OBITh TOYHBIMM U HUX IOCIEICTBUS
JOJKHBI OBITH MIPEJICKAa3yeMbl JJIsl BCEX 3aMHTEPECOBAHHBIX CTOPOH. DTU TPeOOBaHUS TPUMEHUMBbI
K JUCUUIUTMHAPHOMY pa30UpaTeibCTBY, TaK Kak M B XOJE€ ATOr0 MPOHU3BOJACTBA JOJDKHO OBITh
SICHO, KaKue JEWCTBHS MOANANaloT MoJa AUCHUIUIMHApHYI0 oTBeTcTBeHHOCTh (CDL-AD (2007)

009, myHkT 15).
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B oaHOM M3 CBOMX 3aKiIIOYEHUN, KOHCTATHPYS, YTO HAPYUIEHHS] B 3aKOHOAATEJbCTBE
copmyMpoBaHbI HACTOJIBKO IIMPOKO, YTO OHU MOIYT OXBATBHIBATH CaMble Pa3HOO0pa3HbIe
CIEKTPbI Cy/1e0HOT0 MOBeJeHHs, BCTPeyaloluecs NpU paccCMOTPEHUH Jesia, 9YTO PaKTUIECKH
MPEACTABISET Yrpo3y NPHUHIMIY HE3aBUCHUMOCTU cyJel, BeHelnmaHckas KoMucCUs B3aMEH 3TOTO
MPEAJIOKIIA YETKO OTPAHWYUTh PAMKU JUCHUIUIMHAPHOW OTBETCTBEHHOCTU cyabu. Kommuccus
MOAYEPKHYJIA, YTO LETbI0 MPUHIIMIA HE3aBUCUMOCTH CYyJIeH SIBIISIETCS 00ECTICUeHHE TOr0, YTOOBI
CyllbU OBUIM M30aBJIEHBI OT BHEIIHETO BJIMSHUSA MPU BHIHECEHWU HAa OCHOBAaHUM 3aKOHA PELICHUS
Mo JIeJdy W He OMacaluch KaKuX-TM0O MOCIEeNCTBUN MPHU HCIOJHEHUU CBOMX OOS3aHHOCTEH, 3a
UCKITIOYeHHEM (yToJIOBHOTO) nena 00 uckaxenun npasocyaus (CDL-AD (2007) 009, myukr 17).

[To mHeHnio BeHenMaHCKONW KOMHCCHM, LEJIbI0 UCIUIUIMHAPHBIX MpPaBWI IS CyJleu
aBIIAeTCs oOecreyeHre aBTOpUTEeTa CyJ0B, a He obecreueHre NpaBuiIbHOIO MPUMEHEHUS 3aKOHa,
YTO SABJISIETCS 3aJadyeil aneJUIILMOHHOM MNpoueAypbl. YBOJbHEHHE KakK IMOYTH aBTOMaTHYECKas
CaHKIIMA 3a “‘HapylIeHUe 3aKOHA MPOTHBOPEYUT OCHOBHOW KOHIICTIIMU HE3aBUCHUMOCTHU CYJIeOHOI
BJIaCTU. B COOTBETCTBUU € 3TUM B 3aKOHE JIOJDKHO OBITh YETKO YCTAaHOBJICHO, YTO OTCTPAHEHHUE OT
JOJKHOCTH SIBIISIETCSl HamOoJiee Cepbe3HOM CaHKIMEW, KOTOpas MPUMEHSETCS TOJIBKO B CaMbIX
KpallHUX CJy4asX U B KauecTBe KpailiHed Mepsl. /ucuuniauHapHas KOMHUCCHS TOJKHA 3HATh, YTO
BCE €€ pelleHus JOJDKHBI MPONTH NPOBEPKY Ha COPa3MEPHOCTb, KaK 3TO M3J0KEHO B
npeueaeHTHoM npaBe EBponeiickoro cyna nmo npaBam ueaoseka (CDL-AD (2007) 009, myHKT
29).

Komuccus BpIpaswia mo3uLui0 O TOM, YTO HEKOTOPBIE OCHOBAaHHWS IMPUBJICYEHUS CYIbU K
JTUCHUILUTMHAPHON OTBETCTBEHHOCTH, TaKHWe KakK “‘AUCKPEeTUTHPYS CyIeOHyI0 cuctemy’ WU
“yMeHbIasi OOIIECTBEHHOE JIOBEPHE K HE3aBUCHMOCTH M OECHPUCTPACTHOCTH CyAcOHOM
cUCTeMBI”, c(pOpMyIIMPOBAHBI TOBOJIBHO PACILIBIBYATO. . .

OpHako B Kakoi-TO Mepe HEHU30€KHO HCIOIb30BaHNE 3aKOHOAATEIbHBIM OPraHOM
OTKPBITHIX (POPMYIHUPOBOK AJIs 0OecrieueHus: cBOOOIbI HEOOXOAUMBIX AeHCTBHIA. ITO ObLIO paHee
IIPU3HAHO BeHemaHCKoi KOMUCCHEH.

[Ipu wcmonp30BaHUM 3aKOHOAATENEM TaKHX (HOPMYITUPOBOK OCOOCHHO Ba)KHO, KAaKOMY
MMEHHO OpraHy MOpY4Y€HO MX TOJIKOBAaHHWE M NPUMEHEHUE Ha NpakThuke. B Apmenun sta 3amaua
BO3JI0’KeHA Ha Briciimii cyaeOHbIi COBET, KOTOPBIM 00/1aaeT JOCTaTOYHON MHCTUTYIIMOHAIBHON
HE3aBHCHUMOCTBIO U MOXET TPEUIOKHUTh OCHOBHBIC TapaHTHH CIPABEUIUBOTO CyAeOHOTO

pazoupatenncTBa (cM. miaBa 14 CynebHoro xoaekca). Takke BakKHO, YTOOBI TUCHUILTAHAPHAS
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OTBETCTBEHHOCTh MOTJIa OBITh MPUMEHEHA TOJIFKO B CIIy4yae HapyIICHUs MpaBUJI OBEJCHUS Cy i,
a HE B Cllydyae HE OYEHb TOYHO CHOPMYIUPOBAHHOTO TMOHATHS “NpaBuiia dTUKK~ (CM. 4acTh 3
ctatbu 68 CyneOHoro kojekca). Takum o0pa3om, BO3MOXKHO Ie€peaaTh PEIICHHE BOMPOCOB
JaNbHEUIIer0 Pa3BUTHS M KOHKPETH3allMU 3TUX OTKPBITHIX CTaHAApTOB Bricuiemy cyneOHOMY
COBETY, €CIH JTO CcJlelyeT W3 HHBIX TpeOOBaHMU 3aKoHA (MIpEeIHAMEPEHHBI yMBICEN WIIH
IIpECTylIHAasi XaJJaTHOCTb CO CTOPOHBI CYJIbH, CYyILleCTBEHHbIEe Cepbe3Hble MOoCJeICTBHS,
HaCTynawInue BejeacTBre HapymeHus u T. 1.) (CDL-AD (2019) 024, nmynxkrt 40).

OO6pamascek k ogaOoMy U3 TIpoekToB CyneOHoro konekca PecyOmuku Apmennst, Komuccus
KOHCTAaTHpOBaja, 4YTO YacTh 6 cTarhW 155 pas3psicHSAET, 4YTO TPEACTABISIET cOOOW “rpydoe
TUCHUILTHHAPHOE HapylleHue”. ITOT MOPOT MOXKET ObITh JOCTUTHYT (1), eclu Cylibs COBEpIIAcT
PS4 MEHEe CEpbe3HbIX HapylleHMd wiM (2) ecium cyabsi cOBepllaeT “‘IeHCTBUE, MOpOYaIlee
CyneOHyI0 BIACTh’, WM TaKoe JCSHUE, KOTOpOE “HECOBMECTHUMO C JOJDKHOCTBIO CYIbH .
Benenunanckasi komuccus MPOBOJIUT 3/1€Ch OMPEENIEHHYI0 Mapajuliesib: COTJacHO yacTu 1 craThbu
60 “moaphIB BBICOKOTO aBTOpUTETa CYIEOHON BIACTH XapakTEpHU3yeTcs KaK OCHOBAaHUE IS
JUCLUUIUIMHAPHOM OTBETCTBEHHOCTH, HO He 00f3aTelbHO Kak ‘“TpyOoe IUCIHILTMHAPHOE
HapyuieHue”. BeHelmaHckas KOMHCCHUSL CUMTAET, YTO CIEAYET YTOUHHUTh B3aHMMOCBS3b MEXIY
yacThto 1 ctateu 60 u yacTeio 6 crathu 155. [IpencraBnsercs, 4To HaPYIIEHUE OJJHOTO M TOTO Ke
BHUJAa MOXKET MPHUBECTH K MEHEe CTPOroMy AWCHUUIUIMHAPHOMY B3BICKAHHMIO (HAmpumep, K
NPENYNpEeKACHUIO) WIM KBaMU(UIUPOBAThCA Kak ‘“‘Tpyboe HapylmieHHe”, HE3aBUCHUMO OT
KOHCTaTallid TPEIBIAYIINX HAPYIICHWH, W TEM CaMbIM HEMOCPEICTBEHHO TPUBOIUT K
MPEeKpalleHUIo cTaTtyca Cynbu. B mpuHumne, Takas MojAenb MpUeMIIeMa, HO TUCIUIUIMHAPHbBIE
OpraHbl JOJKHBI OBITH B KypcCe, UTO HE BCE “IEUCTBUS, KOTOPBIC TIOPOYAT Cy1eOHYIO BIACTh WJIU
Takoe JAesHHe, KOTOpoe ‘“HECOBMECTUMO C JOJDKHOCTBIO CYIbM’, 00S3aTeIbHO MPEANOoIaraioT
rpy0oe HapyIlIeHHe — IPUHIUIT COPA3MEPHOCTH BCET/Ia JI0JDKEH MPUMEHAThCS (4acTh 2 ctaThu 138
npoekta Konekca). 9to gomxHo ObITh 4eTKO ykazaHo B mpoekte Komekca (CDL-AD(2017) 019,
myHKT 157).

4.5. Koncrurynuonnsli CyJ KOHCTaTUpyeT, 4To mpuHsATas PecmyOnukoir ApmeHus
MOJIEb TIPUBJICUEHUS CYAbH K AUCHUITMHAPHON OTBETCTBEHHOCTH TaKXK€ HE OCTalach B CTOPOHE
OT YaCTHUYHO OOMMX (HOPMYIHPOBOK MPABHI, YCTAHABIUBAIOIIUX OCHOBAHHS JAMCHUILTMHAPHOM

OTBCTCTBCHHOCTH.
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Xors B Kogekce neTanbHO yperyJlMpoBaHbl IPOLELYpPbl IPUBIEUEHUS CYIbU K
IUCUUIUIMHAPHOW OTBETCTBEHHOCTH, a Tak)Ke (YHKIIMH W MOJHOMOYHUS KOMIIETEHTHBIX OPTaHOB,
TE€M HE MEHEE IIPHU ONPEIEICHUN CYIIECTBEHHOIO NUCLUINIMHAPHOIO HapyLICHHs 3aKOHOAATEIEM
UCTOJIb30BAJIMCh HEOIpEIeIEHHbIE MPABOBbIC MOHATHSA, MO YaCTH KOTOpbIX Boiciminii cyneOHBII
COBET MMEET IIUPOKYIO CBOOOTY OICHKH.

B konrtekcte ocmapuBaembix mnonokeHuid Konctutynumonusii Cys Ha JaHHOM JTamne HE
CUNTAeT HEOOXOJUMBIM OOpalaTbCs KO BCEH CONPSXKEHHOH C OCNapUBAEMBIMU I10JIOKEHUSIMU
CUCTEME JUCLUIUIMHADHOM OTBETCTBEHHOCTH, IPUHMMAs BO BHHUMaHUE, B YHCJIE MPOYUX
00CTOSITENBCTB, 3aIJIAHUPOBAHHYIO B LIEJSX coBeplueHcTBOBaHUS Konekca paboTy, 0coOeHHO 1o
3TOMY BOIIPOCY, B XOJ€ KOTOPOM HEOOXOIUMO YUWUTHIBaTh TAaKKE HAUIYUIIHH MeEXITyHapOJHbBIN
OTIBIT.

Bmecte ¢ tem Koscrutyuumonnsii CyJ cuuTaer HEOOXOJUMBIM OOpaTUTh BHUMAaHHE
CyOBEKTOB 3aKOHOJATENbHONW HMHHUIMATHUBBI Ha TO OOCTOSTENBCTBO, YETKO JIM pa3rpaHUYCHBI B
Konekce nomHoMounsi, ¢ OTHOM CTOPOHBI, ANEIUIANMOHHOrO U KaccallmoHHOTO CyA0B, C Apyron
CTOpOHBI, Bricniero cyne6HOro coBera B CBSI3M C OLIEHKOH HApyLIEHHs MaTEpUAIbHOTO WM
IIPOLIECCYATILHOTO IpaBa.

Uro kacaercs nmyHkrta 2 yactu 6 crarbu 142 Koaekca, To Koncturyuuonnsiii Cya npugaet
Ba)KHOE 3HAYEHHUE HE TOJBKO OLEHKE KOHCTUTYIIMOHHOCTHU HEOINpPEAEIEHHBIX NMPAaBOBBIX MOHATHUH,
YIOTPEOIIEMBIX 3aKOHOJATENIEM B STOM IYHKTE, HO M TOMY OOCTOSITEIBbCTBY, CTaJld JIH OHHU
OCHOBOM ()OPMHPOBAHUS IPOTUBOPEUMBON MPAKTUKU [TPABOIPUMEHHUTENBHOTO OopraHa — Beiciero
CyJ1eOHOTO COBETA, KaK YTBEPXkK/IaeT CTOPOHA-3asBUTEITb.

Konctutynnonssiii CyJl HEOAHOKPAaTHO OTMEYall, YTO “IIMCKPUMHUHALMS HMEETCS B TOM
cllydae, Korja B paMKaX OJUHAKOBOTO IPAaBOBOIO CTaTyca B OTHOLIEHUH TOTO WM MHOTO JIMIA
WIN JUIL 1posiBisiercss U GepeHMpOBaHHbIM MOAXO0A, B YaCTHOCTH OHHU JIMINAIOTCS TEX WU
UHBIX NpaB JUOO 3TH MpaBa OrPAaHUYMBAIOTCS, WIM OHM moayuatoT npusmierun” (ITIKC-1224).
Mexny TeM B pe3yJIbTaTe U3y4YEHHUs IPYyroro Jieja, Ha KOTOPOE CChIIAeTCs 3asBUTENb, CTAHOBUTCS
SICHO, YTO €ro (paKTHYECKHE OOCTOSTENHCTBA OTIMYAIOTCS OT (DAKTUYECKHX OOCTOSATENBCTB Jelia
3asBUTEINISA, CIIEAOBATENIbHO, PA3IMYacTCs TaKXkKe KBATU(pHUKALMS NESHUH, a KOMIETEHIUs 10
KBAJM(HUKAIIMA COBEPIICHHBIX CYIbSIMM JACSHUNH B XOJ€ JUCHUIUIMHAPHOTO MPOU3BOJCTBA

BO3JIO’KEeHA Ha Bricmmii cynebnblil coBer. C yueToMm BblensiaoxkeHHoro Koncrutyuuonnsii Cyn
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KOHCTaTHPYET, YTO OMACEHUs 3asABUTENS B CBSI3U C AUCKPUMHUHAIMEN KAacarOTCs NPaBOMEPHOCTH
pelIeHNs, BBIHECEHHOTO BhIciiuM Cy/1e0HBIM COBETOM.

Bwmectre ¢ tem Konctutynmonnsiii CyJi KOHCTaTUPYET, YTO MYHKT 2 4acTu 6 crtatbu 142
Konekca He pasrpaHMuMBaeT, OTHOCUTCS JIM COBEpUIEHUE CYJIbed NesHUSA, HECOBMECTUMOIO C
JOJDKHOCTBIO CYJbH, K TAaKOMY OYEBHIHOMY WU TpyOOMY HapyIICHHUIO CyIbei MaTepHallbHBIX
100 MpPOLECCYalbHBIX HOPM, KOTOpPOE JieJaeT HEBO3MOXHBIM €ro JajbHeiiiee mpeOblBaHHE B
TOJKHOCTH, WJIM PEYb UJIET O HAPYIICHUH MPABUII TIOBECHUS CybH.

He oOpamasice Ha JTaHHOM 3Tare MO BBIIICH3I0KEHHBIM MPUYMHAM K BOIPOCY YETKOCTH
pasrpaHu4eHus MMPaBUJI MOBEJICHUS CyJIel U HaApyLIECHUsI MaTepUATIbHBIX U MPOLIECCYaTbHBIX HOPM
Koncturyumonnsiii Cyn  cuuTaeT, 4YTO Ha OCHOBAHMM BBIIIEYKAa3aHHOI'O OCHAapHUBAaEMOro
MTOJIOKEHUS, IO CYTH, BO3MOXKHO ITPEKPALICHUE MOJTHOMOYUIN CY/IbH B CIy4ae MPOSIBICHUS UMETO
m000T0 TOBEIEHUS, ke B CIIydae TaKOro MPOSBICHUS, KaK, HAPUMED, HETIPOXOKICHHUE CYIbei
o0s3aTenbHON TepenoAroToBKU. COMoCTaBisisl OCIIapuBaeMoe IMOJIOKEHHE C IMyHKTOM 1 Toil xe
4acTH YIOMSHYTOM CTaTbH, CTAHOBHUTCS SICHO, YTO 3aKOHOJATENb BbIOpan Hecopa3MepHOe
pelleHre: B OJIHOM CIIy4ae, MOAbKO COBOKYNHOCMb DPA3IUYHBIX OUCYUNTUHADHBIX HAPYULeHUl
npuBOOUM K NPEeKpaujeHuro NOAHOMOYUU CyobU, B APYTOM Clydae, Jar000e OUCYUnIuHapHoe
Hapyulenue Moxicem paccmampugamscs KaKk Hecogmecmumoe ¢ 00axcHocmoio cyovu. 11o oneHke
Koncturyunonnoro Cyza, 370 MOKeT NPUMBECTH K HeCOPa3MepHOMY BMelIaTeJbCTBY B jJejia
CyIbH B X0/I€ ero JajbHeiero npedbIBaHus B 10JIKHOCTH, YTO CTABUT MO/ YIPO3y NPHHIUII
HE3aBMCHUMOCTH CY/Ieil.

C npyroii crtoponbl, Beicmiuii cyneOHBI COBET caM pellaeT BOMPOC MpPEKpaIeHUs
MOJTHOMOYMH cyJeil, a Beicimii cy1e0HbIi COBET B COOTBETCTBHH cO cTaTheil 173 KoncTuryuu
SBJIIETCS HE3aBUCUMBIM TOCYJAapPCTBEHHBIM OpPraHOM, KOTOpBIN TapaHTUPYyET HE3aBHUCHUMOCTh
CYJIOB U CyJied, TO3TOMY B CHIIy CBOEH MpaBONPUMEHUTEIHHON MPAKTUKU OH MOXKET OJIOKHPOBAThH
MPOU3BOJIBHOE MPUMEHEHHE YIOMSHYTOTO MOJOKEHUS, 3aKpElUB HUCXOJAIINEe M3 3aKOHa Oolee
KOHKpeTHble KpuTepuH. OJHAKO B HACTOSILEE BPEMsS OHU BCE €IIE HE IMOJIYYMIIM JOCTaTOYHO
JETAIbHOTO 3aKpEIUIEHUs, U 3TO CTaBUT IOJ yrpo3y oOecliedeHHe MPHUHINIIA COPa3MEPHOCTH B
BONIPOCE TMpEKpaIleHHs] IMOJHOMOYUN CyIbM Kak Hanbojee HHTEHCHBHOTO BMEIIATEIbCTBA B
OCHOBHOE TIPaBO CyAbH Ha €ro JalbHeilliee mpeObIBaHHE B JOIKHOCTH.

Kpome Toro, HeoOxkaryeMOCTh OCTAaHOBIEHUH Briciiero cyaeOHOro coBeTa JOKHA ObLIa

MPEONPENSIIUTh MAKCUMAIIbHO TOYHYIO ()OPMYJIMPOBKY BCEX OCHOBAaHWH TPUBJICUCHHS CYABH K
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JUCLUUIUIMHAPHOM OTBETCTBEHHOCTH, OCOOEHHO OCHOBAaHWH, BIEKYIIUMX NpPEKpalieHHe ero
MIOJIHOMOYHI, YTO 3aKOHO/ATEJIEM HE OBLIO CAENAHO.

B To e BpeMs HOKHBIM 00pa3oM He pa3rpaHWyeH Kpyr AUCHUIIMHAPHBIX B3BICKAHUH,
YTO CO3JaeT HECOpPa3MEPHO UIMPOKHWE BO3MOXKHOCTH IS TNPUMEHEHHUS CaMoOro CTpPOTOro
IMCUUIUIMHApHOTO B3bickaHusa. CriemoBaTenbHO, Brpicmmii  cyneOHbBI coBeT He HMeeT
HaJuIexalleld mpaBoBOM 0a3bl JUIsl MPUMEHEHUS MPOMCTEKAIOLUX W3 MPUHIUIA COPa3MEpPHOCTH
0oJjiee MepCOHANM3UPOBAHHBIX NUCHUIUIMHAPHBIX B3bICKAHHUI B TEX CiIydasiX, KOTJa COBEPILEHHOE
Cylbeil TUCHUIUIMHAPHOE HAPYIIEHUE HE MOXKET yAOCTOUTHCSA 3(PPEKTUBHOTO MPOTHUBOACHCTBUS
IIyTeEM NPUMEHEHUs IPYrMX IUCLUUIUIMHAPHBIX B3BICKAHWUN, OJHAKO, C JIPYrol CTOPOHBI, IS
MIPEKPALLEHHUS €r0 MOJTHOMOYNN HET BCEX HEOOXOAUMBIX MPEATIOCHIIOK.

Koncturynmonnsii Cya KOHCTaTHPYeT, YTO CYOBEKThl 3aKOHOAATECIIBHOW WHUIIMATHBBI
JIOJDKHBI BHEApUTh Oosiee nuddepeHIIMpoBaHHYI0 CUCTEMY TUCIUIUIMHAPHBIX B3BICKAHUH,
MPEJOCTABISAIONIYI0O BO3MOXKHOCTb OOJbIIEH MEPCOHATM3AIMU, YTOOBI B Ka)XIOM KOHKPETHOM
cllydae MOKHO OBUIO cOaJlaHCHPOBATh BCE CIy4YaW CTOJKHOBEHHS TOCYJApCTBEHHBIX M YaCTHBIX
MHTEPECOB.

VYuuteiBas BblliensnoxeHHoe, KoHnctutyunonueiii CyJ cUMTaeT, 4To MyHKT 2 4acTu 6
cratb 142 Kopekca nporuBopeunt cratbe 79 KoHcTuTynmu, B3aMMOCBSI3aHHOM €O cTaTheil 78
KoHcTuTyuu, mnoCTONbKY, IIOCKOJIBKY BCIIEACTBHE HEUETKOHM (OPMYIMPOBKA HE CO3JAET
HaJJIeXKAIIUX MPEANOChUIOK Ui MpEeKpalleHuss MOJHOMOYMM CyAbM Ha JaHHOM OCHOBAaHHUU U
rapaHTUPOBAHUSI COPA3MEPHOCTH HanOoJiee MHTEHCUBHOTO OTPAaHUYEHHUS €T0 MpaBa KaKk 4YaCTHOTO
TUIla Ha JanpHeiiiee npeObBaHHE B JODKHOCTH, KOTOpOe oOecredrBaeTcsl rapaHTuei
HECMEHSEMOCTH CYyJbH, MPOU3BOJHOM OT 3aKpeIIeHHOro craTbeil 49 KOHCTUTYyLMHM OCHOBHOIO
npasa.

4.6. 3asBUTENb OCMApUBAET TaKXke COOTBETCTBUE uactu 7 crtatbu 155 Kopekca
Koncturynumn.

Konctutynnonssiii CyJy KOHCTaTHpyeT, YTO B paMKax NyHKTa 8 wactu 1 cratem 169
KoHcTuTynimu He0OX0IMMO ONpeAeTUTh BONPOC HAPYLICHHUS MpaBa Ha APPEKTHUBHYIO CyIeOHYIO
3aINTy, 3aKperuieHHoro B yactu 1 cratbu 61 KoHcTHTynmMu, yduThiBass 0COOCHHOCTH cTaryca

Briciiero Cy,Z[C6HOl"O COBCTa.
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Koncruryunonnsnii Cyn eme pa3 KOHCTaTHpPYyeT, YTO BO3MOXKHOCTH CyAEOHOIO
00’KaJIOBaHUS SIBIIIETCSI BAXKHBIM DJIEMEHTOM IIpaBa Ha CyAeOHYIO 3amuTy (CM., Hampumep,
[Toctanosnenue [TKC-936).

BMmecte ¢ TeMm, y4WThIBas BBINICH3JIOKEHHOE, CYIIECTBYIOT Jelia, KOTOPhIE 1O CBOEMY
XapakTepy, CyObeKTHOMY COCTaBy M HHBIM OCHOBAaHHUSM HMEIOT P OCOOEHHOCTEH, MO3TOMY
peanu3anysl B UX YaCTH MpaBa Ha CyACOHYIO 3aIUTy W SBISIOMIETOCS €ro 3JIEMEHTOM IpaBa Ha
00’kaJIOBaHUE, MOKET UMETh HEKOTOPBIC PA3JINYHs, B TOM YHCIIE 00YCIOBICHHBIE OCOOCHHOCTHIO
JAHHBIX JIeJ B ACTMIEKTE OTPAHUYCHUS 3TOTO MPaBa.

EBpomneiickuii cyx mo mpaBaM 4eJoOBeKa, 0oOpamiasich B CBOMX pEIICHUSX K IpaBy Ha
CyneOHYI0 3amUTy ¥ TpaBy Ha CHOpPaBeUIMBOE CyneOHOe pa3doupareiabCcTBO, OTMETHI, YTO
rapaHTHpoBaHHOE TyHKTOM 1 crateu 6 KoHBeHIIMM mpaBO Ha CHOpaBemiuBoe CyAcOHOE
pa3dupaTeIbCTBO, YACTHBIM 3JIEMEHTOM KOTOPOTO SIBIISICTCS MPABO HA JIOCTYI K CY/y, HE SIBIISIETCS
aOCOJIOTHBIM TIPAaBOM M MOJKET IOJIBEPraThCsl ONpEAETICHHBIM OrpaHmueHusiM. ['ocynapcTBa B
ATOM aCIEeKTe MOJB3YIOTCS CBOOOION ycMoTpeHHs. TeM He MeHee MpaBo Ha JOCTYI K Cyay He
MOXET OBITh OrPpAaHMYEHO [0 TAaKOW CTENEeHH, YTOOBI WCKa3wiach ero cyTh. OrpaHudeHUus
COOTBETCTBYIOT MyHKTY 1 cTaThu 6 KOHBEHIMH, €CIIH MPECIICIYIOT MPABOBYIO IEJIb U €CIIA MEXKITY
NPUMEHSEMBIMU MEpaMU U MpecieyeMOi 1eTbI0 CYIIEeCTBYET crpaBeanuBbiii Oananc (Golder v.
United Kingdom, 21 Feb. 1975; Fayed v. United Kingdom, 25 Aug. 1994; Ashingdane v. United
Kingdom, 28 May 1985; Garcia Manibardo v. Spain (15 Feb. 2000), 29.06.2000; Bellet v. France,
20 Nov. 1995; Philis v. Greece, 27 Aug. 1991; Tolstoy Miloslavsky v. United Kingdom, 23 Jun.
1995). KouBeHnmss o0 3amuTe TMpaB 4YeJIOBeKa M OCHOBHBIX CBOOOJ HE 0Os3bIBaCT
JloroBapuBarolfecs rocy1apcTsa Co3/1aBaTh ane/UILMOHHBIC MM KAaCCALlMOHHBIE CYyJIbl, OJHAKO
€CITM OHM YK€ CO3/IaHbl, HEOOXOMMO 00eCneunTh, YTOOBI 3aMHTEPECOBAHHBIE JIMIIA B ATHX CyAax
TaKXKe TIO0Jh30BAJMCh OCHOBHBIMH TapaHTHSIMHU CIPAaBEUIMBOTO CyAeOHOTO pa30oHMpaTehCcTBa,
npexycmorperHHoro crateeit 6 Konsenuun” (Delcourt v. Belgium, 2689/65, 17 suBapsa 1970 r.;
Toth v. Austri, 11894/85, 12 nekabps 1991 r.; Platakou v. Greece, 38460/97, 11 suBaps 2001 1.).
“Cyn mpu3HaeT WHTEpEeC TOoCyJapcTBa B KOHTPOJE 3a JOCTYNIOM K CyIy, KOT/Ia pedb HIET 00
ONpEeACJICHHON Trpynmne BOmpocoB. TeM He MeHee 3anada JloroBapuBarommxcsi rocyaapcTB, B
YaCTHOCTH KOMIIETEHTHOTO HAlIMOHAILHOTO 3aKOHOIaTEIbHOTO oprana, a He Cy/a, COCTOUT B TOM,
94TOObl UYETKO ONpeAeNuTbh Te cdepbl MyOaMyHOW CiyXObl, BKJIIOYas OCYIIECTBICHUE

JUCKPELMOHHBIX ITOJIHOMOYMM, MNPUCYIIMX TOCYAAPCTBEHHOMY CYBEPEHMTETY, TIJI€ HHTEPECHI
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WH/IMBUIA JIOJDKHBI CTOSATh HUDKE... Ecn HanmoHanbHas cucteMa OJIOKupyeT n1octyn K cyny, Cyn
MOJATBEPAUT, YTO CIOP ACUCTBUTEIHHO HOCUT TaKOM XapakTep, 4TO NPUMEHEHHE HUCKIIIOUEHUS K
rapaHTUsM, IPELYCMOTPEHHBIM CTAaTbed 6, SBISACTCS ONpaBAAHHBIM. Ecim crop He TakoB, HET
KaKuX-mibo TpoGneM, To Gymer npuMenen maparpad 1 cratem 6 (CASE OF OLUIJIC v.
CROATIA, Application no. 22330/05, JUDGMENT 5 February 2009, FINAL 05/05/2009).

Koncturynmonnsiit Cyn B IlocranoBnenun [TKC-719, ccbutasick Ha NmpaBOBBIE TMO3UIINH,
BBIDAKEHHBIE B PSAC CBOMX IIOCTAHOBJIEHUM II0 BOIpOCaM JOCTyna K IIPaBOCYIHIO U
3G HEKTUBHOCTH MPABOCYAUS B CBA3U C HEOOXOJIMMOCTBIO UCIIOJHEHUS 00s3aTEeNIbCTB, MPUHATHIX
Pecny6nukoit Apmenus nepen Coserom EBpombl, “B TO k€ BpeMs MOTYEPKHYJ 3HAYUMOCTh
OTIPENICIICHHON BBITEKAIOMIEH W3 ATHX 00S3aTENLCTB BHYTPUTOCYJIAPCTBEHHON IHMCKPEIMOHHOM
cBOOO/IbI B BONIPOCE 3aKOHOJATEIbHBIX OIPAaHUYEHUH MpaBa JOCTyIa K IPaBOCYAUIO U, OCOOEHHO,
IpaBa Ha 00kaJloBaHKE B CyZIeOHOM Hopsiike”.

Takum o6pazom, Koncturynumonusiii Cyna KoOHCTaTtupyeT, 4yTo 3(dexTuBHas cynaeOHas
3ammTa, Kak o0IIee MpaBmiio, B YHCIIE MPOUYETO, MPEANOIaraeT Haludie B rOCyIapCTBE HEPAPXUU
CyIeOHBIX MHCTAHIMH M BO3MOXHOCTb CyJEOHOW 3allUThl U1 KaXXJOro B KaXJIOW M3 3ITHUX
MHCTaHIMI. B TO e BpeMs 1o HEKOTOPBIM JiellaM T'OCyJapcTBa MOTYT OTKJIOHATHCS OT OOLIETo
IpaBUja ¥ TapaHTUPOBATh MPABO HA CyAECOHYIO 3allUTY IO 3THUM JellaM B paMKaxX OJHOTO CyJa
(cyneOHOM MHCTAHITNH).

B PecniyOnuke ApMeHus Jienia 0 MPUBJICUYCHUN CyACH K JUCIUILTHHAPHON OTBETCTBECHHOCTH
U NOPEKpaleHUM MX IOJHOMOYHMM OTHOCATCA K TAaKOMYy THIy Jesl. Bompocel, cBA3aHHBIE C
IIPUBJICYEHUEM CyJIel K JUCLMILNIMHAPHON OTBETCTBEHHOCTH U NPEKPAILIECHUEM HMX ITOJHOMOYUH,
pemaer Bpicmmii cyeOHBIH COBET, KOTOPBIA IO STHM JejaM BBICTYNaeT B KauyecTBE Cyla, U
BBIHECEHHbBIE KOTOPHIM PEIICHHs BCTYNAalOT B CHJIy C MOMEHTA UX OIYOJIMKOBAHUS U SIBISIFOTCS
OKOHYaTEIIbHBIMH.

B KoHTekcTe JAEUCTBYIOIIMX KOHCTUTYLMOHHBIX PETYJIHMPOBAHUM IPENyCMOTPEHHE
KJIAaCCHUYECKOI'0 BapuaHTa 00)KajJoBaHUsS pelieHuil Briciiero cyaeGHOro coBeTa O NMPHUBICYCHUU
CyJlbU K AMCUMIIMHAPHOM OTBETCTBEHHOCTH Ha MPAKTUKE MOKET BBI3BATh psAJ MPOOJIEM Kak B
acrmeKkTe MPUMEHHUMOCTH, TaK U B acnekTe 3ddexkruBHOCTH. KpomMe Toro, B Borpoce obecrieueHus
(GyHKIMOHATBHON 3((EKTUBHOCTH CyJeOHONM cUCTEMBI MOJJ0O0OHOE pEeryJupoBaHHE HE CIIEI0BaJO
Obl M3 KOHCTUTYLIMOHHOT'O CTaTyca M MHCCHU Bpicuiero cyzeOHOro coBera Kak HE3aBHCHMOTO

rocyIapCTBEHHOT'O OpraHa.
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Koncturyumonnsiit Cya, B CBO€ BpeMsl OLEHHUB KOHCTHUTYLIMOHHOCTh KOMIIETEHLIUU
BbhiHEeceHUss COBETOM MPABOCYUsI OKOHYATEIBHOTO aKTa B CIIy4asiX, KOTJa OH BBICTYIIAE€T B POJIU
Cylla, OTMETHJ, YTO “BaXHbIM HMEIOUIMM METOJ0JOIHYECKOe 3HAYeHHE OOCTOSTEIHCTBOM
SIBJISIETCS. TO, YTO 3TOT OPIaH, COCTOSALIMN B OCHOBHOM W3 JEHCTBYIOLIUX CYAEH, a TAKKE yUYEHbIX-
IOPUCTOB, B paMKaX CBOEH KOHCTUTYIIMOHHOW KOMIIETCHIIMM M TMPU HAJIUYUHU YCTAHOBJICHHBIX
3aKOHOM OCHOBAHUI OIl€HMBA€T, HACKOJIbKO YNOJHOMOYEHHOE MM HCIOJHATH 00SI3aHHOCTH
CyAbHM [0/KHOCTHOE JIMIO BEPHO NPHHECEHHOW MM MNpHCAre W KAK MCIOJHSET CBOM
ciayxe0HbIe 00513AaHHOCTH.

Koncturyuuonnsiit Cyn cuumraer, 4ro 3Ta CHUCTEMa SBJISETCSA IIEJIOCTHOM B BOIPOCE
rapaHTHUPOBAHUS WCIIOJIHEHHUS CBOUX (PYHKIMU C TOYKHU 3PEHHS OOECTeYeHHUs BHYTPHUCHUCTEMHON
crabmwibHOCTH W 3ddexTuBHOCTH. (OHA He BBIXOAMT 32 PaMKH OCYHIeCTBJIEHHUS
KOHCTHUTYUMOHHOH (DYHKIIMH OLEHKU MCIOJHEHHUS CyIbeill CBOMX CJIY:KeOHBIX 00s13aHHOCTEH
U ero npo¢ecCHOHAILHON NMPUIOJIHOCTH, YTO SIBJSETCH MCKJIKYHUTEIHLHOW KOMIETeHIHen
3TOoro oprana. [IpegocraBnenue cygamMm KOHTPOJIBHBIX MOJTHOMOYHUN B 3TOM BOMPOCE CAENANIO OBl B
1eJIoM OEecCMBICICHHBIM cyllecTBoBaHHe (CoBeTa MpaBOCYIUsi KaK CaMOCTOSITENIbHOTO U
HE3aBHCHMOI'O OpraHa B CHCTeMEe CyJIeOHOW BJIAacTH, HAAENEHHOTO MPEJIOCTaBICHHON
Koncturynueit tonsko emy komnerenuuein” (IIKC-1063).

[ToaTBeprknasi MpaBOBYIO MO3UIIMIO, BEIPAXKEHHYIO B BhIIEyNOMSIHYTOM [locTaHoBNIeHH, U
B gomnoiHeHue Kk Hel KoHncturynumonusni Cyn KOHCTaTHPYET, YTO, YUUTHIBAsA (YyHKIIMOHAIBHYIO
ponb Bricmiero cyaeOHOro coBeTa Kak HE3aBHCHMOIO TOCYJIApCTBEHHOTO OpraHa B BOIIPOCE
oOecrieueHrs HE3aBUCUMOCTU CYIOB M CyJed, a Takke KOHCTUTYIHOHHBbIE (PYHKIHMH APYTUX
CYIIOB, BXOISIIUX B CyACOHYIO CHCTEMY, B YCIOBUSX JEHUCTBYIONIMX KOHCTUTYLIHMOHHBIX
pEeryJIupoBaHUil OTCYTCTBYET Kakas-IHOO MpaBOBas BO3MOXKHOCTH IEPECMOTpa B KaKOM-JTHOO
opraHe cyneOHoi Brnactu PecryOnmku ApMeHHS TOCTaHOBJIEHWW 3TOTO OpraHa O NMPUBICYCHUH
CyIbM K JUCUUIUIMHAPHOM OTBETCTBEHHOCTH. B cmay crarbm 175 KoHcTuTynum
HCKJIIOYHMTEJIbHOE MPAB0 HA pelleHHe BONMPOCa O NMPHUBJCYECHUH CYAbH K JIHCHHUILIMHAPHOM
OTBETCTBEHHOCTH MNPUHALIEKUT Bbiciemy cynedoHomy coBery. Ecim mnpu  Takux
00CTOSATEILCTBAX CyA KaKOW-TMOO W3 JeHCTBYIOmMMX B PecrmyOnmukun ApmeHUs HWHCTaHITUH
MEePEeCMOTPUT TOCTAaHOBIEHHE Bpicmiero cyae0HOro coBeTa O TMPHUBICYEHUH CYIbU K
JTUCIUILTHHAPHON OTBETCTBEHHOCTH M B PE3yJIbTaTe BBIHECET HOBBIM CyIeOHBIM aKT, HAIIPUMED,

OTMEHUT W HM3MEHHT TOCTaHOBJICHWE BrICIero cymeOHOro coBeTa, JACHCTBYIONMIETO B KadeCTBE
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CyJla, TO B UTOTE IMOJIyYUTCS, YTO CyJ UMEHHO 3TOM MHCTAHLUU PELIMI BOIPOC O IMPUBICYEHUH
CYJIbU K JUCHUILTIMHAPHON OTBETCTBEHHOCTH.

Taxum 06pa3om, B CBETE BCETO BHIMIEU3IOKEHHOTO, KoHCTUTYIIMOHHBIN CyJ1 KOHCTaTUPYET,
YTO B KOHTEKCTE JACMCTBYIOIIUX KOHCTUTYLIMOHHO-TIPABOBHIX PETYIMPOBAHUI OTCYTCTBYET
IpaBoOBasi BO3MOXXHOCTh OO’KaJOBaHMs B KaKOM-TH00 M3 JeicTByronmx B PecmyOnuke Apmenus
CYIOB TIOCTaHOBJICHUH Bricmiero cyaeOHOrO coBeTa O MPHUBICYECHUH CYIbU K TUCIUTUTMHAPHOM
OTBETCTBEHHOCTH, IOCKOJIbKY 3TO MPOTHBOPEYMT cTaTycy Bricmero cynebHOro coBeTa Kak
HE3aBHCHMOT'0 KOHCTHTYIIMOHHOTO oprana. Kpome Toro, mepecMoTp 3THUX OCTaHOBJICHUHN, TO €CTh
pellleHrne BoIpoca O IPHUBICYEHUM CYAbH K JUCLUUIUIMHAPHOW OTBETCTBEHHOCTH, BBIXOJUT 3a
pPaMKH KOHCTHTYIIMOHHBIX (yHKIHK cy 0B PecnyOnmku ApMeHust.

Koncturynmonnsnii Cya mo HacrosmeMy jAeny mutatis mutandis cuyuTaeT mpHeMIIEMON
Taxke BbIpakeHHYI0 B [loctanoBnenun I1KC-1063 npaBoByro Mo3unuio, coriacHoO KOTOpoul “...
o0)kajoBaHUE B CyJeOHOM MOpsAKE MOJOOHBIX PEUICHWH BHE 3aKOHOAATEIbHO 3aKPEIIEHHBIX
paMok B ycioBusaX npemycMoTpeHHor Konctutynmeit PA neiictByromieit cyaeOHOM cHCTEMBI
MOXET OBITh B3aMMOCBSI3aHO C TMOJOKeHUsAMH 4actd 1 crtateu 92 Kouctutymum PA.  3to
00yCIIOBJIEHO TeM, 4TO B cocTaB CoBeTa MpaBOCyAHs B OCHOBHOM BXOJST ACHCTBYIOLIUE CYIbU U3
pa3NMYHBIX 3BEHBEB cyneOHOU cuctembl PA, Bkmtouas Kaccammonuswni Cyn PA. B mogoOHBIX
YCIIOBHSIX B CHCTEME CYAOB OOLIeH IOPUCAMKIMA W CICHUATU3UPOBAHHBIX CYJOB HE
IpeIyCMOTpEeHa Takas cyAeOHas HHCTaHIMA, CTaTyC CyJIei KOTOpOi OyJeT BBIIIE cTaTryca cynaei
Kaccammmonnoro Cyaa PA. B cBs3u ¢ atum Koncturyrnmonnsiii Cya cuutaeT HEOOXOIUMBIM B
HACTOSILEM JieJie YIOMSHYTh Takke MyHKT 5 [loctanoBnenus ot 28 Hoa6psa 2007 roxa ITIKC-719,
B kotopoM Konctutynmonnsiii CyJ mocuumTan HEOPUEMIIEMONW BO3MOYKHOCTb PacCMOTPEHUS
Cyllbel, HaxOIAIMMCAd Ha TOM JK€ MM Oojiee HU3KOM TOCYJapCTBEHHO-BJIACTHOM YPOBHE,
3asABJICHUN 00 ocmapuBaHUU JeHCcTBUMA (Oe3ACHCTBUS) MpeAceaaTeNis TOro e Cyna WIH Cylen
BhIecTosimeld nHctaHuuu. Konctutyunonusiii Cyll cuuTaeT, 4To mojoOHas MO3UIMs B paBHOMN
CTENIEHH INMpPUMEHMMA TaKKe U K SABIAIOIIMMCS IMPEeIMETOM paccMoTpeHus pemeHusm Coseta
paBoCyIus” .

4.7. YautpiBas 3ampeT Ha 00XaJloBaHHWE MOCTAHOBJIEHUHN Briciiero cyaeOHOro cosera 1o
BOIIPOCaM O MPUBICYCHUH CYJIbU K JUCIHUILTUHAPHON OTBeTCcTBeHHOCTH, KoHCcTUTyMOHHBIH CyJ
CUMTaeT HEOOXOIUMBIM YCTaHOBUTb, NPEAYCMOTPEHbI JH CYLIECTBYIOIIMMHU IPABOBBIMH

PEryjJIMpoBaHusIMH OJOCTATOYHLIC T'apaHTHU, IIPU KOTOPBLIX MOKECT OBITH OOecreucHa pcanmsanus
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IpaB JIMLA Ha CyAeOHYIO 3aIIUTy U CIpaBeUIMBOE CylneOHOe pa3duparenbcTBO. ITOT BOIPOC
CIIEyeT paccMaTpuBaTh B KOHTEKCTE KOHCTUTYLIMOHHOTO CTaryca Beicmiero cyneOHOro coserta,
nopsiika GopMupoBaHUsl, IPUHIUIIOB U IPOLEAYP ACATENbHOCTH Bhiciiero cy1e6Horo coBera.

B Pemennn no neny CararensH npotuB Apmenuu EBponelickuii cy/ 1o nIpaBaM 4eJI0BEKa,
oOparmiasich K ciay4asM, KOTJa CIOpbl, K KOTOPbIM NMpUMeHHMa cTaThs 6 KoHBeHIMH, pa3pemaroT
OTJIMYAIOIIMECS OT CYJIOB OpraHbl, OTMETHII, uTO “KOHBEHIMS TpeOyeT HaIU4us 1O KpaitHel Mepe
OJIHOM W3 CIEAYIONIMX CHCTEM: OpPTaHbl, 00JaJarolIie COOTBETCTBYIOIICH KOMIETEHIMEH, OO0
caMM YJIOBJIETBOPSIOT TpeOOBaHUSIM IMyHKTa | cTaTbu 6 1100 HE COBCEM YAOBJIETBOPSAIOT, OJTHAKO
MOJIeXkKAT JOMOJHUTEIBHOMY KOHTPOJIIO CO CTOPOHBI TAKOTO CyJeOHOro OpraHa, KOTOPBIH UMeeT
MIOJTHOLIEHHYIO KOMITETCHIIMIO W O0eclieYnBaeT rapanThu myHkTa 1 ctatbu 6 (cMm. Anbbep u Jle
Kont mpotuB bensrum [Albert and Le Compte v. Belgium], 10 deBpans 1983 rona, § 29, Pax A
Homep 58)”.

Hanee EBponeiickuii Cy1 1o mpaBaM 4ejaoBeKa OTMETHIL, 4To “Cy JOJKEH U3YYUTh, MOT JIU
CoBeTr mpaBoCyusi CUMTATHCA ‘‘HE3aBHUCHUMBIM M OECHPHUCTPACTHBIM CYIOM’, KaKk TOro TpeOyer
NyHKT 1 ctaTthbu 6.

Cyn cyen, 4yTo AJis ONpeIeNIEHUs] TOr0, MOXKHO JIM CUUTATh CyJl “HE3aBUCUMBIM, IO CMBICITY
nyHkTa | cTatbu 6 HEOOXOAUMO YUUTHIBATh, inter alia, MOPSAAOK HA3HAUYEHUS €TO WICHOB U CPOK UX
MIOJIHOMOYM, HaJIMYMe TapaHTH OT BHELIHETro JaBJIEHMSI U BOIPOC O TOM, BOCIPHUHHUMAETCS JIU
opraH Kak He3aBHCHUMBIHA. UTO KacaeTcs Bompoca “OecrprcTpacTHOCTH, TO Y ATOTO TpeOOBaHHUS
ecTb JBa acnekTa. Bo-mepBbIX, Cyld [OKEH ObITh CyOBEKTMBHO CBOOOJEH OT JIMYHBIX
npenyOexqeHuid  WiIM  MpeaB3SATOCTH.  BoO-BTOpBIX, Cyl  JOMKEH ObITh  OOBEKTHBHO
OecrpUCTPacCTHBIM, TO €CTh JOJDKEH OOECHEeYUTh JOCTAaTOYHbIE TapaHTHH, Aa0bl HCKIIOYHUTH
TM00bIe 3aKOHOMEPHBIE COMHEHHsI B 3TOM acmnekTe. [IoHATHS HE3aBHCHMOCTH M OOBEKTHBHOMN
OecpHUCTPaCTHOCTH TECHO CBszaHbl, M Cya 9acTo paccmaTpuBaeT ux BMecte (cMm. DuHIICHH
npotuB CoenunenHoro Koponescrsa, [Findlay v. the United Kingdom], 25 ¢despans 1997 roaa, §
73; Otuersl O pemeHUAX M noctaHoBiaeHusx 1997-1; bpynuuka u apyrue npotus Ilompmu

[Brudnicka and Others v. Poland], sxano6a somep 54723/00, § 38, ECITY 2005-1I)”.

WNHave rosopsi, MpaBo, 3aKpEIJIEHHOE B NIEPBOM yacTu cTaTbd 6 KOHBEHIIMN, TapaHTHPYETCS
HE BO3MOXHOCTBIO 00’KaJIOBaHHSI COOTBETCTBYIOIIECTO PEHICHHUS W YHCIOM COOTBETCTBYFOIIUX
CyneOHBIX MHCTAHIIMN, a CTaTyCOM opraHa (cyza), BEIHECIIETO 3TO perieHue. Eciau 3ToT opran He

OTBCUACT KPUTCPHUIAM “He3aBHCHUMOI0 H 6CCHpI/ICTpaCTHOFO cyna”, TO BBIHCCCHHBIC HM aKTbI
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JOJDKHBI OBITh TMOJBEPTHYTHI JOMOJHHUTEIBHOM MpPOBEPKE CYyJIOM, OTBEYAIOUIUM YyKa3aHHBIM
kputepusaMm. CieoBaTelIbHO, B T€X CIy4asx, KOTrJa [0 U3HaYalbHO paccCMaTpUBAJIOCh OPIaHOM,
OTBEYAIONIMM YCTAHOBJICHHBIM 4YacCTbIO TME€pPBOM CTaTbu 6 KpPUTEPUAM “HE3aBUCUMOIO H
0ecrpuUCTpacTHOIO cyjaa”, OTCYTCTBUE BO3MOKHOCTH O0KaJlOBaHMS BBIHECEHHBIX 3TUM OPIaHOM
aKTOB caMo 110 ce0e He sBJsIeTCs HapyIIeHHEM IpaBa Ha CyJIeOHYIO 3alluTy.

CornacHo crarbe 173 Konctutyuuu Beiciinii cyneOHBIM COBET SIBISIETCS HE3aBUCHUMBIM
rOCyapCTBEHHBIM OPTaHOM, KOTOPBIA TapaHTHPYET HE3aBUCUMOCTH CYJOB U CyACH, a COIVIACHO
nyHkTam 7 u 8 yactu 1 crateu 175 Boicimii cyneOHBIN COBET pelIaeT BOMPOCHl O MPUBJICUCHUU
CyIbU K IUCLUIUIMHAPHOW OTBETCTBEHHOCTH, a TAaK)K€ O IPEKPAIICHUM IIOJTHOMOYUHN CyJIeH.
CornacHo 9acTu 2 TOH ke CTaTbu BpICHmii Cy1eOHBIN COBET B CIy4ae pacCCMOTPECHHSI BOIIPOCA O
IPUBJICYCHUN CYIbH K JIUCUUIUIMHAPHONW OTBETCTBEHHOCTH, a TaKXKE B JPYIUX CIy4Yasx,
ycraHoBJIeHHbIX Cy1eOHbIM KOJEKCOM, BHICTYIIA€T B KaUeCTBE CyAa.

Konctutynus npenocraBuia BriciieMy cyne0HOMY COBETy peEIIAIOUIYI0 POJib B BOIPOCE
HazHaueHus cynei (ctates 175 Konctutyun). CornacHo yactu 4 crareu 175 KoHcTUTYIMM MHBIE
MIOJTHOMOYHS U NMOPAAOK AesTenbHOCTH Briciiero cyae6Horo coera yctanapiaubaroTesa CyaeOHbIM
KOZEKCOM.

Cornacno crarse 174 Koncruryuu Beicimii cy1e0HbII COBET COCTOUT U3 AECATH UJICHOB.
[Tareperx wieHoB Beicmiero cyme6HOro coera m3zbupaer OOmiee coOpaHue cynedl W3 cocTaBa
CyJlled, MMEIOLUMX KaK MHUHHUMYM JECATWJIETHUN OmbIT paOoThl cyawseil. [lpuuem B Bricmmit
CyJeOHBIH COBET JIOJKHBI BKJIIFOYAThCS CyJbH U3 CyJIOB BceX MHCTaHUuH. Ilomumo storo, uieH,
n30panHblii  OOmUM coOpaHueM CcyAel, He MOXeT SBIAThCS NpeicenaTeseM cyla WIN
npenacenareneM nanatel Kaccannonsoro cyna.

[Iarepsix wieHoB Bricuiero cyaebHoro coeta m3bupaer Hammonanbnoe CoOpaHue Kak
MUHMMYM TpeMs MATBIMU TOJIOCOB OT OOLIEro yucia JAEMyTaTOB U3 YHCIa FOPUCTOB-YUYEHBIX U
ApYTUX aBTOPUTETHBIX IOPUCTOB, SBISIOIIMXCS TpakAaHaMu Toibko PecnyOuuku ApmeHus,
obnajaomux W30MpaTeNbHBIM IMPAaBOM, BBICOKUMH NPO(PECCHOHATBHBIMU KAauyeCTBAMU U
UMEIOIMX KaK MUHHUMYM MSTHAIIATWICTHUH ONBIT paboThl mo mpodeccun. UneH, n30paHHBIN
Hammonansueim CoOpanuem, He MOXKET OBITh CyIbEH.

Unens! Beicmiero cynebHoro coBera M30MparoTCsi CPOKOM Ha MATh JeT — 0e3 IpaBa Ha

nepensOpanue. Beicmmii cyneOHBI COBET Ha CPOK U B MOpsAAKE, ycraHOBIeHHble CyaeOHBIM
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KOJIEKCOM, H30MpaeT W3 cBOero cocraBa mnpezcenarens CoBera — MOOYEPEIHO M3 UJICHOB,
n30panHbIx O0muM codbpanneM cyzeil 1 Hannonansapiv CoOpaHHeM.

lapanTumn, obecneunBarolmue HE3aBUCUMOCTh M OECIPUCTPACTHOCTh  JESATEIBHOCTH
Briciero cyneOHoro coBeta, 3akpemieHbl Takxke B CyaeOHOM Kojekce. B wacTHocTH, 4iieHbI
Briciero cyneOGHOTo coBeTa, HE SBIAIONIMECS CYIbsIMH, TaKKe€ OrpaHHYEHBl IpaBUIIAMHU
MOBEICHHsI, YCTAHOBIICHHBIMU ISl CyAeH (4acTh 2 ctatbu 66), WISl HUX, TaKXKe KakK U JJIS CyJIeH,
o0si3aTenbHa COOTBETCTBYIOMIAS MIPHUCSTa, yCTAHOBICHHAs 3aKOHOM IPH BCTYIJICHHH B IOJKHOCTD
(uacte 2 cratbu 82). Komekc ycraHaBiuBaeT TpeOOBaHUS OTHOCUTEIBHO HECOBMECTHUMOCTH,
npenbsBisieMble K n30panHbiM HanmonansaeiM CoOpanueM wieHaMm Briciiero cyie6HoOro cosera,
Y TAPaHTUH UX JACATENBHOCTHU (CTaThs §3).

Konekc Takxke netanbHO peryiaupyer mopsaok n3dpanus OOmuM coOpaHreM CyIel-4ICHOB
Briciiero cyne6Horo coBera (ctaThsi 76). PerynmpoBaHHIO OTHOILIEHHH, CBS3aHHBIX C
3aBepIleHHEM M MpeKpalleHHeM MOJHOMOYHMH 4jeHOB Briciiero cyaeGHOro coBeTa, MOCBsIEHA
ctatbst 86 Konekca, koTopas npeaycMaTpuBaeT MPAKTHUECKH T€ e PETyJIMPOBAHUA, UYTO U JUIS
CyJ€eH B LIeJIOM, KaK B aCIIEKTE OCHOBAaHMM, TaK U MPOLETYD.

4.8. Uro kacaercs rapaHTui, MPeIOCTABIAEMbIX C TOYKU 3PEHUS MPUHIUIIOB M MPOIEAYP
JesITeNbHOCTH Briciiero cyaeOHOro coBeTa, TO UX OCHOBHBIM HCTOYHHMKOM SBISICTCS YacTh 2
crarbu 175 KoHcTUTyIMU, cOTIacHO KOTOpoi Bricuinii cyieGHbIN COBET B CIy4yae pacCMOTPEHUS
BOIIPOCA O MPUBJICYEHUU CYJbU K JUCIUILIMHAPHON OTBETCTBEHHOCTH, a TAKXKE B APYTUX CIIydasXx,
ycTaHoBJIeHHBIX CyZeOHBIM KOJEKCOM, BBHICTYNAET B KaUecTBe CyJAa B TOM CMBICIIE, YTO MOPSIOK
u GopMHupOBaHUS, U NEATEIBHOCTH HE3aBHCHMOTO TOCYAApCTBEHHOTO OpPraHa, BBHICTYMAIOIIETO B
KauecTBE CyJa, JOJDKEH COOTBETCTBOBAaTh XapaKTEPHBIM [UIsl CYJIOB COOTBETCTBYIOLIUM
MIPU3HAKaM.

Konctutyuuonnsii CyJi OTHOCHUTENBHO TEpMHHA ‘“‘IEMCTBYeT B KadecTBe cyna’,
Kacarolnierocs aenctpymouero pasee Coseta npaBocynus, B cBoeM IloctanoBnenuu ot 18 nexadps
2012 ropa ITKC-1063 BbIpa3ui caenyroutyto nozuuuto: “.... Koncturyunonssiii Cyn cuuraer, 4to
moJg TEPMUHOM “IEHCTBYeT B KayecTBe cyAa’ HEOOXOIMMO TOJpa3yMeBaTh MNOPSAOK
peareabHocTHn CoBera mnpaBocyausi, a He ero (YHKIHOHAJIBHYI PpoOJb KakK cyjaa,
OCYLIeCTBJISAIOIEr0 MpaBocyane. JTO KOHCTaTHpYyeTcs Takke yacTbio 1 ctarbu 158 CynebHoro
kogekca PA, corimacHo koTopoil “k mopsaky paccMoTpeHus nen B CoBeTe mnpaBocynus IpU

[IGI\/’ICTBI/II/I €r0 B Ka4dYeCTBC Cyda MNPUMCHAIOTCA HOPMBIL KOHGKC& AIMUHUCTPATUBHOT'O
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cynorpou3BojacTBa PecryOnuku ApMeHHMS TIOCTOJIBKY, IIOCKOJBKY OHHM 10 CBOEH CyTH
NPUMEHUMBI K paccMoTpeHuto jena B CoBeTe MpaBoCyIusi M HE MPOTUBOpEYAT HOpMam
Hactosmero Koagexca”.

CooTBeTCTBYIOIINE MONOKEHUS, KacaloIIuecs Mopsiika AesTeabHoCcTH Briciiero cyne6Horo
COBETa B CllyyasiX, KOT/Ia OH JICHCTBYET B KauecTBe CyJa, B 00IUX uyepTrax 000O0IIeHkl B riase 15
Kogekca. B vactHocTH, B cTathsix 90 m 92 yka3aHHOM TIJlaBbl 3aKpEIUIEHbl OpraHU3allMOHHBIE
(GhopMBI U METOJIBI IEATETLHOCTH Briciiero cyaedHoro corera. B coorBercTBrmM ¢ HUMH Bpicimit
CyleOHBIi COBET OCYIIECTBISET CBOIO JAEITEIbHOCTh TOCPEACTBOM 3acelaHuid. 3acemaHwus
Briciiero cynebHOro coBera SBISIOTCS OTKPHITBIMU B CJIy4ae, KOTJIa OH BBICTYNAET B KAaueCTBE
CyJla, 32 UCKJIIOYEHHMEM CIy4yaeB, KOTJa JAaHHbIE 3acelaHus IO peuieHuto Beicuiero cynedHoOro
COBETa NPOBOJATCA B 3aKPBITOM PEXKHME — C ILEJNbK 3alUThl YAaCTHOM J>XKM3HU YYaCTHHUKOB
MPOU3BOJCTBA, HMHTEPECOB TNPAaBOCYIWsA, a TakKe TOCyAapCTBEHHOW  0e30MacHOCTH,
OOIIIECTBEHHOTO MOpPSAKA WM HPAaBCTBEHHOCTH, WIM KOT/Ia CyJbs MOJall Takoe XoaaraicTBo. B
yKa3aHHBIX Cllydasx 3acenaHue Briciiero cynedHOro coera NMpaBOMOYHO B MPHUCYTCTBUU Kak
MUHUMYM JIByX TPETEH OT 0OIEro 4ncia 4IeHoB.

Pemenus, npunsaTeie BeicimM cyneOHBIM COBETOM B KadecTBE CyAa, MPUHUMAIOTCS Kak
MUHHMYM JIByMsI TPETSMHU TOJIOCOB OT 0011Iero uncia wieHoB CoBeTa B COBeLIaTeIbHONH KOMHATE —
OTKPBITHIM T'OJIOCOBAHUEM. OTH PELIECHUS MOANMUCHIBAIOTCS BCEMHU WIEHAMH, NMPUCYTCTBYIOUIUMHU
Ha 3acelaHWH, W TMOJUIeKAT OIyOJMKOBAHWIO Ha OQUIMATBFHOM caiTe CyaeOHOW BiacTH, 3a
HCKJIIOUCHUEM pPELICHHUM, COJIEpIKAIUX OXpaHSEMYIO0 3aKOHOM TaiiHy. Pemenus Bpicuiero
CyZ1IeOHOTO COBETa, MPUHSTHIE UM B KaueCTBE CyJa, MOJIekKAT OMyOINKOBAHUIO TaKXKe B MOPSIIKE,
MPEeyCMOTPEHHOM JUISI Oy OJTMKOBaHUSI TIOJJ3aKOHHBIX HOPMATUBHO-TIPABOBBIX aKTOB PecmyOnmku
ApMeHus.

Unen Beicmiero cyneGHOro coBeTa MOXKET MPEACTaBUTh 0c000€ MHEHHME OTHOCUTEIBHO
MOTHBHPOBOYHOM WM PE30TIOTUBHOM YaCTH pelIeHHs], MPUHATOro BeICIINM cyZieOHBIM COBETOM B
KayecTBe cyna. Ecnm wieH Bricmero cyaeGHOro coBera mmeer ocoboe MHEHHE, TO 00 3TOM
MIPOM3BOJIUTCS 3alMCh 32 €ro MOJNKMCHI0O B pEIIeHHH Bpicmiero cyneOHOTO coBeTa, M 0coboe
MHEHHE 3a €T0 MOJMUCHIO TIprIiaraeTcs K pemnieHuto (ctatesa 94 Komekca).

COOTBETCTBYIOILIUE TapaHTUUM W  PEryJUpOBaHUs, XapaKTEpHbIE MPOIECCYATbHBIM
IIpoLeaypam 1o AejaM O MPUBJICYEHUH CYJIbU K JUCLMILUIMHAPHON OTBETCTBEHHOCTH, 3aKPEIICHbI

Takke B crarhax 143-158 Komekca. X oOTmenpHBIE IOJMOKEHHSA IIOCBSIIEHBI OOS3aHHOCTH
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JoKa3piBaHus (0OSI3aHHOCTh TIO JOKA3bIBAaHUIO HAJIWYUS OCHOBAHUS TIPUBICUYCHHUS CYABH K
IUCUWIUIMHAPHOM  OTBETCTBEHHOCTH  HECET  OpraH, BO3OYAMBIIMN  IUCIHMILIMHAPHOE
MPOM3BOJICTBO), Tpe3yMniuu HeBuHOBHOCTH (cTaThsi 143 Komekca), cpokam BO30YKIeHUS
MPOU3BOJCTBA C II€NbI0 TPUBJICUEHUS K TUCIHUIUIMHAPHOW OTBETCTBEHHOCTH M CpPOKaM
paccMmotpenus Takux jaen (crateu 144 u 150 Konekca), opranam, ynpaBoMOUYEHHBIM BO30YK/IaTh
IUCUUIUIMHAPHOE TPOU3BOACTBO (KOMHUCCHSI TIO JUCIUIUIMHAPHBIM BOIIPOCAM, MUHUCTP IOCTHIINN)
(ctatest 145), wmoTHBaM sl BO30YXKIEHHUS AUCIUIUIMHAPHOTO TMPOM3BOACTBA (cTaThsi 146
Kogekca), xomy paccMOTpeHUs] TaKMX JieJ, B YaCTHOCTU MpaBaM M OOS3aHHOCTSAM CyIbU (€ro
mpaBo OBITh BBICTYIIAHHBIM, TMPABO 3HAKOMUTHLCS C MaTepuajamMH Jelia, AeNaTh BBIMKCKH,
MOJy4yaTh WX KOIWH, 3a/1aBaTh BOMPOCHI W JaBaTh OOBSCHEHHS, TPEACTABIATH BO3PAKEHUS,
MPEeIbSABIATh 0KA3aTeNbCTBA, YYaCTBOBATh B 3aCEaHHM, BBICTyNAaTh JUYHO UM Yepe3 aJBOKaTa
U Jp.), BOIPOCAM UCCIIEIOBaHUS 10Ka3aTeIbCTB, IPABUIaM 3aBEPUICHUS PACCMOTPEHUS 10 AeNy U
OIJIAIIIGHUSI pPELICHHs, paMKaM pPacCMOTpeHus jena (00sS3aHHOCTH PACCMOTPEHHUS Jena
UCKJTFOUUTENIFHO B paMKaxX TUCIHMIUTMHAPHOTO HAPYIICHHS, YKAa3aHHOTO B PEIICHHH O 3asBICHUU
COOTBETCTBYIOIIETO XoAaTaicTBa /ctath 151-153/), mpaBuiiamM MpUHATHS U OTJIAIICHUS PEIICHUS
O TMPUBJICYEHUHU CYJIbU K AUCIMILIUHAPHON OTBETCTBEHHOCTHU U TPEOOBAHUSM, MPEIBABISIEMBIM
3TUM peuieHusM (ctaTbu 154-155), ocHOBaHMSM M TNOpSAAKY MepecMoTpa peuieHuil Bricmiero
CyIeOHOTO COBETa 1O BONPOCY O NMPUBJICUCHUH CYAbH K AUCHUIUIMHAPHOW OTBETCTBEHHOCTH IO
BHOBb OTKPBIBITUMCS UM HOBBIM OOCTOSITENIbCTBAMU (CTaThst 157) u nip.

Hecmorps Ha wHamuuume B Kojaekce BBIIEYNOMSHYTBIX IMOJOKEHUW, OCTAJIbHBIC
peryiupoBaHus, HEOOXOAMMBIE UIsi TOro, 4ToObl Beicmiuii cyaeOHBI COBET [eHCTBOBal B
KauecTBE Cy/a, YKOMIUIEKTOBaHbI B [Ipunoxenun, yrBepkaeHHoM IlocraHoBieHueM Bricmiero

cynebnoro coseta ot 4 uroHs 2018 roma Ne 13-1-24 “O6 yrBepxnaenun Pernmamenta Bricmero

cyneOHoro cosera PecmyOnmuku Apmenus’, cornacHo nyHkty 107 koroporo “Ha 3rame
paccMOTpeHHsI BOpOca O MPUBJICYEHUN K JUCIUILUIMHAPHON OTBETCTBEHHOCTH COBET, IEICTBYS B
Ka4yecTBe Cy/a, pyKOBOJACTBYyeTcsl Hopmamu Kozekca aqMUHUCTPAaTUBHOIO CyA0NPOU3BOACTBa PA
HACTOJIbKO, HACKOJIBKO OHM IIO CBOEH CyTH NPUMEHHMMBI K paccMoTpeHuto B CoBeTe Bompoca O
IIPUBJICYEHUH K JMCLUIIMHAPHON OTBETCTBEHHOCTH . M3 NpUBENEHHOIO MOJOKEHUS, B YUCIE
IIPOYEro, CJIELyeT, 4TO BCE TapaHTHM, CYIIECTBYIOLIME IPU PACCMOTPEHHM Je€la B IMOPSAIKE
aJIMUHUCTPATUBHOI'O CyAONPOU3BOJACTBA (K KOTOPBIM, HAIPUMEP, OTHOCUTCS MPUHLIUI BBICHEHMS

(l)aKTI/I‘leCKI/IX 00CTOATENLCTB MO AOJIKHOCTH, IIpaBa U 00513aHHOCTH CTOPOH B aAMHUHUCTPATUBHOM
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CYJIOIIPOU3BOJICTBE), IEHCTBYIOT TAKXKE B CIy4yasX PaCCMOTPEHHUS BOIPOCA O NMPUBJICUEHUU CYAbU
K TUCLUIUIMHAPHON OTBETCTBEHHOCTH.

Konctutyuuonnsii Cya CuUMTAaeT, YTO BOINPOC OKOHYATEIBLHOCTH peueHuil Beicmero
CyZIeOHOTO COBETa B TeX CIy4asX, KOTJla OH BBICTYMAaeT B KaueCTBE CyJa, MOXKET OBbITh PEIIeH He
TOJIBKO TIOCPEACTBOM TOJIKOBaHMSI TEKCTa OTHOCHMBIX HojokeHHi KoHcTutynuu, HO U
MOCPEACTBOM UX F€HEAIOTMYECKOTO TOJIKOBAHMUS.

B gactHOoCcTH, B 000CcHOBaHMIX m3MeHeHnit KoncTuTyuu 2015 roa yeTko BEIpakeHa Hes,
COrJJaCHO KOTOpPOM MpeAocTaBlieHHOE B pe3yibrare udMeHeHuid B Konctutynmuum 2005 roga
[Ipe3unenty PecmyOnukud mnpaBO HE TOJBKO MPEKpAIICHUs MOJHOMOYUHM CyAbH, HO U
OKOHYATEJIbHOTO PEIICHHsI BOIIPOCOB O 3aKJIIOYEHUH €ro MOJI CTPa)X<y U MPUBJICUYECHUU B KaUECTBE
00BHHSAEMOTO OBLJIO MPEAOCTABICHO TOJBKO Briciiemy cyneOHoMmy coBeTy. Kpome Toro, B Tex xe
000CHOBaHHUAX 0CO0O OTMEUEHO, 4TO “‘conepkaHue monHomouuit (Beicmero cyaednoro) Coseta
CYILIECTBEHHO OTIUYAcTC OT COAEpXKAHUs IIOJHOMOYHUMN, 3aKpEIUICHHBIX B JACHCTBYIOLIEH
Koncturynuu. Tak, CoBeTy OTBeAe€Ha peliarolias pojib B BOINPOCE HA3HAUYEHHUs CyIeil, B TOM
yucie mpeacenarenei cyaos. [Ipm 3ToM B Bompoce Ha3zHadeHUs cyaed Obul BBIOpaH (opmar

YaCTUYHOI'O OrpaHUYCHUST CaMOCTOATEJIbHBIX MOJTHOMOYHUH COBeTa, a B BOIIPOCC KOMAHAUPOBOK,

nepeMenieHuss M OCOOCHHO AHMCIUIUIMHAPHOW OTBETCTBEHHOCTH Cyled — ¢opMar TMOJHOU
CaMOCTOSITEIBHOCTH. ITO 0COOCHHO BAKHO € TOYKH 3peHus ycrporictBa CoBera Kak BbICIIEr0
AUCHUILINHAPHOTO OPraHa, pelleHHs KOTOPOro I0JAKHBI ObITh OKOHYATEJbHBIMH H He
NoVIe:KAIMMH 00:ka10BaHMI0” (BbIaeneHo KoHcTuTyimoHHbIM Cy10M).

Takum 00pa3om, 00OOHIMB BCE BBIMIEHU3IIOKEHHOE, B YACTHOCTH aHAINU3 WM BBIICPKKHU
OTHOCHUTENILHO TOJHOMOYMMA, MOpsAIKka (OPMUPOBAHUS U TNPHUHIMUIOB JeATeIbHOCTH Bpicmiero
cynebHoro coBeta, Koncrurynuonunsiii Cya cuyuTaer, 4yTo B Ciiydasx, Korjna Beicmmii cyaeOHbIi
COBCT BBICTYITIACT B Ka4YC€CTBC Cyda IO [ACIaM O MPUBJICUCHHUH CYIbU K ILI/ICLII/IHJII/IHapHOI\/'I
OTBE€TCTBCHHOCTH, KOHCTI/ITYIII/ICI\/'I W WHBIMH 3aKOHaMHU NPCAYCMOTPCHBI TaAKUC XAPAKTCPHBIC IJIA
CYJIOB MpollecCyalbHble TapaHTUU, KAKOBBIMH SIBIISIIOTCSA, B YaCTHOCTH, PAaCCMOTpPEHHUE Jiela B
pa3yMHBIE CpPOKH, pPaBEHCTBO BCEX IMEpel 3aKOHOM U CYAOM, MyOJIUYHOCTh CyIeOHOTO
MMpOU3BOACTBA, 06H33TCHBHOCTI> cy;[e6H51x AKTOB, KOTOPLIC B cBOCH HCJIOCTHOCTH HAIIPABJICHBI HAa
obecrieueHne peanu3alyy Mpas, IPeyCMOTPEHHBIX cTaThsaMu 61 u 63 KoncTutyiuu.

B TO0 e Bpems cieayer OTMETHTh, YTO TPUBJICUYCHHBIM K JAUCHUINIMHAPHOU

OTBCTCTBCHHOCTHU CYJbSA HC JIMIICH BO3MOXXHOCTU OCIIApUBAHUA B KOHCTI/ITYI_[I/IOHHOM Cyﬂe
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KOHCTUTYLIMUOHHOCTH HOpPMBI, NPUMEHEHHOH B OTHOLIEHUWM HETO IOCTAHOBJIEHHMEM Bricuiero
CyJ1IeOHOr0 COBETa (YTO UMEJIO MECTO IO HACTOSILEMY JIeNy), a B ciy4yae HapylieHus: EBponeiickoit
KOHBEHIIMM O 3alllUTe€ IPaB YEJIOBEKAa M OCHOBHBIX CBOOOJ — BO3MOXKHOCTH OOpallleHus B
EBporelickuii Cy 1 10 IpaBam 4eJIOBEKaA.

VYuuTbiBass Ha OCHOBAHMU BBIIIEU3JI0KEHHOTO KOHCTUTYLMOHHBIM cTaTyc Beicmiero
CyneOHOro COBeTa, HANIWYHE TMOpsAaKa ero (OPMHUPOBAHWS W TPHHLIUIOB JIEATEIHLHOCTH,
Koncrutynnonnniii Cya cumraer, 4T0 HenmpeAyCMOTpPeHHEe BO3MOKHOCTH 00:KaJIOBAaHUSI B
cyaeOHOM MOps/iKe NMOCTaHOBJeHMII Bbiciiero cyge0Horo cosera o nmpuBJIeYeHMH CYyAbH K
AUCHMILIMHAPHON OTBETCTBEHHOCTH BBITEKAeT M3 CYLIECTBYIOIIHX KOHCTHTYLHMOHHBIX
NPaBOBBIX pPeryJHpPOBAaHWI M He HapyliaeT @paBa JHIAa HAa CyAe0OHYI0 3alIUTy H

crnpaBelJIMBOe cyle0HOe pa3dupaTebCTBO.

Hcxons w3 pe3yiabTaToB pacCCMOTPEHHs Jiefia U MPUHUMAs 32 OCHOBAaHUE MYyHKT | cTaThu
168, cratpio 169, crateio 170 Konctutymuu, a takxke cratbu 63, 64 u 69 KoHcturynnonHoro

3akoHa “O Koncturynumonnom Cyne”, Koncturyunonssiii Cynq HIOCTAHOBWUJIL:

1. Ilynkr 2 wyactu 6 crateum 142 KonctutynumonHoro 3akoHa “‘CyaeOHBIH KOJEKC
PecniyOnuku Apmenus” mNpu3HaTh OpoTUBOpevamiuM crathsiM 78 u 79 KoHctuTtynuum u
HEJICVICTBUTEIIbHBIM.

2. Yactp 7 cratbu 155 KonctutynmonHoro 3akona “CyneOHbIi Komekc PecmyOmuku
ApmMmeHnusa” cooTBeTcTByeT KOHCTUTYIIMH.

3. CornacHo yactu 2 crateu 170 Konctutyuuu Hacrosiee [loctaHoBiIeHHE OKOHYATEIBHO

M BCTYIIACT B CUJIYy C MOMCHTA OHY6J'II/IKOBaHI/I$[.

MPEJCEJATEJbLCTBYIOIINMA I' TOBMACAH

15 Hos16pst 2019 rona
TIKC-1488

[lepeBoa caenan U3AATENBCKO-NIEPEBOTICCKUM OTICTIOM
KoncrurymmmonHoro cyna Pecryonmnkn ApMeHus
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