NUMEHEM PECIIYBJIMKN APMEHUA
INOCTAHOBJIEHUE
KOHCTUTYHUOHHOI'O CYJA PECIIYBJIMKU APMEHUA

10 JIEJTY OB ONPEJIEJEHUN BOITPOCA COOTBETCTBHUS CTATBH 300.1
YTI'OJOBHOT'O KOJEKCA PECITYBJINKA APMEHUS KOHCTUTYIIUN HA
OCHOBAHMHU OBPAIIEHUSI POBEPTA KOUYAPSIHA U CYJIA ITIEPBOM
WHCTAHIMY OBUIEN IOPUCIUKIIMY TOPOJA EPEBAHA

r. EpeBan 26 mapra 2021 r.

Koncturynmonnsiii Cyn B coctaBe A. unansHa (npencenarenscTBytonuii), I'. ToBmacsHa,
A. Tynsana, A. Xauatpsina, E. XyHnkapsina, O. llatupsna, A. Ilerpocsn, A. Barapmisina,

C y4acTueM (B paMKax MMCbMEHHOM MpoLeayphbl):

3agBuTeNs — npeacrasurens Podepra Kouapsna anBokata A. BapaesansHa,

3asIBUTENS — Cy/1a IEPBOM MHCTAHIMK 001el IopucIuKIuy ropoja Epesana,

MIPUBJICYEHHOTO B KaueCTBE CTOPOHBI-OTBETUMKA IO Jedy IpeiacraButens HanumoHanbHOTO
CoOpanuss — HauvanbHuka Ortaena npaBoBoro oodecredeHuss U oOCiIyXHMBaHUS Anmapara
Harmonansuoro Co6panus K. MoBcucsHa,

coriacHo MmyHKTY 1 crateu 168, myHkry 8 wactu 1 u yactu 4 crarbu 169 Koncrutyuuu, a
Takxke cratbsiM 22, 69 u 71 Koncruryuronnoro 3akoHa “O KoncruryurnonHom Cyne”,

paccMOTpesl B OTKPBITOM 3acelaHHuu MO MHUCbMEHHOM mporenype aeno “O0 ompeneneHun
Bornpoca coorBercTBUs cTathu 300.1 YronoBHoro koaekca Pecriyonuku Apmenust Koncrurymu
Ha ocHOBaHMH oOpamienus PobGepra Kouapsina v cyga nepBoil HHCTaHIUM 0OLIeH IOPUCIUKIIH
ropoja EpeBana”.

VYronoBHbI# kKoneke Pecyonukn Apmenus (nanee — takke Koaekc) npunar HarmoHanbHBIM
CoOpanuem 18 anpens 2003 roaa, noanucan Ilpesnnenrom Pecriy6muku 29 anpens 2003 roga u
BcTynui B cuity 1 aBrycra 2003 roga.

OcnapuBaemas o Hacrosimiemy aeny cratbs 300.1 Kogekca, o3arnaBnennas “CBepixeHune

KOHCTUTYUMOHHOIO CTPOS1”, yCTaHABIIUBAET:



“1. CBepixeHHe KOHCTUTYHHHOHHOIO CTPOSi, TO €cTh (JaKTHYeCKAash OTMEHa KaKoi-J11n00
HOPMbI, MPeIYCMOTPEHHOH cTaThAMM 1-5 niam 4yacTthio nepBoil cratbu 6 KoHcTHTynmu,
KOTOpasi MPOSIBJIsAAeTCS B NMPeKPallleHuM JelCTBUS ITOH HOPMBI B IPaBOBOIi cucremMe, —

HaKa3bIBaeTcs JMIIeHHeM CBO0OJbI HA CPOK OT JeCATH /10 NATHAALATH JIeT.

2. JInno, yyacTBylouiee B NMOAr0OTOBKe MPeCTYIJIeHUs, MIPeIyCMOTPEHHOI0 HACTOsIIeil
cTaThell, Ha JTame ero NOATrOTOBKH /J00POBOJILHO COO0IIMBIIEe NMPABOOXPAHUTEIbHBIM
opraHaM O NOATOTOBKe MNpecTyIJIeHHs, 0CBO0O0KIaeTcsl OT YroJ0BHOH OTBETCTBEHHOCTH,
NpeAyCMOTPEHHO HACTOsIIIEeH cTaTheil”.

Cratbs 300.1 Konekca pononnena 3akoHom HO-53-N, npunsteiM  HanuonanbsHbIM
CoOGpanuem 18 mapra 2009 rona, nognucanusiM [pesunentom Pecriy6muku 20 mapta 2009 rona
U BCTYNUBIIUM B crity 24 mapta 2009 roaa.

[ToBoiOM K pacCMOTpEHHUIO JieNia SIBWINCH 3apeructpupoBanHoe B Koncturyunonnom Cyne
20 mas 2019 roga oOpaieHre cya mepBoil HHCTaHIIMU OOIIeH IopucauKIuu ropoga EpeBana Ha
ocHoBaHUU BeIHeceHHOTO 20 Mas 2019 roxa no yrosnoBHomy neny YD/0253/01/19 Onpenenenus
“O0 obpamennn B Koncturynuonusiii Cyn W MpHOCTaHOBICHHH IPOW3BOJCTBA MO ey, a
Takxke 3apeructpupoBannbie B Koncrurynnonnom Cyae 29 mas 2019 roga u 4 urons 2019 rona
obpamenust Pobepra Kouapsna.

Koncturyunonssiii Cyz Iponenypusim pemenueM ot 21 utons 2019 ropa ITPKC-61 npunsin
K paccMoTpenHio aeno “O6 ompeneneHun Borpoca coorBercTBUs ctatbu 300.1 YromoBHOTO
kogekca PecnyOnuku Apmenust cratbsMm 72 u 73 KoHcTuTyuuu Ha OCHOBaHMM OOpalleHUs
Pob6epra KouapsiHa”, coeTMHUI €ro ¢ IPUHATHIM K paccMOTpeHuto [IporeypHbIM pelieHrnemM oT
21 urons 2019 rona ITPKC-60 nenom “O0 ompenenenun Borpoca coorBercTBus cratbu 300.1
VYronoBHoro kozaekca PecryOnmnku Apmenust cratesiM 78 m 79 KoHcTuTynuuM Ha OCHOBaHHH
obpamenust Po6epra KowapsHa™ u pemmn yrmoMsHYTBIE JieJla paCCMOTPETh Ha OJTHOM U TOM JKe
3acenanuu Cypa.

Koncturynnonssiii Cya IIpouenypueiv pemenneM ot 8 urons 2019 roga ITPKC-72 npussi k
paccMmotpennto aeno “O0 ompexpeneHuu Bompoca cooTBercTBHs dactu 1 crateum 300.1
VYronoBHoro konekca PecnyOmukn Apmenuss KoHCTUTYIMM Ha OCHOBaHUM OOpamieHHs cyaa
MepBOI MHCTAHIIUU OOIIeH ropucAUKINU ropoaa EpeBana”, a paccMoTpeHue aena Ha OCHOBaHUH
TOTO ke oOpamieHusi 1) B YacTu oOIpeneseHHs Bompoca cOOTBETCTBUS uyacTu 1 crateu 300

VYronoBHoro xonekca PecryOnuku ApMmenust (B peAakimu, IEHCTBYIOLIEH A0 HAXOXICHUS B



cuie 3akona ot 20 mapta 2009 roga HO-53-N) Konctutynuu u 2) B 4acTé TOJIKOBaHHUS CTaTel
56.1 u 57 Koncrurynuu (crateit 140 u 141 Koncturyuuu c m3meHenusmu ot 2015 roma) B
KOHTeKcTe cTateit 78 u 79 KOHCTUTYIIMHM OTKJIOHWI.

Konctutynuonnsiii Cya IlpouenypubiMu pemenusiMmu ot 18 utona 2019 roga IIPKC-81 u
[IPKC-82 na ocnoBanuu ctatbu 1 IlpoTokona 16 x KoHBeHuuu o 3ammre npaB 4yesioBeKa U
OCHOBHBIX CBOOOJ oOpartwics B EBpomelckuii cya Mo mnpaBaM dYeloBeKa Ui IMOMYYCHHS
KOHCYJIbTaTUBHOTO 3aKIIOUYCHUSI.

OnHOBpeMEHHO TeMHM ke PeleHus MM Ha OCHOBaHMM YcTaBa EBpomnelckoil komuccuu “3a
JIEMOKpAaTHUIO uepe3 mpaBo” (najnee — Takke BeHnennanckas komuccusi) Konctutyunonusii Cyn
oOparuics Takxke B 3Ty KoMuccuio ist Moy4eHrs KOHCYJTbTATUBHOTO 3aKITFOYCHHUS.

VYnomsuyteiMu  Pemenusmu  Konctutynumonnsii  Cya pemmn  COOTBETCTBEHHO
MIPUOCTAHOBHUTH MPOU3BOJICTBO M0 neny “O0 omnpeaeneHuu Bompoca cooTBeTcTBUs ctathil 300. 1
VYronoBHoro konekca PecryOnuku Apmenuss Konctutynuu Ha ocHoBaHMH obOparienus Pobepta
Kouapsina” 1 mpou3BoACTBO 10 jAeny “O0 ompesesieHny BOIpoca COOTBETCTBHSI YacTH | cTaThu
300.1 YronoBHoro kozaekca PecnyOmuku Apmenust KoHCTUTYyIMM Ha OCHOBaHUUM OOpallleHus
Cylna TepBOM HWHCTAaHIMH OOIIeH IOpucAMKIMH ropoja EpeBana” 10 modydeHUs
KOHCYJbTaTUBHBIX 3akiioueHuil EBpormelickoro cyna mo mpaBaMm 4elloBeka U BeHermaHckoif
KOMMCCHH.

YuuteBas TO 0OCTOATEIHCTBO, YTO KOHCYJIBTAaTUBHOE 3aKiIOUeHHEe EBpomeiickoro cyma mo
npaBaM 4esoBeka Obl1o omyOnmkoBaHo 29 mas 2020 ronma, a KOHCYJbTaTUBHOE 3aKIIOYEHHE
Beneunanckoit komuccun — 18 wmrona 2020 roga, KoucrturyuwonHsii Cya CcBOMMH
IIpouenypueiMu pemenusMu ot 22 urons 2020 roga ITPKC-136 n IIPKC-137 xoHcTaTtuposa,
YTO YCTPAHUJIUCh OCHOBAaHUS MPHUOCTAHOBJIECHUS MPOU3BOJACTB IO BBILICYKA3aHHBIM JAeliaM, U
pent BO30OHOBUTD UX.

[Ipouenypueim pemenuem ot 22 wutoHs 2020 roma I[IPKC-138 Konctutynumonusii Cyn
coequHun aeno “O6 ompexaeneHun Bompoca cootBercTBUs cratbu 300.1 YronoBHOrO Kojekca
Pecniy6nukun Apmenust Koncturynun Ha ocHoBaHum oOpamenus PobGepra Kouapsna” u neno
“O06 ompenenenun Bompoca cooTBercTBus vactu 1 crarbu 300.1 VYromoBHOro kojekca
Peciy6nmukn Apmenuss KoHCTHTynMM Ha OCHOBaHMM OOpallleHUs cyJa TEpBOM HMHCTAHIIMH
o01iei opucauKiuu ropoga EpeBana” u pemun paccMOTPeTh X Ha OTHOM U TOM e 3aCeIaHuu

Cyna.



W3yunB oOpamieHuss ¥ Apyrue HUMEIOIIMecs B Jelie JTOKYMEHTBI, a TaKKe MHCbMEHHbIE
OOBSICHEHUS] CTOPOH, MPOAHATU3UPOBAB HOPMBI OCIIAPUBAEMOW CTaTbU W B3aWMOCBSI3aHHBIE C

Hel uHble 3aKkoHo1aTenbHble HOpMbl, Koncturynuonnsiii Cyn YCTAHOBUJIL:

1. Ilo3uuuu 3assBuTE A

1.1. 3asButens Pobept Kouapsn momnsn Bompoc coorBerctBus ctatbu 300.1 YronoBHOTrO
KOJIeKca, o3aryiaBliecHHON “CBepeHHEe KOHCTHUTYLIMOHHOTO CTposi”, cratbsaMm 72, 73, 78 u 79
Konctutynuu.

Ccpbutagch Ha ykaszaHHble cTaTbi KOHCTHTYIMU, Ha BBIPaKEHHBIE B PsAJE MOCTAHOBJICHUMN
Koncturynnonnoro Cypa mnpaBoBble NO3MLIMM, EBpONENHCKYI0 KOHBEHIMIO O 3alllUTE IpaB
YeloBeKa W OCHOBHBIX CBOOON (mamee — Ttakke KOHBEHIMS), a TakkKe Ha TPAKTUKY
EBpomneiickoro cyga mo mpaBam uenoBeka (manee — Takke ECIIY), mpoanamusupoBaB
YCTaHOBJICHHOE OCTIapUBaEeMOil CTaThel MPaBOBOE PETYIUPOBAHUE U COMOCTABUB €T0 C IPYTHMHU
3aKOHOAATCIbHBIMH  ITOJOXKCHHMSAMM, 3asBUTENbL cumTaer, 4rto cratha 300.1 Koxekca
copMynHpoBaHa HEIOCTATOYHO YETKO, OINPEACICHHO W He obecreynBaeT TpeOOBaHMS,
MpeIbsBIsIEMbIE MTPEICKa3yeMOCTH HOPMBI.

[To yTBepKOeHHWIO 3asBUTENSA, MPEXKAEC BCEro, HEOMPEIEICHHBIM M HEMpeaCKa3yeMbIM
ABJIAETCS TEPMUH “TIpEKpallleHUE AEUCTBUS KOHCTUTYLIMOHHON HOPMBI B IPAaBOBOM CUCTEME”, U
€CTb HEOOXOAMMOCTb  PACKPBITHS €ro KOHCTHTYIIMOHHO-TIPABOBOTO  cojepXkaHusi. B
MIPABONPUMEHUTENILHON MpAKTUKE MpEeArnojgaraéMoe HapylleHue KOHCTUTYLHMOHHONH HOPMBI
OTOXKJIECTBJISIETCSI C MPEKpaAlIEHUEM JEHUCTBUSL 3TOW HOPMBI. B yka3zaHHOM ciiydae BO3MOKHA
CUTYyalusi, Korja Jto0oe HapylleHHe COOTBETCTBYIOIIEH HOpPMBI OyJeT paccMaTpuBaThCS Kak
CBEP)KEHUE KOHCTUTYLIMOHHOIO cTposi. PaccMaTpuBast TepMuH “IipaBoBasi CUCTEMA™, 3asiBUTEIb
OTMEYAET, YTO B Y3KOM CMBICIIE OH BOCIIPUHUMAETCS KaK COBOKYIHOCTb MPABOBBIX aKTOB, IpHU
KOTOpOM MpeKpalleHne ACUCTBUS HOPMBI MPOSBISIETCS KaKk U3MEHEHHE aKTa WIH yTparta UM
CWJIBI, YTO SBJSIETCSI CIOPHBIM, YUYUTHIBash TO OOCTOSITENBCTBO, YTO HE BO BCEX CIy4Yasx
M3MEHEHUE TMPAaBOBOIO aKTa WM TMPU3HAHUE €ro YTPATUBIIUM CHIIy MOXKET SIBIATHCS
CBEP)KEHHEM KOHCTUTYLHMOHHOrO cTpos. I[lomumo 3toro, Ha moMeHT npunsatus cratbu 300.1
Kogekca mpemycMoTpeHHble B HEW  COOTBETCTBYIOIIME  KOHCTUTYLIMOHHBIE  HOPMBI
Kouncturynuueit B penakuuu ot 2015 roga Obutd CyIIECTBEHHO H3MEHEHBI, U BO3HUKAET BOIMPOC:

IIpy NpUMEHEHHH Ha mnpaktuke ctarbu 300.1 Hamo pyKOBOACTBOBATHCS COOTBETCTBYIOIIMMHU



HopMaMu KOHCTUTYIIMU B MIpeKHEN WM IEUCTBYIOIIEH peAaKIui, TaK KaKk UX OOBEKTHI U paMKH
peryjaupoBaHusl CYIIECTBEHHO OTIWYaioTca. I[Ipu MIMPOKOM TOJIKOBAaHUM B CTaThbe HE
ompeJiesieHbl T€ KPUTEPHUH, MO KOTOPHIM HAJO0 OICHUBATH MPEKpAICHHUE ACHCTBHUS MPaBOBOM
HOPMBI B MPABOBOM cHcTEME, B YACTHOCTHU: MPEAINOIaraeT JIM MPOLECcC MPU3HAHUS KOHKPETHOU
CTaThbU YTpATHBIICH CHIY WIHM JACUCTBUSA, KOTOPbIE NAAYT OCHOBAHHME MPEANOJIOXKUTH, YTO ITH
HOpMBI (hakTHuecku He JAeicTByloT. COrlacHO 3asBUTENI0, HE SCEH TakKe BOIPOC
MIPONOJKATENBHOCTH. He sICHO Takke, HaJo JM pacCMaTpuUBaTh TEPMHUH ‘‘KOHCTUTYLIHOHHBII
CTpoi” Kak Ooyiee CIOKHOE M BCEOOBEMIIIONIEE SIBJICHHUE WM TOJKOBATh JIUIIbL B paMKax
otnenbHbIX crared Konctutynuu. IlomMuMo 3TOro, mo MHEHHUIO 3asBUTENS, 3aKOHOJATEINb
YCTAHOBWJI TaKK€ COBEPIICHHO HOBBIM MOJAXOJ B AacHEKTe HACTyHalolUUX MPAaBOBBIX
nocnencteuii. B 2008 romy He ObUI0 (HOPMYTUPOBKH “‘(DaKTHUECKH TPEKPATAT JCUCTBUE B
MPaBOBOM CUCTEME”’, UTO TAKKE HE COOTBETCTBYET MPUHIIMITY ITPABOBOU OMPEIECICHHOCTH.

OOparmasch K MPEOJOJICHUIO ¢ MOMOIIBIO MPAaBOMPUMEHUTENIBHON MPaKTUKUA MPOOIEMBbI B
CBSI3M C OIPENEICHHOCTBIO, 3asiBUTENIb OTMETHI, 4To HaumHas ¢ 2009 roga HET cTaOWIbHOU
CyneOHOW TPaKTHKH, Kacarolleicsi ee TOJIKOBaHUs, KOTopas oobecredniaa Obl TPaBOBYIO
OTIpEICNIEHHOCTh U MPECKA3yeMOCTb.

[To MHeHMIO 3asBHUTENs, C TOYKH 3PEHHS] KOHCTUTYIIHIOHHOTO TpeOOBaHHS OTHOCHTEIHHO
OMPEJICICHHOCTH CIIOPHBIMU SIBIISIFOTCS TAK)Ke 3JIEMEHTHI cocTaBa npectyruieHus cratbu 300.1
Konekca, B uymcie mnpoyero, ydurtbiBasg OTIAUYMS (B TOM 4YHUCIE CYIIECTBEHHBIE) MEXKIY
anemeHTamu coctaBoB mnpectymieHuid ctatbu 300.1 Koxekca u crateu 300 Konmekca B mpexxHeit
peAAKIIH.

B pomonHenue, 3asBUTENh CCHUIAGTCS Ha CTEHOTpaMMBI 3acefaHuii HarmonanabHOTO
CobOpanusi B TOATBEPXKACHHE TOTO, YTO 3aKOHOJATENBHBIM OpraH TakKe YCTaHOBHII
OOCTOSITEILCTBO ~ HECOOTBETCTBUS ~ YKa3aHHOTO  TIOJIOKEHUS  TPEOOBAaHUSM  MPABOBOM
OTIpeIeIEHHOCTH.

OOparasich K BOMPOCY COOTBETCTBUS OCIAPUBAEMBIX MPABOBBIX IMOJOXKEHUH MPUHIUITY
COpPa3MEPHOCTH, 3asIBUTEIb OTMEYAET, YTO B YKAa3aHHBIX MTPABOBBIX MOJOKEHUSIX 3aKOHOAATENb C
LEeNbI0 3alUThl OCHOB KOHCTUTYLMOHHOTO CTpPOSl YCTAHOBHJI YTOJIOBHYIO OTBETCTBEHHOCTb
TaK)Ke 3a Takue JesSHUsS, KOTOpble MOTYT HE MPEACTAaBNIATh YyTPO3y OCHOBAM KOHCTUTYILIMOHHOTO
CTpOsi, B pe3yibTaTe 4ero OObEKTHBHBIE OCHOBAHHS YTOJIOBHOW OTBETCTBEHHOCTH MO CTaThe

300.1 Kogekca He NpUroJHBI M HE HYXHBI JUIsl JTOCTH)KEHUs ycTaHOBIeHHOW KoHcTuTynwmein



nenn (yka3aHHOE 3asBUTENIb 0OOCHOBBIBAET TaKXkKe MPEACTABICHHBIM CPaBHUTEIBHO-IIPABOBBIM
aHanmu3oM). OTHOCHTENBHO pPABHOIIGHHOCTHM BBIOPAaHHOW Mephl B KOHTEKCTE 3HAYCHHS
OTpaHUYMBAEMOTO TIpaBa M CBOOOJABI 3asgBHTENb OTMETHJI, YTO CIIOPHOH SBISETCS
KpUMHUHAIM3AIMs TaKUX [JEHUCTBUH, KOTOpPBIE XOTSA M MOTYT IPHUBECTH K CBEPIKEHUIO
KOHCTUTYLIMOHHOTO CTpOsl, OJHAKO HE ILEJICHANIPaBICHbl HA OTPULIAHUE U TOAPBIB OCHOB
KOHCTUTYLIMOHHOTO CTpOsi (HE CONPOBOXKIAKOTCS aruTauueil HAcWUius, HETOJIEPAaHTHOCTH,
HEHABHCTH).

3asBUTENH, COMOCTABIIASA dJIEMEHTHI cocTaBoB npectymienuid ctateit 300.1 u 300 Konekca (B
Opeablayied pelakuuu), MpHUIlel K BbIBOJLY, YTO YCTAHOBJIIEHHBbIE B HHUX PaMKH
KOHCTUTYLIMOHHOTO CTpPOsI HE TOJIBKO HE COOTBETCTBYIOT 3akpeluieHHbIM B KoHcTuTynum
paMKaM W, 1O CYyTH, TNPEABSBISIEMBIM MPECTYIJICHHIO TPeOOBaHUSM B CBETE CTaTbu 72
KoHcTuTynum, HO Taxkke MMEIO MECTO TaKOe€ CYHIECTBEHHOE M3MEHEHHE JJIEMEHTOB COCTaBa
IIPECTYIUIEHNS, YTO IpU INPUMEHEHUM €ro B OTHOLIEHUHU IPEANOJIOKHUTEIBHO YTOJOBHO
npecieayeMbIX ACsHUN, UMEBIIMX MecTo B ¢eBpane-mapre 2008 roma, Hapymaercss U ObUIO
HapyIIEHO TapaHTUpoBaHHOE cratheil 72 KoHCTUTYIMH mpaBo 3asBHUTENS W TpeOOBaHHE
yupenutenss KoHCTUTYIMH, Tak Kak ocriapruBaeMbie mojioxkenus B pepane-mapte 2008 roga “Ha
MOMEHT COBEPIIEHUS MPECTYIIIEHUEM HE SIBIISIINCH .

OnHOBpEMEHHO 3asiBUTEIb 00pATUIICS TAKKE K MPABONPUMEHHUTEIBHOM MPAKTUKE B CBA3H CO
crarei 300 Kogekca B npexHel peaklivi, a TaKKE K CPaBHEHUSAM 3aKOHOJATENIEM yKa3aHHBIX
BenenunaHnckoii KoMuccHel COCTaBOB NPECTYIUIEHUH, KOHcTaTupys, 4to crtaths 300.1
paccMaTpUBaEeTCs KaK Ka4eCTBEHHO HOBBIM, CAMOCTOSITENIBHBIN COCTaB MPECTYIIICHUS.

B pesynbrare, B ynciie Ipo4ero, 3asBUTEND IPUXOANT K 3aKIIOYEHHIO, YTO MPEAYCMOTPEHHOE
cratbeii 300.1 Kopmekca nesHue B Takoil (opMe M B TAaKOM COJCpKAHUM HA MOMEHT
MIPEIII0JIaraeMoOro COBEPILEHUSI IPECTYIUIEHUEM HE SIBISUIOCH, B PE3YJIbTAaTE YEro BBIABUKEHUE
YKa3aHHOIO OOBMHEHHMs, NMPUMEHEHHUE 3aKIIOUEHHs MOJ CTPaxy M OTCYTCTBHE HaJylexKaluei
OLIEHKU NpOoOJIEeMbl B pe3yJbTaTe UCUEPIIaHUsl CPEACTB CyJeOHON 3alUThl OTHOCUTEIBHO 3TOTO
HapyImwim TpedoBanus crateit 72 u 73 Koncrutyuumu.

1.2. 3asBuTENb — CYJ IEPBOM MHCTAHIMU 00MIEeH ropucaukimu ropoja Epesana (nanee - Cyn)
nogHss1 Bompoc cootBeTcTBUs 4yacth 1 crateu 300.1 Kogekca crateam 72, 73 u 79
KoHctutynuu, otmeuasi, yTo MMEIOTCS OOOCHOBAaHHBIE COMHEHMS B TOM, YTO MOJUIEXKALIUMA

MPUMEHEHHUIO HOBBIM 3aKOH HE TOJIBKO He obecreunBaeTr TpeOOBaHHE IMPABOBOMA



ONpPEJEICHHOCTH, HO M, B CPABHEHHUH C MPEKHUM 3aKOHOM, SIBJIAETCS 3aKOHOM, YXYJIIAIOIIUM
MIPaBOBOE MOJIOKEHUE JIUII.

B dwactHocTHM, TpHW pelieHWH BOIpPOCa TMPABWIBHOTO TMPUMEHEHHS TIPEKHETO WIH
JEUCTBYIOIIETO 3aKOHA HA/I0 COMOCTAaBUTh HE TOJBKO CAHKIMHM, HO M JUCHO3WLIMH. B naHHOM
ClIyyae, COTJIaCHO 3asIBUTEINIO, IPEKHUN U HOBBIN 3aKOHBI XOTS M IPEAYCMaTPUBAIOT OJIUH U TOT
K€ BUJ U pa3Mep HaKa3aHUs, OJHAKO B HUX CYIIECTBEHHO OTJIMYAIOTCS JUCIO3UIIMH 3TUX
cTared — 00bEM JUCHO3UIMU MPEKHETr0 3aKOHA 3HAYUTENIBHO YK€ (MpexHeN mpaBoBOM HOPMOM
OTBETCTBEHHOCTh  yCTaHAaBJIMBAaJIach 3a  JICWCTBMs, HANpPABJICHHBIE HAa  CBEpP)KEHUE
KOHCTUTYLIMOHHOTO CTpOSi C NPUMEHEHUEM HaCWIMs, MEXIy TEeM JIeWCTBYIOIIUM
PETYIMPOBAaHUEM COCTaB MPECTYIUICHHUS MPEAYCMOTPEH TakkKe 0e3 ATOro mpu3HaKa (HacHIIHe
MOXET OBITh HE 00s3aTEIBHBIM SJIEMEHTOM MPEAyCMOTPEHHOTO [aHHOW CTaThel cocTaBa
MIPECTYTUICHUS ).

Cyn orMeuaer Takxke, 4To Ay packpeitus coaepxkanus crtateu 300.1 Kopekca nHamo
OCHOBBIBATHCSl HAa YKa3aHHbIE B 3TOM CTaThe COOTBETCTBYIOIIME cTaThu KoHCTHUTYyLMH, OJHAKO
UMEETCSl HEeOTPEICIICHHOCTh, YUYUTBIBA TO OOCTOATEIHCTBO, HA KOHCTUTYIIHIO B pEIaKIUU OT
kakoro roja (2005-ro umu 2015-ro) HagO CCBLIATHCS.

[Tomumo 3TOTO, CYZl CYUTAET CIIOPHBIM BOIPOC O TOM, BO3MOXKHO JTU B KOHTEKCTE OOBEMHOM
u mupokoil popmymupoBku crath 300.1 Komekca mposiBUTH COOTBETCTBYIOLIEE MOBEACHUE, B
YaCTHOCTH, SBIISIETCSI JIW PA3yMHO OIPEICICHHBIM U MPEACKa3yeMbIM TO, Kakue JEHUCTBUS
npeAnonaraeT “QpakTUYECKyr0 OTMEHY MPaBOBOW HOPMBI’, KaK OHA MOXET OCYIIECTBISATHCS,
TepMHUH “TIpaBOBasi cucTeMa’ yroTpeOJieH B IIMPOKOM WM Y3KOM 3HAYCHHH, KaK MOXKET OBITh
MPEKPALICHO JAEUCTBUE TOM ke MPaBOBO HOPMBbI, B YaCTHOCTH, MOXKET JIM IPEKpaIlleHHEe HOCUTD

AMU30ANYECKUN MO0 CUCTEMHBINA, OKOHYATENbHBIN, THO0 BpEeMEHHBIH XapakTep?

2. Ilo3unuy OTBETYHKA

OTtBeTuuK, ccbutasich Ha cratbu 1, 72, 73, 78 u 79 KoncTuTyunu, NpoaHaau3upoBaB CTATHIO
300.1 Kogekca, oTMeyaer, 4To OOBEKTHMBHAs CTOPOHA IMPECTYIUICHHS MOXXET HpPOSIBUTHCS B
W3MEHEHUN TNpPeIyCMOTpeHHOM KOHCTHUTynMen  CTpyKTypbl TI'OCYJapCTBEHHOM  BJACTH,
JUKBUJALUU OTIENBbHBIX UMHCTUTYTOB BJIACTH U YYPEKIECHUM BMECTO HMX HOBBIX MHCTHUTYTOB,
OTMEHE JIEMOKPaTMYECKMX IPHUHLMIIOB IPABIEHUS, HApyLIEHUM IPEIyCMOTPEHHOIO

Koncrurtynueit nopsiaka ¢opMUpoBaHus OTACIbHBIX HHCTUTYTOB BIACTH, HAPYIIEHUH TPUHLIUTIA



paszneneHus M OanaHca BIACTEHl, MOMpaHWM, OTPAaHHMYEHUH TMpaB M CBOOOA uelIoBeKa U
IrpaXKJaHWHA, OTMEHE BBICIICH OpUAMYECKOM cuiibl KOHCTHUTYLHMH M HEMOCPEICTBEHHOTO
nercTBUsS €€ HOpM. UTo KacaeTcsi CyObEeKTUBHOM CTOPOHBI MPECTYIUICHUS, OTBETYUK OTMEYAET,
YTO OHA XapaKTEePU3yeTCs MPSAMBIM YMBICIOM, IJi€ CyOBEKTOM MPECTYIJICHUS MOXKET SIBIATHCS
BMEHsAEeMOe (PU3NYECKOE JIUIIO, OCTHUrIIee 16 JeT.

OtBerunk n00aBmi, 4ro 3akoHomarenb B dactd 2 cratbu 300.1 Kopekca, sBisromierics
MPEAMETOM HACTOSIIIETO KOHCTUTYIIMOHHO-TIPABOBOTO CIIOPa, YCTAaHOBHWJI TOOUIPUTEIIBHYIO
HOpPMY, COINIACHO KOTOPOM JIMIO, Yy4YacTBYKOUIEE B  IOATOTOBKE  IPECTYIUICHMS,
MPEeyCMOTPEHHOTO 4YacThio | CTaThM, Ha JTame €ro MOATOTOBKH JTOOPOBOJIBHO COOOIIUBIIEE
MPABOOXPAHUTEILHBIM OpPraHaM O MOJATOTOBKE MPECTYIICHHS, OCBOOOXKIACTCS OT YrOJIOBHOM
OTBETCTBEHHOCTH, NMPEyCMOTPEHHON YaCThiO | CTaThH.

OTtBeTuuK, ccbutasch Ha ctaThio 3 Kosekca, KOHCTaTUPOBAJ, YTO €JUHCTBEHHBIM OCHOBAaHUEM
YTOJOBHOM OTBETCTBEHHOCTU SBIISIETCSI COBEPILIECHUE MPECTYIUICHUS, U3 YEro CIEOyeT, YTO
YTOJIOBHOM OTBETCTBEHHOCTH TIOJUICKUT TO JIUIO, COBEPIICHHOE KOTOPBIM OOIIECTBEHHO
OITACHOE JIeSHUE TPSMO MPEAYCMOTPEHO Kakoi-mibo Hopmoi Ocoboii wactu Kopekca, n mis
o0ecrnieueHns yKa3aHHOTO TOJIOKEHUsI Heo0XoquMa MpaBuiibHas KBaJU(pUKalKs COBEPUICHHOTO
JUIOM TMIPECTYIUICHHUS, C O0pallleHUEeM TaKKe K MOPAIKY KBaTU(UKALUN MTPECTYTUICHUS.

OOparasich K KacaroluMCs paMOK KOHCTHTYIIMOHHO-TIPABOBOTO CIIOpa KOHCTUTYIIHOHHO-
MPABOBBIM TPEOOBAaHUSM MPABOBOW OMPENEICHHOCTH, COPa3MEPHOCTH, MPEICKA3yeMOCTH H
MpUMEHEHUs OOpaTHOM CHJIbI, OTBETUYMK COCJAJICA, B YACTHOCTH, Ha IPABOBHIC IO3UIINH,
BboIpakeHHble KoHcturyunonusiM Cynom B IlocranoBnenusx IIKC-630, ITKC-753, ITKC-1000,
[IKC-1148, TIKC-1270.

OTBETUYHK, UCXOJI U3 TOTO, YTO U3 €ro 3aKIIOYEHUN U MO3UILIMK CIEAYET, UTO OCIapUBaeMOe
MPaBOBOE PETYJIMPOBAHUE 3aKPEIJICHHBIM 3aKOHOJATEJIEM COOTBETCTBYIOIIMM ITPABOBBIM
MHCTPYMEHTapueM B paMKax HACTOSIIET0 KOHCTUTYIIMOHHO-IIPABOBOIO cropa oOecrednBaeT
MOJTHOIICHHYIO Pealn3alliio KOHCTUTYIIMOHHBIX TPeOOBaHUMN, HAXOAUT, 4TO YacTh 1 ctathu 300.1

Kognexkca coorBercTByeT KoHcTUTYyIIMH.

3. KoncyabTaTHBHOE 3aK0uenne EBponeiickoro cyaa nmo npasam 4eoBexa’

! https://www.echr.am/resources/echr/judgments/19963d5f567f262c689eab822767f39c¢.pdf

8



Konctutynnonssiii Cya ceonmu [Ipouenypueivu pemenusamu ot 18 uronst 2019 roga ITPKC-
1081 u ITPKC-1082 Ha ocHoBanuu cratbu 1 IIporokosna Nel6 x EBpomeiickoil KOHBEHLIMH O
3alUTe MpaB YEJIOBEKA U OCHOBHBIX CBOOOJ (nanee — Takke KOHBEHIHMS) C LIETBIO MOJIy4YEHUS
KOHCYJIbTaTUBHOTO 3aKjIlOueHUss oOpatuiics B EBpomelckuii cyn 1Mo mpaBaM 4ellOBeKa,
BBIBUHYB cleaytone Bompochl: 1. [IpeapsBisioTcss U Te K€ KaueCTBEHHbIE TpeOOBaHUSA
(omIpeneneHHOCTh, JOCTYIIHOCTh, MPEACKa3yeMOCTh, CTAOWIBHOCTh) TIOHATHIO ‘‘3aKOH”,
YCTaHABJIMBAIOIIEMY MPECTYIUICHUE, MO CMBICTY cTaTbu 7 KOHBEHIMH, W TOHATHUIO ‘“‘3aKOH”,
yroTpeOasieMOMy B UHBIX cTaThix KoHnBeHmuu, HanpuMep B ctathbsix 8-11? 2. Eciau Hert, To 1o
KaKUM CTaHJapTaM OHHM pasrpaHuuuBarorca? 3. MoKeT JM YroJOBHBIH 3aKOH, COJEp KaIlHii
CCBUIKY Ha OIpE/eJCHHbIE MPAaBOBBIC IOJOXKEHUS IPABOBBIX aKTOB, oONagaromux Oojee
BBICOKOW  FOPHIMYECKOW CHJIOW U  OoJiee BBICOKOW CTENEHBIO aOCTPaKTHOCTH, H
YCTaHABIMBAOIMIUKA B  CHJIy O3TOr0  MpPECTyIUICHHWE,  yIOBJIETBOPATH  TpeOOBaHUIM
OTpEeAEeNIEHHOCTH, AOCTYMHOCTH, TMpeackazyemMocTd, crtabuibHocTu? 4. B cooTBeTcTBHM C
MPUHIIMIIOM 3ampeTa PEeTPOAKTHBHOTO TPUMEHEHHUsS YTrOJOBHOTO 3akoHa (4acTh | crtarbu 7
KonBeH1IMN) Kakue cTaHIapThl IPEeLyCMOTPEHBI JUIsl COMIOCTABICHUS AEUCTBYIOIIET0 HA MOMEHT
COBEpUICHMs TMPECTYIUICHUS] YTOJIOBHOTO 3aKOHAa M M3MEHEHHOrO MOCIE 3TOTO YrOJOBHOTO
3aKOHA — PaCKPBITUS UX COJIEP)KATEIbHBIX (CYIIECTBEHHBIX) CXOJICTB WM Pa3IHunii?

B KoncynpraruBaoM 3akmroueHun oT 29 mas 2020 roga “O0 HCHONB30BaAaHUHM TEXHUKH
“OJaHKeTHas! CChUIKA” MIIH ‘“3aKOHOJATEIbCTBO MO CCHUIKE MPU ONMpPEACIICHUH MPECTYIUICHUS U
CTaHJapTaX CpPaBHEHUS YrOJIOBHOIO 3aKOHa, JCWCTBOBABIIEIO Ha MOMEHT COBEpILEHUS
MIPECTYIUICHUSI, U YTOJIOBHOTO 3aKOHA, B KOTOPBI BHECEHHI M3MeHeHHs (3ampoc Homep P16-
2019-001) ECITY, B 4acCTHOCTH, OTMETHI:

“(...) 77. 3akperieHHass B cTaThe 7 TapaHTHUs, KOTOpasl SIBIISETCS BaXKHBIM 3JIEMEHTOM
BEPXOBEHCTBA IpaBa, 3aHUMAaET BaXXHOE MeECTO B cucreMe 3amuTbl KoHBEHLMH, YTO
MOMYEpKUBAETCsT TeM (aKTOM, UYTO HHKAKO€ OTCTYIUIEHHE OT Hee He [IOMyCKaeTcs B
COOTBETCTBUHM CO CTaTbel 15, KpoMe Kak BO BpeMsl BOWHBI WIU TPU UHBIX UYpe3BbIYAMHBIX
OOCTOSITENLCTBAX, YIPOXKAOIIMX >KU3HU Hamuu’ . Mcxoxs u3 oObekTa M LENH, OH JIOJDKEH
TOJIKOBAaThCSA M MPUMEHSATHCS TaKUM 00pa3oM, 4ToObl oOecrieunBavch 3()()EeKTUBHBIC TapaHTUH
OT TIPOU3BOJILHOTO TIPECIICIOBaHMS, OCYKaeHUs U Hakazanus (cM. S.W. v. the United Kingdom,
22 November 1995, § 34, Series A no. 335-B; C.R. v. the United Kingdom, 22 November 1995,
§ 32, Series A no. 335-C; and Kafkaris [v. Cyprus [GC], no. 21906/04], ... § 137[, ECHR 2008]).



78. Crarbst 7 KoHBEHLMM He OrpaHHMYMBAETCA 3alPETOM MPUMEHEHHUS YTrOJIOBHOTO
3aKOHOJATEIbCTBA C MpPUIAHHEM €My OOpaTHOW CHIIBI BO BpeZ OOBHHSIEMOMY (B CBSI3U C
oOpaTHbIM puMeHeHrneM HakazaHust cM. Welch v. the United Kingdom, 9 February 1995, mynkr
36, Series A no. 307-A; Jamil v. France, 8 June 1995, mynkr 35, Series A no. 317-B; Ecer and
Zeyrek v. Turkey, nos. 29295/95 and 29363/95, mynkr 36, ECHR 2001-II; and Mihai Toma 12 v.
Romania, no. 1051/06, mynkTst 26-31, 24 January 2012). Ona Taxxe BKItouaeT B Oosee olriem
TUTaHE TIPHUHIAI, COTJIACHO KOTOPOMY TOJIBKO 3aKOH MOXKET YCTaHaBIHMBATH NPECTYIUICHHE H
Hakazanue (nullum crimen, nulla poena sine lege — cm. Kokkinakis v. Greece, 25 May 1993,
nyHKT 52, Series A no. 260-A). XoTs OHa, B YaCTHOCTH, 3alpeliaeT pacHIUpsTh Kpyr
UMEIOIINXCS TPECTYIUICHUH 3a Te JestHHUs, KOTOpble paHee He SBISUIMCH MPECTYIHBIMH, OHA
TaKXXe yCTAHABJIMBAET MPUHITHII, COTJIACHO KOTOPOMY YTOJIOBHOE 3aKOHOJATEIHCTBO HE OJDKHO
TOJIKOBATbCS PACHIMPUTENIBHBIM 00pa3oM BO Bpea OOBUHSEMOMY, HAIpUMEp MO aHAJIOTHUU (CM.
Coéme and Others v. Belgium, nos. 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96,
nyHkT 145, ECHR 2000-VII; Hanpumep npuMEHEHHME MEpPbl HaKa3aHHUs 110 AHAJIOTMM, CM.
Baskaya and Okguoglu v. Turkey [GC], nos. 23536/94 and 24408/94, nyuktel 42-43, ECHR
1999-1V).

79. Otcrona cneayer, 4To MpaBOHAPYIICHUS U COOTBETCTBYIOIINE HAaKa3aHUs JOJKHBI OBITh
YEeTKO YCTAHOBJICHBI 3aKOHOM. DTO TpeOOBaHHE YIOBJIETBOPSETCS B TOM Ciydae, KOT/ia JIUIO U3
(OpPMYIHPOBKH COOTBETCTBYIOIIETO TIOJOXKEHUS MOXET MOHATh, MPH HEOOXOIUMOCTH C
MIOMOIIIBIO JIAHHBIX CyJJaMH TOJKOBAaHHWW W TIOCJIE MOJNYYSHHS COOTBETCTBYIOIICH IOPHINIECKOM
KOHCYJIbTalliM, 3a Kakoe JedcTBHEe wuiu Oe3lelcTBUE MOMKET HACTyNUTh YrOJOBHAs
OTBETCTBEHHOCTh M KaKO€ HaKa3zaHUE MPeIyCcMOTpPeHo B 3ToM ciyyae (cMm. Cantoni v. France, 15
November 1996, § 29, Reports of Judgments and Decisions 1996-V, and Kafkaris, cited above,
nyHKT 140).

80. CrnenoBaTenbHO, CyJ JOJDKEH BBICHUTH, OBLIO JIM IpHUBENALIee K IMPECICJOBAHUIO U
OCYXJIEHHI0O OOBHUHSEMOTO TMPABOBOE IIOJIOKEHHWE, B CHIIy KOTOPOrO 93TO JESHUE CTajo
HaKa3yeMbIM, B CHJIE Ha MOMEHT COBEpPIICHMS JESHUS W HE IMPEBBIIIAET JH YCTAaHOBJICHHOE
HaKa3zaHUe TPEAyCMOTPEHHBIC 3THUM MOJOXeHHeM Mepbl HakazaHus (cm. Coéme and Others,

cited above, § 145, and Achour v. France [GC], no. 67335/01, § 43, ECHR 2006-1V).
(...)
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91. Korna crathst 7 KOHBEHIIMU yIIOMHHAET «3aKOH», OHA UMEET B BHUIY TO )K€ CaMoe
MOHSTHE, Ha KOTOPOE YKa3bIBaeTCs BO BCEX NPYrux mecrtax KOHBEHIWMHU MpH yMOTpeOIeHUH
3TOTO TEPMHHA, HUJCI0, MOJPa3yMEBAIOIIyI0 TPEOOBaHUS K KaUYECTBEHHOCTH 3aKOHOB, BKITIOYAS
WX JOCTYMHOCTh W mpeackazyeMocth) (cMm. Kokkinakis, cited above, §§ 40-41; Cantoni, cited
above, § 29; Coéme and Others, cited above, § 145; and E.K. v. Turkey, no. 28496/95, § 51, 7
February 2002). OTtu kadecTBeHHBbIE TpeOOBaHMS JOJDKHBI YAOBJIETBOPATHCS Kak IpH
KBTM(DHUKAIMH [TPABOHAPYIIICHUS, TAK U ITPH HECEHUW HaKa3aHUS.

92. (...) OnHOM U3 CTaHAAPTHBIX TEXHUK PETYJIMPOBAHUS TIPU MTOMOIIU MPABHII SBIISCTCS
UCTIOJIB30BaHUE OOIIMX KIACCU(PUKAIMA B OTIIMYKE OT MCUEPIBIBAIOIIUX MEepeuHei. B cBsi3u ¢
3THM, MHOTHE 3aKOHbI HEM30eKHO (HOPMYIHPYIOTCS B TaKMX TEPMHHAX, KOTOpble B OOJbIICH
WIM MEHBIICH CTENCHU SIBIIIOTCS PACIUIBIBYATHIMH, W TOJKOBAaHHE W TPUMEHEHUE KOTOPBIX
sSBIsItOTCs Bompocamu mipakTuku (cMm. Kokkinakis, cited above, mynkr 40, and Cantoni, cited
above, myHkt 31). TeM He MeHee, YETKO CPOPMYJIMPOBAHHOE IMPABOBOE MOJOKEHHE MOXKET
CYIIIECTBOBATh B JIFOOOH MPaBOBOW CHUCTEME, B TOM YHWCJIE B YTOJOBHOM IpaBe, U BHICTYIATh B
KayecTBE HEOTHEMJIEMOTO 3JIEMEHTa CyIeOHBIX TOJIKOBAHWH. B pa3bsCHEHHWH HEOIHO3HAYHBIX
MYHKTOB WM aJaNTallid K MEHSIOMNUMCS OOCTOSITeIhCTBaM Bcerja OyneT HeoOXxoammocTh. U
OISATh XOTS ONPEACICHHOCTh KpaliHe HeoO0XOJMMa, OHAa MOXKET MPHBECTH K YPE3MEPHOM
KECTKOCTH, a 3aKOH JOJDKEH YMETh IIaraTh B HOTY C MEHSIOIIUMUCS OOCTOSTENhCTBAMH (CM.
Kafkaris, cited above, myHkT 141).

93. IlpemocraBieHHass cy/JaM pOJIb 3AKIIOYACTCS TaKXKE B PACCESTHHM MMEHHO TaKUX
COMHEHHMI B TOJIKOBaHWH. [Iporpeccupyromiee pa3BUTHE YrOJOBHOTO 3aKOHOJATEIhCTBA
MOCPEIICTBOM CTAHOBJICHUS CYJICOHOM MPAKTUKH SBIISIETCS XOPOIIO BHEAPCHHON M HEOOXOAUMOM
4acThl0 MpaBoBOM Tpaauuuu B ctpaHax KowBenmmm (cMm. Kruslin v. France, 24 April 1990,
nyHKT 29, Series A no. 176-A). Cratbs 7 KoHBeHIIUM HE MOXET OBITH UCTOJIKOBAHA B KAaU€CTBE
3alpera Ha TOCTYNEHYaTOe Pa3bsSCHEHHE IMPABHJ YTOJOBHOW OTBETCTBEHHOCTH IO TOMY HWIIH
WHOMY JIelly, 0OCOOCHHO KOT/Ia JajbHEUIIIee pa3BUTHE CO3BYYHO CYTH MPECTYIUICHHUS U Pa3yMHO
npenckazyemo (cMm. S.W. v. the United Kingdom, cited above, mynkr 36; C.R. v. the United
Kingdom, cited above, mynkr 34; Streletz, Kessler and Krenz [v. Germany [GC], nos. 34044/96
and 2 others, mynkt 50[, ECHR 2001-II]; K.-H.W. v. Germany [GC], no. 37201/97, myHnkt 85,
22 March 2001; Korbely v. 14 Hungary [GC], no. 9174/02, mynkt 71, ECHR 2008; and
Kononov v. Latvia [GC], no. 36376/04, myakT 185, ECHR 2010). OTcyTCTBHE AOCTYIMHOTO H
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pa3yMHO TpeICKa3yeMoro CyaeOHOTO TOJKOBAHUS MOXKET NPHUBECTH K HAPYIICHUIO Jaxe
YCTaHOBIIEHHOTO CTaTheil 7 TmpaBa OOBUHIEMOTO (OTHOCHTENBHO 3JEMEHTOB COCTaBa
npectyruieHus cM. Pessino v. France, no. 40403/02, mynkter 35-36, 10 October 2006, and
Dragotoniu and Militaru-Pidhorni v. Romania, nos. 77193/01 and 77196/01, nynkter 43-44, 24
May 2007; as regards the penalty, see Alimucaj v. Albania, no. 20134/05, nyuktsr 154-62, 7
February 2012)”.

(..r)

“80. Cyn mepeytBepxaaeT, uTo cTaths 7 KoOHBEHIIMM O0€30TOBOPOYHO 3alperiact
MPUMEHEeHHEe O0PaTHOI CUJIBI YTOJIOBHOTO 3aKOHA BO Bpell OOBHHSAEMOMY (CM. yYKa3aHHBIN B 60-
OM IyHKTE OOILIMI MPUHIIMII, KACAIOIIUIACA OCHOBHBIX MpHHUMIOB 10 aeny [lens Puo Ilpana).
[Mpunmun  3ampera oOpaTHOW CHJIBI  YTOJOBHOTO 3aKOHA pAcCHpOCTpaHseTcs Kak Ha
yCTaHABJIMBAIOIINE TIPaBOHApYIICHUE ToJIokeHus (cM. Vasiliauskas, yka3aHHbIC BBIIIE TyHKTHI
165-66), Tak 1 Ha Mepsl Hakazanus (cM. M. v. Germany, no. 19359/04, nynkter 123 u 135-137,
ECHR 2009).

(...)

83. B xoame nactosimiero mnponecca Konctutyuuonusli Cyn mpocuT Cya BbIpa3UTh
MHEHHUE KacaTeJIbHO MPUMEHEHUs MIPUHIINIIA 3arpeTa 00paTHOM cHibl. ... Cyll CYUTaeT JOBOJIBHO
MHTEPECHBIM CBOE MpeEIe/IECHTHOE MpaBo, Kacarolieecs nepekpaarndukanui 0OBUHEHHUS COTIIACHO
M3MEHEHHOH pefakuuu YTOJIOBHOTO KOJEKCa, BCTYIHBILEIO B CHIY IIOCIE COBEPLICHHS
SBIISTIOIIETOCS TIPEAMETOM paccMOTpeHus AestHus. B Takux curyanusx CyJ B MEpBYIO ouepensb
MBITAETCS OMPENEIUTD, MPOJOJKACTCS JIM MPABOHAPYIICHHWE, YUYUTHIBAS MOMEHT COBEPIICHHUS
MIPaBOHAPYIIECHUS K MOMEHT OCY>KICHUSI.

(...)

85. B Takux curyaumsax CyJn, Mo CyIIeCTBY, paccMaTpuBai, ObUIM JHM ITH JESHUS
HaKa3yeMbIMH I10 JIEUCTBYIOIIMM Ha TOT MOMEHT IMOJIOKECHHSIM.

86. IlpeuenentHoe mpaBo Cyaa He MNpeaycCMaTpPUBAEeT HCYEPIIBIBAIOUIETO MEepeyHs
KPUTEPUEB [UIsl CpPaBHEHUS JCWUCTBYIOIIETO HA MOMEHT COBEPIICHHUS MPABOHAPYIICHUS H
M3MEHEHHOTO YTOJIOBHOTO 3aKOHA. TeM He MeHee, MOXHO ClienaTh BbIBOM, 4T0 Cy/ yUUTHIBAET
0ocoOble 00CTOATENHCTBA JEJIa, a HWMEHHO KOHKpETHBbIe (DaKThl JeJla, YCTAaHOBJICHHBIC
BHYTPUTOCYAPCTBEHHBIMU CYJaMH, KOT/a TOCJEJAHHUE OILIEHWBAIH, OBLIM JH COBEPIICHHBIC

ACAHHA HAKA3yCMbI 110 IIGfICTByIOH.[PIM Ha MOMCHT UX COBCPHICHUSA IMOJIOKCHUSAM. bonee TOTrO, B
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COOTBETCTBUM C OOIMMHM MPUHLIUIAMU CBOEro MpPELEJSHTHOrO IpaBa OTHOCUTEIBHO
NPEJCKa3yeMOCTH JEHCTBYIOIIETO0 HAa MOMEHT COBEpIIEHHUs NpaBoHapyuieHus 3akoHa Cyx
YUUTBIBAJ IPELEJECHTHOE MPABO BHYTPUTOCYAAPCTBEHHOIO Cy/1a, €CJIM OHO UMEINIOCh, PA3bSICHSIS
ynoTpeOJeHHbIe B JCHCTByIOMEM B TO Bpems 3akoHe mnonarus (cm. G. v France,
BhIIIIEyKa3aHHbIE MyHKTHI 25-26, u Berardi and Mularoni, Beilieyka3zanHbie MyHKTHI 46-56).

87. B ormmume ot storo, Cyn He obecrokoeH oduimansHONW Kiaccudukanueil u
Ha3BaHMEM IPECTYIUICHUN B yTOJIOBHOM 3aKOHOJATENbCTBE (...)" .

B pesynbrare EBpomneilickuii cya mo MpaBaM 4eIOBEKa, B YUCJIE MPOYEro, MPUIIEN K
3aKIIIOYEHUIO, UTO:

1. “(...) Ucmonp3oBaHHEe TEXHWKU “‘OJAHKCTHOW CCBUIKM WM ‘‘3aKOHOJATEIbCTBA II0
CCBUIKE” Ul KpUMMHAJIU3aLMU JeHCTBUS Wi Oe3neiCTBUS caMo MO cede He MPOTHUBOPEUUT
TpeboBanusiM cratbu 7 KouBeHmuu. Cchuraromieecsi MOJIOKEHHE W TIOJIOKEHHE, Ha KOTOpPOE
CCBUIAIOTCS, ~ PAaCCMOTPEHHbIE B  COBOKYIIHOCTH,  JOJDKHBI ~ OBIIM  NPENOCTaBIAThH
3aWHTEPECOBAHHOMY JIUIY BO3MOKHOCTB MPEIBUAETH C TOMOILBIO IOPUANYECKON KOHCYIbTAIIIH
IIpU HEOOXOJIMMOCTH, KaKOe€ TMOBEJICHUE MOBJIEYET JJIS JILA YTOJOBHYIO OTBETCTBEHHOCTh. DTO
TpeOOBaHUE NMPUMEHSAETCS TAaKXKe K CUTyallsM, KOTJa HOpMa, Ha KOTOPYIO JIE€JAeTCsl CChLIKA,
uMeeT OONBIIYI0 IOPUIMYECKYI0 CUIY MM OOJIBIIYIO CTENEHb a0CTPaKTHOCTH, Ye€M HCXOJHAs
HOpMa.

2. Haubonee 3¢ ¢dexkTuBHBIN crocod odecneunTh SCHOCTh M MPEACKa3yeMOCTh - CAeNaTh
CCBUJIKY TOYHOW, a B CCHUIAIOLIYIOCS HOPMY BKJIIOUMTH OIPEAEICHHE COCTaBa IMPECTYIUICHHUS.
bonee Toro, monoxeHus, Ha KOTOPbIE CCBHUIAMCh, HE MOIVIM PACLIMPATH IPEIEIIb
KPUMMHAIM3ALMN JCSHUS [0 CPABHEHUIO C UCXOJIHOW HOpMOH. B mo0OoM ciydae UMEHHO Cy[,

HpI/IMeHSIIOH.H/Iﬁ COACpKAICEC CCBUIKY IIOJTOXKCHUE W IIOJOXKCHHUEC, Ha KOTOPOC CChUIAIUCD,

JIOJKEH OLICHUTB, Obljla JIM YTOJIOBHAsI OTBETCTBEHHOCTD MIPEBUANMA B OOCTOSTEILCTBAX JIEIa.
3. UtoObl ycTaHOBUTH B LeNAX cTaTbu 7 KoHBeHIMHU, ObUT JIM 3aKOH, BCTYNUBIIUN B CHITY
IIOCJIE COBEPIICHMSI MPEANOIAracMoro MpecTyIuleHus, 0ojee UM MEeHee ONaronpusiTHbIM IS
OOBUHSEMOI0, 4Y€M 3aKOH, JACWCTBOBABIIMI HAa MOMEHT COBEPLICHMS IPEANoJaraéMoro
NPECTYIUICHUs], CIIEeAYyeT MPHUHATh BO BHUMAaHHE KOHKPETHbIE OOCTOATENbCTBA Jeia (IPUHIMII
KOHKpeTu3anuu). Eciau mo3gHee NPUHATHIM 3aKOH SBJsUICS Ooyiee CTPOTMM, YE€M 3aKOH,
JEHCTBOBABIIMKM HAa MOMEHT COBEPIICHMs MPEAIOIaracMoro IpecTyIUICHHUs, OH HE JOJDKEH

MPUMEHSATHCS .
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4. KoncyabTaTHBHOE 3aKi104eHue EBponeiickoil komuccnu “3a 1eMOKpaTHIO Yepes
npaso” (Benenuanckasi KOMuccHs)>

Konctutynuonnsiii Cyn csoumu IlpouenypueiMu pemieHusimu ot 18 urons 2019 ronma
ITPKC-1081 u IIPKC-1082 na ocHOBaHMHM YcTaBa BeHenMaHCKOH KOMHCCHUH C IIEIBIO
MOJTyYEHHUsI KOHCYJIbTATUBHOTO 3aKITIOYEHHS 00paTuics B BeHelnaHCKyt0 KOMUCCHIO, BEIJIBUHYB
cienytomue Bonpocel: 1. Comepxar Ju IpelyCMOTPEHHBIE B YTOJIOBHBIX 3aKOHAaX I'OCYJ1apCTB-
4yJeHOB BeHennaHCKOW KOMHCCUU MPECTYIUIEHUS “NPOTUB KOHCTUTYIIMOHHOTO CTPOS CCBHUIKH
HAa KOHCTUTYIMH WU HMX KOHKpeTHble cTarbu? 2. Kak B OTHOCHMBIX MpPaBOBBIX aKTax
rocyJapcTB-ujieHOB BeHelMaHCKON KOMHUCCHMH, B UYaCTHOCTH B YIOJIOBHBIX 3aKOHaX,
OTHCHIBAIOTCS. TEPMUHBI “‘KOHCTUTYLIMOHHBIA CTPOH”, “‘CBEpEHHE KOHCTHUTYLIMOHHOIO CTPOS’,
“mpUCBOCHUE BJIACTH W HMMEIOTCS JM CyAcOHBIE TOJIKOBaHMS ASTUX TepMUHOB? 3. KakoBw
eBpOIEeHCKUe CTaHIapThl TPEOOBAaHUS OMPEACIEHHOCTH, MPEAbSIBISIEMOr0 yCTaHABIMBAIOIIEMY
npectymieHue 3akony? 4. IlpenycMOTpeHO 1M 3aKOHOJATEIbCTBAMHM TOCYAApCTB-YJICHOB
BenennaHckoil KOMHCCHH MPECTYIUIEHHE, CXOIHOE 110 CBOEMY COJEPKAaHUIO C MPECTYIJICHUEM,
npeaycMmoTpeHHbIM ctatbel 300.1 YronoBHoro konekca Pecyonuku Apmenus? 5. Eciu ga, To
KaKOM OTIBIT C TOUKH 3PEHUS IIPABOBOW OMPEEIIEHHOCTH SBIISETCS HAMITYUIITUM?

Ha ocHoBaHuM yka3aHHOro B CBOEM MpPUHATOM Ha 123-eM IUIEHApHOM 3aceaHuH
3akmouennn otHocutedbHO ctath 300.1 Komekca (Benenus, 18 uions 2020 roma, CDL-AD
(2020) 005) Benenuanckasi KOMHCCHS, B YACTHOCTH, OTMETHJIA!

“9. Konnenuusi KOHCTUTYLUHMOHHOTO CTpOSi B TOCyAapcTBax-wieHax BeHenuanckou
KOMHUCCHUH TMOYTH BCETJa KacaeTcs MHCTUTYIIMOHATBHONW CTOPOHBI MX KOHCTUTYIMH. B TO BpeMms
KaK OJIHM CTPaHbl YMOTPEOISIOT TEPMHH KOHCTUTYIMOHHBIA CTPOW, JOPYrHe MPEANOYUTAIOT
TEPMHUHBI KOHCTUTYIIMOHHAs CHUCTEMa WM JeMOKpaTus. Yacto oHa mpearnojaraeT MPUHIIUIT
pasneneHus BiacTed, a Oojiee KOHKPETHO — JIEHWCTBHSI, HAMPABJICHHBIE MPOTUB HOPMAaJIbHOM
NeSTeIbHOCTH KOHCTUTYLIMOHHBIX OPTaHOB.

(...)

19. Otu omnmcaHus mpeAnosaralT, YTO B COOTBETCTBYIOLIUX TIOCYyJapCTBax-ujeHax
KOHCTUTYLMOHHBI CTpOM KacaeTcsi pa3HbIX KOHCTUTYIIMOHHBIX MPHUHIMIOB (TakuX Kak

CYBCPCHUTCT, TCPpUTOpHUATIbHAA OCI0CTHOCTS, I[CMOKpaTI/I‘IeCKI/Iﬁ CTpOﬁ, MpaBOBOC

2 https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2020)005-e
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roCyJJapcTBO, BEPXOBEHCTBO INpaBa, IOpUANYECKH (popmanns3m, OalaHC CHUIT), a TAKXKE BKIIOYAET
MHCTUTYTHI, YCTaHOBJCHHBIE COOTBETCTBYIOIIMMH KOHCTUTYLHMSMH, W HX HaJuIexaliee
(YHKIMOHHPOBaHUE.

20. (...) OTu mpecTynHbIE NEHCTBHS BKJIIOYAIOT CBEPKEHUE BBICIIUX TOCYIapCTBEHHBIX
MHCTUTYTOB (B TOM 4YHCIIE HE OIrPaHMYMBAsIChb CBEP)KEHUEM IPABUTEIbCTBA), HM3MEHEHUE
MOJUTUYECKMX OCHOB, a TAaKXKe pa3JIMYHbIe TMPOSABICHHUS HAPYIICHUS TEPPUTOPUAIBHOM
L[E€JIOCTHOCTH.

()

33. (...) “IlpaBoBas oONpeAEICHHOCTb HMEET HECKOJbKO (YHKLUHUH; OHAa IOMOraer
obecrieunBaTh MHpP U TOPSJOK B OOIIECTBE M CIOCOOCTBYET MpaBOBOH 3(P(HEKTUBHOCTH,
MO3BOJISISL JIFOJIIM HUMETh JIOCTaTOYHOE 3HAHWE 3aKOHA ISl TPOSIBICHHSI COOTBETCTBYIOIIETO
noseeHus. OHa TakKe MPeJOCTaBIsET JUIy BO3MOKHOCTb OLIEHUTh, UMEII JIU MECTO NPOU3BOII
B XOJI€ OCYIIECTBJIEHHUS IOCyJIapCTBEHHOM BiacTh. OHa MOMOTaeT JIIOJSIM OpraHU30BaTh CBOIO
’KHU3Hb, TO3BOJISISI CTPOUTH JJOJTOCPOYHBIE IIAaHBI H (POPMUPOBATH 3aKOHHBIC OXKHUIAHUS .

34. (...) mpaBoBas OMPEIEICHHOCTh 3aBUCUT OT JOCTYIHOCTH 3aKOHOB (IOCTYIHOCTH
3aKOHOJIaTEILCTBA) M JOCTYITHOCTH CYACOHBIX PEIICHUH (IOCTYIMHOCTh CYIEOHBIX pEIICHU).
Tak xak cyJneOHble pelieHUs] MOT'YT yCTaHaBIMBaTh, pa3BUBATh M Pa3bsCHATH 3aKOH, AOCTYH K
9TUM DEIUICHUSM SBISETCS COCTAaBHOM 4YaCTbIO IIPABOBOM oOlpezesieHHOCTH. Ee orpanudenus
JIOMYCKAIOTCSl TOJBKO B CIydae HEOOXOAMMOCTHU 3aIIMTHI MpaB yenoBeka. [locmeacTBust 3akoHa
TaKXe JTOJDKHBI OBITh MPENCKa3yeMbIMH, YTO O3HAYaeT, YTO 3aKOH JIOJDKEH OBITh OMyOIMKOBAaH
70 CBOEr0 IMPUMEHEHHS U €ro IMOCIEACTBUS JOJKHBI OBITh NPEICKa3yeMbIMH, TO €CTh 3aKOH
JOJKEH OBITh CHOPMYJIMPOBAH C JOCTaTOYHOM TOYHOCTBIO, YTOOBI CYOBEKTHI IpaBa CMOIJIH
NPOSIBJIATH COOTBETCTBYIOIIEE NOBeJAeHHE. Tpedyemasi cTeneHb NMpelCKa3yeMOCTH 3aBUCHT OT
XapakTepa 3akoHa (OCOOEHHO Ba)kKHa JJIsi YTOJIOBHOTO 3aKOHOAATEIbCTBA), 32 YEM CJEAYET
BOIIPOC O TOM, CTaOMJIbHBI U NTOCJIEI0BATEIbHBI JIU 3aKOHBI ...

35. 3anper oOpaTHON CHIIBI YTOJIOBHOTO 3aKOHA U TpeOOBaHUE 3aKPEMJIeHUs B 3aKOHAX
JOCTaTOYHO YETKUX M TOYHBIX OINPENEICHUH MPECTYNHBIX JSSIHUNA UMEIOT pellaroliee 3HaueHue
IUIE WX TpUMEHEHHWs. B KOHTEKCTe HACTOSIIEro KOHCYJBTATHBHOTO 3aKJIIOYEHHUS B YaCTH
TpeOOBaHUS YETKOCTM U  TOYHOCTU  CIEAyeT OTMETUTb, 4YTO B 3TOM  AaCIHEKTe
HEKOHKPETH3UPOBaHHAsl KOHLENIMS KOHCTUTYLIMOHHOTO CTPOSl MOXKET cO37aBaTh MpPOOJIEeMBI.

Mexay TeM B OOJBIIMHCTBE T'OCYJApCTB-UICHOB KaXETCS €CTh OOIIMIl KOHCEHCYC, KOTOPBIH
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MOXKET KacaThCsl BOBMOKHOW KPUTHUKH HEYETKOW (POPMYITUPOBKH KOHCTHTYIMH U 3aKOHOB, IO
BOIIPOCY O TOM, 4YTO U3 ce0s TPEACTABISICT STOT MNPHHIMI (KOHCTHUTYIMOHHBINH CTpOA,
CBEpKEHUE KOHCTUTYIIMOHHOTO CTpOsi). AHanu3 TMOJy4YeHHBIX BeHermaHckol KoMuccueu
MaTEpHUaJIOB OTHOCUTEIHHO OOIIEH MPaKTUKH OCTaBICHHUS XapaKTEPUCTUKH KOHCTUTYLIMOHHOTO
CTpOsl HEOMpPEIEICHHON HE MO3BOJISIET CAENATh BBIBOJ, YTO OTCYTCTBHE OMNPEICICHUS ITOTO
MOHATHUS BEACT K HapyUICHUIO MPUHIIMIA MPaBOBOM ompeneneHHOCTH. Ecin HEBO3MOXHO AaTh
obmiee ompeleicHHe TOHITHS KOHCTUTYIIMOHHBIA CTpPOH BO BCEX TEX CiydasX, Korjaa
MPUMEHSIETCS YTOJOBHBIM 3aKOH, TO CJEAyeT COCIaTbCsl Ha KOHKPETHBIE KOHCTUTYLIMOHHBIE
MOJIOKEHUS WJIM YETKHE KOHCTUTYLHMOHHBIC MPHUHIIUIBI, KOTOpPHIE MPEIANOI0KUTEIBHO ObUIH
HapyIIEHBI.

36. Crathsg 300.1 YrojoBHOTO KOJEKCa OCTABIIICT MECTO JIJI TOJKOBAHUS B TOM acCIIeKTe,
YTO O3HayaeT “‘(akTHuUecKasi OTMEHa KaKON-JIMOO0 HOPMBI, TPETYCMOTPEHHOM CTaThIMH 1-5 WiIn
gacThto 1 ctatbul 6 KOHCTHUTYIMU”, 4TO 3aTpyAHSET BBISBICHHE aHAJIOTHYHBIX MOJIOKEHUN B
3aKOHOJIaTE€NLCTBE JPYTUX TOCYIapCTB-wieHOB. [loMHMO 3TOro, mpeaycMOTPEHHOE STHUMH
MOJIOKEHUSMU TIPaBOBOE ormpeaenaeHue (“4To MpOSBISETCS B IPEKpallleHuu JeHCTBUS B
MPaBOBOM CcHUCTEME”) HE KOHKPETH3UPYET CHUTyaIluio, 4YTO, TeM HE MEHEE, MOXET OBITh
oOycnoBieH mnepeBoAoM. [lnst sicHocTu Bompoc O “‘aKTUYECKOM OTMEHE” OTCYTCTBYET B
MPUBOAUMBIX HUKE KOMMEHTAPUSIX.

(...)

44. JTocTaTOYHO MHUPOKO CHOPMYITUPOBAHHBIC MPECTYIUICHHS TOCYAAPCTBEHHOW U3MEHBI,
MsATEXa WIH BOCCTaHUS OOBIYHO TPEOYIOT JIEMEHTa HACUJIUS, CUJIBI UM YTPO3bl B COUETAHUU C
YMBICJIOM (WM peajbHOW MOMBITKON) HAMpaBUTh YKa3aHHOE HACWJIBCTBEHHOE WM CHIIOBOE
NENUCTBUE MPOTUB KOHCTUTYLIMOHHOTO CTPOS WJIM 3aIIUIIAEMbIX MOCPEICTBOM HETO MHTEPECOB.
[TonoxxeHus, B KOTOPBIX HE YKa3bIBACTCS HAIPABJICHHOE MPOTUB KOHCTUTYIIMOHHOTO CTPOSI
HaCUJIME W/WIM TMOJO0OHBIA yMBICE, OOBIYHO MPEIyCMAaTPUBAIOT O0jiee KOHKPETHBIC JEHCTBHS
(Hampumep, pacmpoCTpaHEHHWE TMEYaTHBIX MaTepHaloB WM HUCHOJIb30BAaHHUE CHMBOJIOB
HEKOHCTUTYLIMOHHOM MapTUM WM acCOLMalMU), KOTOpble IO CBOEM CYTH CUUTAIOTCS
AQHTUKOHCTUTYITMOHHBIMH.

(...)

49. B otBer Ha mATh BompocoB KacatenbHO cTaThu 300.1 YromoBHoro konekca PA,

yCTaHaBJII/IBaIOH_Ief/'I HaKa3aHHUC 3a CBCPIKCHUC KOHCTUTYHHOHHOTO CTpOs, ITOCTAaBJICHHBIX
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Koncturynuonneim Cynom PA nepen BenenmaHckol KoMHcCHER AJi MOTYyYEHUs] HACTOSILETO
KOHCYJIBTaTUBHOTO 3aKJIIOUeHMs, BeHelnmaHckas KOMHCCHS OTMETWJIAa, 4YTO MaTepualsbl,
MOJTyYEHHBIE OT OOJIBIIMHCTBA €€ TOCYJaPCTB-WICHOB, 3HAUUTEILHO Pa3IUYarOTCs MO MOAHSATHIM
BoIpocaM H JeTaisiM. [1o3TomMy BBIBOJIBI, MIPEACTABICHHBIC B HACTOSIIEM KOHCYJBTaTUBHOM
3aKJIFOUEHUH, SIBISIFOTCS JIUIIb MPEABAPUTEIHHBIMU.

50. KacareiabHO MPECTYIUIEHUA TPOTUB KOHCTUTYIIMOHHOTO CTPOSI TOCYJapCTBA-UJICHBI B
CBOMX HAIIMOHAJBHBIX KOHCTUTYIUSAX M 3aKOHOJATENCTBAX MPOSBISIIOT PA3JIMYHbBIE TOIXOJIbI.
Ecam B rocymapcTBax-ujieHax CyHIECTBYIOT TaKu€ MPECTYIUICHHS, U KOHCTUTYIUS COJEPIKHUT
COOTBETCTBYIOIYIO CCBIJIKY, OHH YacTO IMPEAyCMaTpUBAIOT HACUIHCTBEHHOE M HE3aKOHHOE
M3MEHEHUE KOHCTUTYLHUU KaK 3JIEMEHT 3TOr0 MPECTYIUICHUS M CChUIAIOTCS Ha KOHCTUTYLIMIO B
uenoMm. Jlpyrue rocymapcTBa-wi€HBl TPSMO  CCBUIAIOTCS Ha  OO0S3aHHOCTh  yBaXkaTh
KOHCTUTYIIMOHHBIA CTPOHM, OJIHAKO HE AAIOT €ro ompenaesieHus. TeM He MeHee, MOXO0XKE HET
HUKAKHX 3aKOHOJIATEIbHBIX MOJIOKEHUH, COACPKAIIUX MPSMYIO CCBUIKY Ha KOHKPETHBIE CTaThU
Koncturynuu. OpHako OONBIIMHCTBO (€CM HE BCE, MOTOMY YTO YMOTPEOIseMble TEPMUHBI
MOTYT OTJINYAThCSI) TIOJIOKEHUH YTOJOBHBIX KOJEKCOB/3aKOHOMATEIHCTB KOCBEHHO CCHUIAIOTCS
Ha KOHCTUTYIIMIO, YKa3blBasi TaKWe€ KOHCTUTYIIMOHHBIE TIPHHIMIBI, KAaK CyBEpPEHUTET,
TeppUTOpHUATbHAS 1IETOCTHOCTD, IEMOKPATHS U BBIOOPHI WIIH ONpEeNieHHbIE KOHCTUTYIIHOHHBIE
MHCTUTYTHI, HarpuMmep napiaMmeHt. CienoBaTelbHO, KaXKETCs, YTO KacaTeIbHO MPECTYIUICHUM
“IPOTUB KOHCTUTYIIMOHHOTO CTPOS” HET KaKOW-JTMOO MPSIMON CCHUIKM Ha KOHCTUTYIIUH, OJTHAKO
MOXHO CJIeJIaTh BBIBOJI, YTO Ha HUX €CTh KOCBEHHBIE WM MPE/IOJIaraeMbI€ CCHLITKH.

51. TepmMuHBl KOHCTUTYUHMOHHBIM CTpOH, CBEPKEHUE KOHCTUTYLIMOHHOTO CTpOS,
MIPUCBOCHUE BIACTH KaK TaKOBBIE KAXKETCsI HE YCTAHOBJICHBI B 3aKOHO/IaTEIbCTBAX OOJBIITMHCTBA
rocyJapcTB-ujieHOB. MHOrue rocyaapcrBa-ujieHbl, HO HE BCE, PAaCCMaTPUBAIOT MPECTYIUICHUE,
CBSI3aHHOE CO CBEPIKEHHEM KOHCTUTYIIMOHHOTO CTPOS, B KAUECTBE TOCYAaPCTBEHHOM U3MEHBI, TO
€CTh TPECTYIHBIH yMBbICE OOMaHHBIM, HACUJILCTBEHHBIM WM HE3aKOHHBIM TYTEM H3MEHHUTH
Konctutynuio mim GpakTH4ecKyro MOMBITKY CAENaTh 3TO, YTO HE Bceraa TpedyeT GpakTHIecKoro
CBEPKEHUSI KOHCTUTYIIUOHHOTO CTPOSI.

52.  Ectp HemocTaTOK B  MPEUEASHTHOM  TIPaBE€  OTHOCUTEIBHO  TOHATUN
KOHCTUTYITMOHHOTO CTPOS, CBEPKCHHS KOHCTUTYIIMOHHOTO CTPOS M TPUCBOCHHUS BIIACTH, UTO
CBUCTENHCTBYET O TOM, YTO B OCHOBHOM DETYIHPYIOIIME STU MOHATHS 3aKOHOAATEIbHBIC

MOJIOKCHHA 40 CUX MOP HC MPUMCHSAINCH. 9TO B CBOIO o4yepeab CBUACTCIILCTBYCT O TOM, UTO HC
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UMeeTCs HaWlydllas MpaKTHKAa KacaTedbHO (AKTHUUECKUX OOCTOSTENbCTB, NPU KOTOPBIX
OOBMHEHHUS B aHAJIOTHYHBIX MPECTYIUICHUAX, OCOOCHHO OOBUHEHUS B TOCYJApCTBEHHOHN M3MEHE,
paccmaTpuBaignch Obl B rocyjaapcTBax-wieHax. Uro Kkacaercs 3ampera OOpaTHOM CHIIBI
YTOJIOBHOTO 3aKOHa M TpeOOBaHMA O MPEIyCMOTPEHMHM YETKUX M TOYHBIX OIpeeleHui
YTOJIOBHBIX MPECTYIJIEHUM B 3aKOHOJATENbCTBE, TO KPUTHKA OTHOCUTEJIBHO HEUYETKOCTH
MOHATUI KOHCTUTYIIMOHHOTO CTpPOSl M CBEP)KEHUS KOHCTUTYLMOHHOTO CTpPOSI MOXET OBITH
CMAr4eHa OCO3HAHMEM TOIO, 4YTO CpPEeAM TOCYJapCTB-WICHOB BeHEIMaHCKOH KOMHUCCHH
CYLIECTBYET KOHBEPreHIUs (OJUHAKOBBIM IMOAX0/) - OCTABIIATh 3TH MOHATHS HEONPEAEICHHBIMU
U He 4yeTko c(hopMyaupoBaHHbIMU. [l03TOMY Henb3sl cienarh BBIBOA O TOM, YTO SBISETCS
HauJIydlleld MPaKTUKOW C TOYKU 3PEHMs IIPABOBOM ONPEACIICHHOCTU. TeM He MEHee, yUUThIBas
ATOT MPUHLMII U MPUHIUI COPA3MEPHOCTH, PEJCTABISAETCA pa3yMHbIM 0)KMJIaTh, YTO YEM LLIUPE
c(OpMYIMPOBAHO 3aKOHOJATENBHOE IIOJ0XKEHUE, TeM OOJIblle BHUMAHUSA CIEAYyeT YAEIATbh
JMYHBIM CBOOO/IaM M OCHOBHBIM IpaBaM OOBUHsEMOro. Takoe MON0XKEeHUe CleAyeT TOJIKOBaTh
y3k0 ¢ yderoMm mpuHnmma dubio pro reo (0OBHHSIEMBIH HE MOXET OBITH OCYXKIEH, €CIU IO-

MIPEKHEMY CYIIECTBYIOT COMHEHHUS B €M0 BUHOBHOCTH)” .

5. O0cTosiTeNbCTBA, MOAJIEKALINE YCTAHOBJICHHIO B PAMKAX JeJia

Jlia onpenenenust Bonpoca coorBerctBus cratbu 300.1 Konmekca Konctutyumm B pamkax
Hacrosmero naena Koncrutyuumonusld Cyn cuuTaeT HEOOXOOUMBIM BBISICHHTH, B YaCTHOCTH,
BOIIPOC, COOTBETCTBYET JIM OCMapuBaeMasi CTaTbsl KOHCTHUTYLMOHHBIM  IpPHHIIMIIAM
OIIPEJICJIEHHOCTH U COPa3MEPHOCTH, W, B CBA3M C THM, TapaHTUPOBAHbI JH OCHOBHBIC IIPaBa,

3aKperuieHHbIe B cTaThsiX 72 u 73 KoHcTuTyUHH.

6. lIpaBoBbie no3uunu Koncruryunonnoro Cyna

6.1. CornacHo cratbe 72 KOHCTUTYIIMH “HUKTO HE MOXET OBITh OCYXKJICH 3a TaKOE JECHCTBUE
win Oe3elcTBUE, KOTOPOE B MOMEHT COBEPIICHHS HE SBISIIOCH MpecTymiaeHueMm. He moxer
OBITh Ha3HAUEHO OOJiee CTPOroe Haka3zaHUE, YeM TO, KOTOpOE MOJIeKAI0 MPUMEHEHHUIO B
MOMEHT COBEPIICHHS MPECTYIUICHUS...” .

CornacHo cratbe 73 KoHctuTynuu “l. 3aKkOHBI M WHBIC MPABOBBIE AKThI, YXYIAUIAOIINE

IMpaBOBOC IIOJIOKCHUC JIHUIIA, O6p3THOI>i CHJIBI HE UMECIOT. 2. 3aKOHEI M HHBIE IIpaBOBLIC AKTHI,
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yJIy4IIaloLIie MpaBoBOE MOJOXKEHHUE JIUIA, UMEIOT OOpaTHYIO CHITY, €CIHM 3TO MPEAyCMOTPEHO
STUMU aKTamu’’.

CornacHo uwactu 1 crtarbu 7 EBpomelckoll KOHBEHLIIMHM O 3allUTE IpaB YelOBEKa U
OCHOBHBIX CB000J (manee - KoHBeHIUA) “HUKTO HE MOXET OBITh OCYXJICH 3a COBEpIICHUE
KaKoro-iuoo AesHus win 3a 0e3eiicTBrue, KOTOpoe COTIacHoO 1eHCTBOBABLIEMY B MOMEHT €T0
COBEpILECHHSI HALMOHAIBHOMY WM MEXIYHApOAHOMY IIpaBy HE SBISUIOCH YTOJOBHBIM
npectymieHneM. He MokeT Takke HajlaraThCsl HakazaHue 0osee TSHKKOe, HEXKENN TO, KOTOpoe
MOJUIEXkKAJI0 NPUMEHEHUI0 B MOMEHT COBEpPUIEHHs YroJOBHOTO mpecTyruieHus . [Ipuuem
BaXHOCTb 3aKpEIUIEHHON B cTaThe 7 KOHBEHIMU rapaHTUU MOAYEPKHUBAETCS TAKXKE TEM, UTO
Jla’ke B CIIy4ae BOMHBI MIIM MIPU WHBIX YPE3BBIYANHBIX 00CTOATENbCTBAX, YTPOKAIOIINX KUZHU
HaIlU¥, OTCTYIUIEHHE OT YKa3aHHOI'O IIpaBUJIa HENOMYCTUMO (4acTh 2 cratbu 15 KonBeHum).

VYkazaHHOe MpaBUJIO HANLIO OTpakeHue Takxke B Kojekce, B 4aCTHOCTU B cTaTbe 12,
COI'JIACHO KOTOPOIA:

“l. IlpecTymHOCTP M HAKa3yeMOCTb JCSHHUS OIPEIENISIOTCS YTOJIOBHBIM 3aKOHOM,
JEHCTBYIOIIUM BO BPEMS €r0 COBEPLICHMUSL.

2. BpemeHeM coBeplIeHHs NMPECTYIUICHUSI CUUTAETCS BPEMsI OCYILIECTBICHHUS OOIECTBEHHO
OIacHOTro AeUcTBUs (6€31eHCTBYS), HE3aBUCUMO OT MOMEHTA HACTYIUIEHUS TOCIIEACTBUN .

Cornacno cratee 13 Koxekca “(...) 2. 3aKOH, yCTaHaBIMBAIOUIMI MPECTYNHOCTh JESHUA,
YCUJIMBAIOIINI HaKa3aHUE WM MHBIM 00pa30M yXYIIIAIOUINHA MTOJI0KEHHUE JINIA, COBEPIIHMBIIETO
MIpeCTyIUIEHHE, OOPATHOM CUJIBI HE UMEET .

[IpaBusio “HeT MpecTyIUIeHWs U HaKa3aHWs, €CIM OHO HE YCTaHOBJEHO 3akoHOM (nullum
crimen, nulla poena sine lege)” sBiseTCs MONYyYHUBIIMM BceoOllee NMpU3HAHHME MPUHIUIIOM U
MEXIYHapOAHOIO, U BHYTPUIOCYJAapCTBEHHOI'O IIpaBa U paccMaTpUBAETCs Kak OAUH U3
CTEPHEBBIX 3JIEMEHTOB BEPXOBEHCTBA IIPaBa.

OOmiee mnpaBUIO JAEHCTBUS IPABOBBIX AKTOB BO BPEMEHH, KOTOPBIM OTKJIOHSETCS
BO3MOYKHOCTh OOpaTHOTO JAEWCTBUS MPABOBBIX aKTOB, MpECieAyeT MPaBOMEpPHBIE LEIH, OHO
MOJKET TapaHTHPOBaTh IpPaBa 4YeEJIOBEKa, 00ECNeunTh MPHUHLUIBI MIPABOBOM ONpeIeIeHHOCTH,
IIpaBOBOM 0€30MaCHOCTH, CTAOUILHOCTh OOLIECTBEHHBIX OTHOLIEHHUH U T.J.

AHanornynyroo mnpaBoBylo mno3unuio KoHcTuTynumoHHbd Cya BbIpa3wil TakkKe B CBOEM
[TocranoBiaennn ot 29 HosOps 2011 roma IIKC-1000, B dYacTHOCTH, 3aKpemuB, 4YTO

“COIOCTAaBUTEIBLHLIN aHaln3 Yacted 3-6 cratbu 22, a Takke dacTed 3 u 4 cratbu 42
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Koncturynun PA cBugerenscTtByeT O TOM, 4TO perinameHtupoBaHue Koncrurynumein PA
NEUCTBUSL TPABOBBIX AKTOB BO BPEMEHU OCHOBBIBAETCS HA TOM JIOTHMKE, UYTO OTKJIOHEHHE
JecTBUST OOpaTHOW CHJIBI TIPABOBBIX AKTOB SIBJISCTCS OOLIMM MNPABHJIOM, a BO3MOXHOCTb
JEUCTBUS ITUX aKTOB C OOPATHOW CHJIOW — MCKJIKYeHHeM M3 0011ero nmpaBuja. DTOT MOAXO
clenyer W3 COOOpaXeHHWM TMPaBOBOM  ONPEAENECHHOCTH, JIETUTUMHBIX OXUIAHUA  OT
3aKOHOJIaTENbCTBA, FTaPaHTUPOBAHMS IIPAB YEJIOBEKA, MPEAYNPEXKIACHUS TIPOU3BOJIa CO CTOPOHBI
MIPaBONIPUMEHUTEIBHBIX OPTaHOB” .

[IpuueM, uckitoueHUs B CBOIO ouepeab pasnuyHbl: (1) xorma yupeautens Konctutyuuu
HCKJII0YAET BO3MOXKHOCTH IPOSIBJIEHHS] 3aKOHOJATeJeM KaKoro-iudo0 YCMOTpPEHHs,
yYCTaHABIMBAsA HpsAMoe mpeOogaHue OOpPATHOM CHIIBI (3aKOH, OTMEHSIOIIUI HaKa3yeMOCTh
JesTHUST WIKM CMATYaIoIUMi Haka3aHue, uMeeT oOpatHyto cuiy (craths 72 Konctutyuun), u (2)
KOTJla NONHOMOYUe NPUOaHus oOpamHol Culbl TPABOBOMY aKTy, YJIydlIalolleMy I[paBOBOE
MOJIOXKEHUE JTUIA, OCTNABNIAEeMCS HA YCMOMPEHUe KOMNeMeHmMHO20 (NPUHUMArowie20 Smom aKm,)
opeana (3aKOHBI M WHBIE MPABOBBIE AKTHI, YJIYYIIAIONIME MPABOBOE IMOJOKEHUE JUIA, UMEIOT
O00OpaTHYIO CHITY, €CITU ATO MPEAYCMOTPEHO 3TUMH aKTamu (dacth 2 ctatbtl 73 Koncturynun). B
3TUX ciyyaax Takxke Konctutynmonubsi Cyq moATBEpKAAET BhIpakeHHYIO0 B IlocTaHOBIEHMU
IIKC-1000 mpaBoByO MO3MLHIO O TOM, YTO Hpudanue oOpamuol Cuibl HPaA6OGOMY aKm,
00NYCMUMO 8 UCKIOUUMENbHBIX CIVYAAX, U peuleHue NPpUHUMarwe20 OaHHblll aKm op2aHd O
npuoanuy 0OpamHoll CUlbl IMOMY AKMY OOJIHCHO OCHOBbIBAMbCA HA 6CECMOPOHHEM aHAlu3e U
OYEHKe BO3MOMNCHBIX NPABOBLIX NOCIeOCmEUU N000OH020 peuteHuss O  obwecmea U
2ocyoapcmaa.

KoHcTuTyimonHo-npaBoBoe TpeOOBaHHE, COTJIACHO KOTOPOMY 3aKOH, YCTPaHSIOIIUN
HAKa3yeMOCTh [IeSHUS WJIM CMSATYAOMMKA HakazaHue, MMeeT OOpaTHYI CHIIy, MOTYYWI
oTpaxkeHue Takxke B crtarbe 13 Kopmekca: “l. 3akoH, yCTpaHSIOLMN NPEeCTYyNMHOCTh AESIHUS,
CMSTYaIOIUi HaKa3aHWE WJIM MUHBIM O00pa30oM YIIyYIIAIOUIUI MOJO0KEHUE JIUIA, COBEPIIMBILETO
MpecTyIUIeHHEe, UMeeT OOpaTHyI0 CHIy, TO €CTh PacIpOCTpaHSIETCs Ha JIHIl, COBEPIIHBIINX
COOTBETCTBYIOIIEE JI€IHHE JI0 BCTYIJIEHHUS TAaKOrO 3aKOHAa B CHJIy, B TOM YHKCII€ Ha JIMII,
OTOBIBAIOIINX HAKa3aHUE WU OTOBIBIIMX HAaKa3aHWE, HO MMEIOIIUX CyaUMOCTh . HacThio 3 TOM
K€ CTAaTbM PETYJIUPYIOTCS T€ Cllydau, KOrJa OJHUM M TEM K€ 3aKOHOM OTBETCTBEHHOCTb M
YaCTUYHO CMSITYaeTCsl, U YaCTHUHO ycUIuBaeTcs. [ mogqoOHbIX ciay4yaeB, HCXOAS U3 CYIIHOCTH

cratbu 72 KoHcTUTyluH, 3aKOHOAATENb YCTAaHOBWJI, YTO ‘‘3aKOH, YACTHUYHO CMSTYaroOIIMii
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OTBETCTBEHHOCTh W OJHOBPEMEHHO YAaCTUYHO YCHUJIUBAIOUINI OTBETCTBEHHOCTh, HMeEET
00paTHYIO CHITY TOJIBKO B TOM YacTH, KOTOPasi CMAT4aeT OTBETCTBEHHOCTH .

Koncturyunonssiii Cyn B cBoeM [locranoBnenun ot 14 ¢espans 2017 roma ITKC-1348
oOpamiasick K COJEpXaHUIO0 TIOJOXKECHHS ‘‘3aKOH, OTMEHSIONIMN HaKa3yeMOCTh IESHUS WIH
CMSTUAIONIUI Haka3zaHUE, HMEeT OOpaTHYI Cuy’ TpPeThero MpeUIOKEeHHUs CTaTbu 72
Koncturynuu, ozarnaBieHHoi “TIpyHIMI 3aKOHHOCTH MPU YCTAHOBJIEHUU MPECTYIUICHUH U
Ha3HAYCHUM HAKa3aHUI’, KOHCTATHPOBAJ:

“(...) BO-mepBbIX, yupeauTenb KOHCTUTYLMH UIsi 3aKOHOB, OTMEHSIOLIMX HaKa3yeMOCTh
JesTHUS. WM CMATYAIOIIMX HaKazaHue, MpeaycMaTpUBacT 0COObIH MOPSIA0K HX /AeiicTBHS BO
BPEMEHHM, TO €CTh TaKHE€ 3aKOHBI PACIPOCTPAHAIOTCS Ha COOTBETCTBYIOIIME OTHOILECHMUS,
BO3HHKIIUE J0 BCTYIUJICHUS B CUJTY 9THUX 3aKOHOB;

BO-BTOPBIX, B OTJINYUE OT APYIrHX 3aKOHOB, YJIYYIIAIOUIUX IOJOKEHUE JHIA, YIPETUTENIh
Konctutyuu oOpaTHyio CUily OTMEHSIOIIET0 HAKa3yeMOCTh JEsTHUS 3aKOHA He 00yC/JIaBIUBAaeT
00CTOSITETLCTBOM €€ MPeyCMOTPEeHNs ITUMH 3aKOHAMU;

B-TPEThUX, B paMKax I[PaBOBOTO PETYIUPOBAHMS, 3aKPEIJICHHOTO HEMOCPEICTBEHHO
NCHCTBYIOIMM  BBIIICYNIOMSHYTHIM KOHCTHTYLHOHHO-TIPABOBBIM TIOJIOKEHUEM, YUPEIUTEIb
Konctutynuu tpeboBaHre mpuMeHEeHus: 0OpaTHOM CHJIBl 3aKOHA, OTMEHSIOIIET0 HaKa3yeMOCTh
NesIHUS, PACIPOCTPAHSIET, B YMCIE MPOYMX, HAa BCEX TE€X  BOBJEUYEHHBIX B YIOJIOBHO-
MPOLIECCYaNbHBIE U YTOJIOBHO-UCTIOJHUTEIbHBIE MTPOLIECCHI JIMLI, HAKA3YEMOCTh JIEHHUSI KOTOPBIX
OTMEHEHA, U JEHCTBUE ITOTO KOHCTUTYIIHOHHO-TIPABOBOIO MPUHIMIIA HE 00YCIIOBIEHO TOW HIIN
WHOW YTOJOBHO-IIPOIECCYATbHOM WM YTOJOBHO-UCIOJHUTEIBHON CTAaME, YTO OTPaX)eHO
Taxke B yactu 1 crarbu 13 YronoBHoro kogekca PA, coriiacHoO KOTOpO 3aKOH, yCTPaHSIOIINI
MPECTYMHOCTh JIESHUS, CMATYAIOIINN HaKa3aHUE WM WHBIM 00pa30M YIyUIIAOIINAN MTOJIO0KCHHIE
JIUIA, COBEPIIMBIIETO MPECTYIUICHHE, UMEET 00paTHYIO CHITY, TO €CTh PaclpoCTPaHAETCs HA
JINL, COBEPIIMBIIMX COOTBETCTBYIOLIEe [esiHMe A0 BCTYIUIEHUS] TAKOI0 3aKOHA B CHIY, B
TOM 4HCJie HA JIUI, OTOBIBAIOIINX HAKa3aHWe WM OTOBIBIIMX HAKa3aHHe, HO MMEIOIIHNX
CYAMMOCTb;

B-UETBEPTHIX, HCXOAS W3  KOHCTHUTYLIMOHHO-TIPABOBBIX  TpeOOBaHWUW  TOro, 4TO
HEOTUY>KJaeMOe U He3bI0JIEeMOe JOCTOMHCTBO YENIOBEKa — HEOThEeMJIEeMasi OCHOBA €ro MpaB U
cB00OA, W W3 MPUHIMIA HEMOCPEACTBEHHOTO [EWUCTBUS OCHOBHBIX IpaB, MPUMeHEHHE B

OTHOIICHHHN JHIA OﬁpaTHOﬁ CHUJIbI OTMCHAKIICI0 HAKa3yeMOCThb JdCAHMA 3aKOHa
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npeanoJjaraer, 4YTo Hc4Ye3alT Bce BO3HHMKIIHME [UIA JUIA B pe3yJbTaTe NPHUMEHEHUs
YCTAHABJIMBAIOLIEI0 HAKA3yeMOCTb JessHHMSl 3aKOHA HeO0JIaronpusitTHbie MPaBOBbIe
MOCJIe/ICTBUSI, TO €CTh INPUMEHEHHWE B OTHOIIEHUU JMIA OOpaTHOW CHJIBI OTMEHSIOILErO
HAKa3yeMOCTh JIeSHUSl 3aKOHA BOCCTAHABIMBAET IMOJIOXKEHHE, CYIIECTBYIOIIEE MO MPUMEHEHUS
yCTaHABIMBAIOIIEr0 HAKa3yeMOCTh JESTHUS 3aKOHA;

(...)

B-CEIbMBIX, IMPUMEHEHHE OOpaTHOW CHJIBI  OTMEHSIOLIEr0  HaKa3aHWs  3aKOHa
HEMOCPEACTBEHHO KacaeTcsl TaKMX OCHOBHBIX MpaB JIMIA, KaK MpaBa Ha CyAeOHYIO 3alllUTy U
crpaBe/INBoe cyAeOHOe pa3dupaTenbCTBO, M KaK MPOIECCHl YCTAHOBICHHS MPECTYIUIEHUH U
HA3HAYCHUS HaKa3aHWi, TaKk M MPOLEeCcC OTMEHbl HAKa3yeMOCTH MCSHHUS  JOJDKHBI OBITh
OCHOBaHbl HE TOJBKO Ha MPUHIUIE 3aKOHHOCTU INPU YCTAHOBICHUM MPECTYIUICHUH U
Ha3HA4YCHUM HaKa3aHWM, 3akperyieHHoM B ctathe 72 Koncturynuu PA, HO u Ha oOecnieueHUMN
HEMOCPEACTBEHHOTO  JCWCTBUA  KOHCTUTYLHOHHO-TIPABOBBIX  TpeOoBaHU 3 exTuBHOIM
CyZeOHOI 3aIIUThl OCHOBHBIX IPaB U CBOOOJ, ONPEIEICHHOCTH U COPA3MEPHOCTH OrpaHHUYCHHS
OCHOBHBIX TPaB M CBOOOJ, Tak Kak corjacHo dactu 3 cratbu 3 Koncturyuun PA “myOnuunas
BJIACTh OIPaHUYEHA OCHOBHBIMH MpaBaMU U CBOOOAAMHU YEJIOBEKA U T'PaXKIaHUHA, SIBISIIOIIMMHUCS
HEMOCPECTBEHHO JeiicTByomuM npaBoM” (myHKT 6 [Tocranosnenus [TIKC-1348).

Koncturynuonnsiit Cys1 KOHCTaTUPYET, YTO XOTs B cTaThe 7 KOHBEHIIMU HEMOCPEICTBEHHO
HE 3aKperyIieHO MPaBWJIO NMPHUMEHEHHUs OOpaTHON cuibl Oojiee MSTKOrO YrOJOBHOTO 3aKOHa,
omnako ECIIY B mene Cxommona npotuB Urtammu (no.2) [GC] (no. 10249/03 ot 17 centsOps
2009 r.), ucxons u3 aHanuza cratbu 7 KOHBEHIMH, TIPUIIEN K 3aKIIOYCHHIO, YTO ““...MMyHKT I
ctatb 7 KOHBEHIIMM TrapaHTHpyeT HE TOJBKO MPHUHIMUII OTCYTCTBHsI O0OpaTHOW CHIbI y Ooiee
CTPOTOTO YTOJIOBHOTO 3aKOHa, HO M MOJApa3yMeBaeT NpHIaHHe O0OpaTHOW cHJbI Oojiee
MSATKOMY YIOJIOBHOMY 3aKOHY. OJTOT NPUHIUI BOIUIOIIEH B IOJIO)KEHWU O TOM, YTO MpHU
HAJIMYUU Pa3IUYUi MeXAy YTOJOBHBIM 3aKOHOM, JEHCTBOBAaBIIMM B MOMEHT COBEPIICHUS
MPECTYIUICHUS, U TIOCIEAYIOIUM YTrOJOBHBIM 3aKOHOM, BBEJCHHBIM B JIEHCTBUE 10 BHIHECEHUS
OKOHYATEJIbHOTO TPUTOBOpA, CyIbl 00sS3aHbI NPUMEHSTHh 3aKOH, MOJIOKEHHUS KOTOporo Oojee
ONaroMpUATHBI IS TOJICY IUMOTO.

bonee toro, B mynkre 82 KoncynpTatuBHoro 3akmtoueHuss ECITY koHcTaTHpoBal Takxke,
9TO “XOTS TpeboBaHHME MPUMEHEHHUsS OOpaTHOW CHibl Oojiee MATKOTO YTOJOBHOTO 3aKOHA B

obmem acmekTe U 0biI0 chopmynupoBaHo 1o jaeny Ckonmomsl (HOMep 2), ClieqyeT OTMETHTb,
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9TO 3TO TpeboBaHHME OBUIO pa3padOTaHO W BIOCIHEACTBUM MPHUMEHSIIOCH B KOHTEKCTE
U3MEHEeHUiIl B MpUMeHsieMbIX mTpadax WM NPpUMEHEHHWH HaKa3aHus (CM., Hampumep,
Gouarré Patte v. Andorra, no. 33427/10, mynkTsl 28-36, 12 suBaps 2016 r., u Koprivnikar v.
Slovenia, no. 67503/13, mynkt 59, 24 smBaps 2017 1.). Ilo neny Ilapmak u bakup mpoTtus
Typuuu (Homep 22429/07 u 25195/07, myukr 64, 3 nexaOpst 2019 r.) Cyn BnepBble NpHIIen K
BBIBOJIY, YTO NPUHIUI TPUMEHEHUS OOPATHOW CHIIBI O0/lee MACKO20 Y20N08HO20 3AKOHA
MIPUMEHSICTCS TAaK)KE B KOHTEKCTEC M3MCHCHHSI, CBSI3aHHOTO C YCTAaHOBJICHUEM TIPABOHAPYIICHHS .

OnnoBpemenno Konctutynuonusiii Cya  KOHCTaTHpPYeT, 4UTO Oeticmsue  “‘H08020 "
V2008HO20 3aKOHA (De3 B03MOJNCHOCMU KAKO20-TUOO YCMOMPEHUs) pempoaKmusHOCmbIO
PAcCnpoCmpansemcs Ha maxkue 803HUKuUe 00 NPUHAMUSL NPABOOMHOUIeHUs (CIy4au), Ko20a.

1) HO8bII Y20106HbIlI 3aKOH NOIHOCMbBIO UIU YACMUYHO OMMEHAem NPecmynHOCmb OesaHusl
(noHas OeKPUMUHATUZAYUS, YACMUYHASL OeKPUMUHATUZAYUS),

2) HOBblIL Y20/106HbILL 3AKOH CMALYAem HAKA3aHue;

3) HOGbll Y207106HbIL 3AKOH UHLIM 00pA30M  VAYYUIAEm NOJONCEHUS COBEPUIUBLUEO
npecmynienue auyd.

Koncturyunonnsiit CyJ cyuTaeT HEOOXOAMMBIM OTMETUTH, YTO HE Ka)X/J0€ H3MEHEHHE
YTOJIOBHOTO 3aKOHAa MPUBOAMT K KPUMHUHAIH3AIUN/ACKPUMHUHATU3AIUU JESIHUS, CMATYCHUIO/
YKECTOUCHHIO HaKa3aHUs WK UHBIM 00pa30M yIIydIaeT/ yXy/IiaeT MOJI0KeHUE COBEPIITUBIIIETO
MPECTYIUICHUE JINIIA.

B kontekcre Bhimen3noxeHHoro KoncruryrnuoHHb CyJl HaXOTUT, YTO YCTAaHOBIICHHE
HOBOT'O COCTaBa MPECTYIJICHUS Ui TOTO WM WHOTO IMPOSBIEHUS YK€ MPECTYMHOIo JESHUs U
€ro MpUMEHEHNE B OTHOIICHUU JIUIA MOKET ObITh CO3BYYHO cTaThbAM 72 u 73 KoncTutyuuu
TOJBKO B TOM CJy4ae, KOIJa 3TOT HOBBIi COCTAB NMPECTYILUIEHUS] HE PACHIMPHI KPYT
NMPU3HAHHOTO MPECTYMHBIM JAesTHHS.

6.2. B xax10M KOHKPETHOM ClIy4dae BBIOOp IMOJICKAIIETO MPUMEHEHUIO 3aKOHA JCJIaeTCs B
pe3yNbTaTe COMOCTABICHUS BPEMEHHU COBEPIICHHS ACSHHUS M BPEMEHHU JCHCTBUS MOJIEKAIIETO
npuMeHeHuto 3akoHa. Koncrutynnonusiii Cy1 HAXOAUT, YTO OJJHO3HAYHO, YTO MCKITIOUNUTETbHAS
KOMIICTCHITMSI MPOBEJCHUS TAKOTO COTOCTABJICHHS IPEJAOCTABICHA OCYIICCTBISIOMEMY
MPOU3BOJACTBO MO YrOJOBHOMY [y Oprany C COOJIOJEHHEM YKa3aHHBIX  BBIIIE
KoucturynmonneiMm  CynoM TOPHUHIUIIOB, YYUTHIBas TO OOCTOSITENBCTBO, YTO TOJBKO

OCYHICCTBJIAOIMICMY MNPOU3BOJACTBO OpraHy AOCTYITHBI 00CTOSITCILCTBA KaKI0ro KOHKPETHOI'O
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nena, uHpopmanus 00 O0OCTOSTENbCTBAX, MOATBEPXKIAIONINX WU OMPOBEPTAIOUINX (PAKTHI
COBEPUICHMSI IPECTYIHOIO JIESHUS, €ro JUIMTEIbHOCTH U BPEMEHU HACTYIUIEHUS MOCIEACTBUI, O
Kpyre JuL, IPeaIoJ0KUTEIbHO COBEPIIMBIINX MPECTYIHOE ACSIHUE U MHOM, KOTOpas B COBEH
LEJOCTHOCTH IO3BOJUT PEIINTh BOMNPOC MPUMEHEHHsS KOHKPETHOIO IOJIOXKEHHUS YTOJIOBHOTO
3aKOHa BO BPEMEHHU.

[Momo6uyto mozunmto Beipazwn u ECIIY B cBoem KoHCynbTaTUBHOM 3aKIIOYCHHH I10
HACTOAIIEMY JIely, B YaCTHOCTH, OTMETUB, UTO:

“88. Taxum o0bpazom, cpagHeHue Y20108HO20 3AKOHA, OEUCMBOBABUIECO HA MOMEHM
cogepuienus NpecmynieHus, U UBMEHEHHO20 Y20J08HO20 3AKOHA OOJNHCHO HNPOBOOUMbCS
KOMNeMeHMHbIM CYOOM He nymem abCcmpakmuo2o COnoCmaegieHusi onpeoeneHull npecmynieHus,
a € yuemom KOHKPemHbIX 00Cmosamenbcma oeld.

(...)

“90. XoTs mpUHIMI KOHKpETU3aluu ObUT pa3paloTaH B CyIeOHBIX JeNax, CBA3aHHBIX C
W3MEHEHHEM COOTBETCTByWOIUX mTpadoB, onHako Cyn, mnpuHHMas BO BHUMAaHHE
BbIIIIEYKa3aHHbIE COOOpakeHUs1 (CM. HYHKTHI 87-88), cuuTaer, 4Yro TOT XK€ MPHUHIIMII
MIPUMEHSAETCS U K TEM ClIy4asM, KOI/la UMEET MECTO CPaBHEHHE OIPEACIICHUN MPECTYIUICHUS
M€Ky MOMEHTOM €ro COBEPIICHUS U MOCIEAYOIINM U3MEHEHUEM .

91. ...B KOMIETEHLMIO HAIIMOHAIBbHBIX CYJ0B BXOJUT CPaBHEHHE IPABOBBIX IOCIIEICTBUI
Bo3MOkHOro npumeHenust crarbu 300.1 YronosHoro kogexca PA or 2009 r. u crareu 300
YronoBHoro koaekca PA, KOTOpbIi JEHCTBOBAaJ HAa MOMEHT SIBUBIIMXCS MPEAMETOM
pPacCMOTpPEHHS COOBITHI, B CBETE MPEIOIaraeMbIX ACHCTBUN MM O€37eHCTBUS OOBHHSIEMOTO U
JIPYTUX 0COOBIX 0OCTOSTENHCTB AeTa. ...

92. Cyn, crnenoBareinbHO, MPUACPKUBACTCS TOTO MHEHUS, YTO B LEIAX CTaTbu 7
KonBeHlmu, ecnm 3akoH, BCTYNMBIIMA B CHJIY TIOCIE COBEPUICHUS MPEAINOIAraeMoro
MPEeCTyIUIeHUs, SBJsETCs Oojiee WM MeHee OJarompUsTHBIM ISl OOBHUHSEMOrO, YeM 3aKOH,
JEHUCTBOBABIINIM HA MOMEHT COBEPLICHUS MTPEANOIAraeMoro NpecTyIuieHus, CIeyeT IPUHSTh BO
BHUMaHHE KOHKpPETHBIE OOCTOSATENbCTBA Jena (NMPUHUMO KOHKpeTw3amuu). Ecim mosnHee
MIPUHSTHIN 3aKOH SBJsUICA O0Jiee CTPOTUM, YEM 3aKOH, IEMCTBOBABIIMI HA MOMEHT COBEPIICHUS
MIPEANOIAaraeMoro NpecTyIIeHUs, OH HE JOJKEH IPUMEHSATHCS .

6.3. CornacHo crtatbe 79 KoHcTUTyLMM “Hpu OrpaHHYEHUH OCHOBHBIX MpPaB M CBOOOA

3aKOHBI NOJIKHBI YCTAHABJIMBATH OCHOBAHUS U 00BEM 3THX OFpaHI/IquI/II\/'I, OBITE B IIOCTaTO‘-IHOf/'I
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Mepe OnpeAeNeHHbIMU, YTOOBI HOCUTENN U aJipecaThl ATHX MpaB U CBOOOJ OBLTH B COCTOSIHUH
IIPOSIBIISATH COOTBETCTBYIOIEE IIOBEICHUE .

Koncrurynmonnsrii Cyx  BO  MHOTMX  CBOMX  IIOCTaHOBIICHHMSIX — OOpamiaics K
KOHCTUTYLIMOHHOMY  NpPHHLIMIY  omnpefaeineHHocTH. 1lo  HacTosmemy — geiny — Takke
Koncturynuonnsiii Cy1 noATBEp>KIAET CBOM BbIpaKEHHbIE, B YACTHOCTH, B IlocTaHOBIEHUH OT
15 Hos16pst 2019 roga [IKC-1488 criemyromiye npaBoBbie O3ULIUU:

1) “...3aKOH TaKXe JOJKEH COOTBETCTBOBATh TOM NMPABOBOM MO3UIUH, BHIPAKEHHOU B psizie
pemenuii EBponeiickoro cyma mo mpaBaM 4YelIOBEKa, COTJIACHO KOTOPOW Kakas-TuOo MpaBoBast
HOpMa HE MOXXET CUMTAThCS ‘‘3aKOHOM’, €CJId OHAa HE COOTBETCTBYET MPUHIUIY IPABOBOM
OTIPEAENIEHHOCTH (...), TO €CTh He CPOPMYIUPOBAHA TOCTATOYHO YETKO, YTOOBI TIO3BOJIUTH JIHUILY
ckoppekTupoBath cBoe nosenenue” (IIKC-630);

2) “IpUHIKAN MPAaBOBOTO TOCYIapCTBA, B YHCJIE TPOUYETo, TPEOYET TakKe HATMYIHUS TTPABOBOTO
3akoHa. [locnenuuili JOoMmKEeH OBITh AOCTATOYHO JIOCTYIHBIM JAJIS TOTO, YTOOBI CyOBEKTHI MpaBa
MMENId BO3MOXKHOCTh B COOTBETCTBYIOIIMX OOCTOSITEIBCTBAX OIPEICIUTHCS, KaKhe MpPaBOBbIC
HOPMBI NIPUMEHSIOTCS B JaHHOM ciiydyae. Hopma He MOXKeT cuuTarbes “3aKOHOM’, €CIM OHA HE
chopMyJIMpOBaHA JOCTATOUYHO YETKO, YTO MO3BOJIMIO Obl (GU3NYECKUM U IOPUIUYECKUM JIMLAM
KOPPEKTUPOBAaTh CBOE MOBEJAEHUSI B COOTBETCTBUM C HEH — OHU JOJKHBI UMETh BO3MOXHOCTh
IIPEBUIETH MOCIEACTBUS, KOTOPBIE MOTYT BOSHUKHYTh B PE3YyJIbTaTe JAHHOTO JEHCTBUS.

BaxxapIM (hakTOpOM ISl OLIEHKHU MPEICKA3yeMOCTH 3aKOHA TAKXKE SBISIETCS 00CTOATENbCTBO
HaJIM4YUs WIM  OTCYTCTBUSL ~IPOTHUBOPEUYMM  MEXIY pa3iIMUHBIMU  PETYJIUPOBAHUIMH,
pernameHTHpyIomuMu qanHbie otHommeHus” (ITKC-753);

3) “Kouctutyunonssiit Cyji CUUTAET, YTO B YCIOBHSIX OTCYTCTBUS CYIIECTBEHHBIX PAa3IUYUil
MEX]y MpaBOHApYLICHUAMH, YKa3aHHBIMU B cTtaThe 63 Cynebnoro koxekca PA u cratbe 314.1
VYronoBHo-nponieccyanbHOro koaekca PA, wu cocraBoM mpecTymuieHUs, YKa3aHHbIM B
OCIapUBaeMOl HOpPME, JIMIO JMIIAETCS BO3MOXXHOCTH IPEABUIETH IPABOBbIE MOCIEICTBUSA
CBOEr0 MOBEJEHUS, YTO HE HUCXOAUT M3 MPUHLUIIOB MPEACKA3yeMOCTH U OIPEAEICHHOCTH
3akoHa” (IIKC-851);

4) “Konctutyunonssiii CyJi HaX0AUT, YTO B MPaBOBOM IOCYAApCTBE, B paMKax MPU3HAHUS
MIPUHLMIIA BEPXOBEHCTBA IPaBa, 3aKPEIUICHHBIE B 3aKOHE MPABOBBIE PEryJUPOBAHUS JOJIKHBI

cenaTh 7 Ml IpecKa3yeMbIMU ero mpaBoMepHbie oxkuaanus...” (ITIKC-1148);
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5) “omHMM W3 BaXHEWIIUX TMPU3HAKOB 3akperuieHHoro B crathe | Konctutymmm PA
MIPaBOBOTO T'OCYJApCTBa SIBJISAETCS BEPXOBEHCTBO IpaBa, OAHMMHU M3 OCHOBHBIX TpeOOBaHHIA
o0ecrieyeHnsT KOTOPOTO SIBISIFOTCS TPHHIUI TPABOBOM OIPENEICHHOCTH W PETyJIUpOBaHHE
[IPABOBBIX OTHOIIEHUH MCKIIOYUTEIBHO TAKMMHU 3aKOHAMHU, KOTOpPBIE OTBEYAIOT ONpPEAEICHHBIM
KayeCTBEHHBIM INpPU3HAKaM — SBIIAIOTCA UYETKUMH, HpenckazyeMbiMu, noctynHbimu’ (ITKC-
1270);

6) “B xoHTekcTe psga wuHBIX [locranomnenmii (ITKC-630, TIKC-1142), oOpamasce k
MPUHIMIY TpaBoBOM ompeaeneHHOCTH, KoHnctutyuumonusii Cyj cuesn, 4TO AaHHBIA MPUHIUI
HE00X0/IUM, YTOOBl YYAaCTHHUKU COOTBETCTBYIOIIUX OTHOLICHWH MOTJIM B Pa3syMHBIX Ipelenax
NPEIBUIETh MOCIEICTBHSI CBOETO MOBEJCHUSA U OBLIM YBEPEHBI KaK B HEM3MEHSIEMOCTH CBOETO
o(umanbHO MPHU3HAHHOTO CTAaTyca, TaK M B BOIPOCE NMPUOOPETEHHBIX IMPaB U O0S3aHHOCTEH
(ITKC-1439);

7) (...) Ilo3uum OTHOCUTENBHO NMPHUHILIKIIA PABOBOI ONPEAECICHHOCTH 3aKpEIUICHBI B psje
nocraHoBieHni Koncrurynuonnoro Cyzaa, B yactHocTH, B [loctanoBnenusx IIKC-630, ITKC-
753, IIKC-1270, u3 xotopsix cienyet, uro Koncrutyunonusii Cyn paccMaTpuBaeT IPUHLIUIT
IIPaBOBOW OIPEJEIIEHHOCTH KaK OJHO M3 IVIaBHBIX TpeOOBAHUI BEPXOBEHCTBA IpaBa, KOTOPOE
ABIISICTCS Ba)KHEHIIMM NPU3HAKOM YycTaHOBJIeHHOro crarbeil 1 KoncTuTynmum mnpaBoBoro
rocyiapctsa, M  JACWCTBHE  YNOMSHYTOIO  KOHCTUTYLMOHHO-IIPABOBOIO  IpPHUHIMIA
pacnpoCTpaHsAETCsl HAa BCE 3aKOHBI, HE3aBUCUMO OT TOTO, OHM OTrPAHUYMBAIOT OCHOBHOE IIPaBO
WIM PEryIUpYIOT peanusanuio ocHoBHoro mpasa (ITIKC-1357).

OOpamasch K TPUHIMITY TpaBoBOM ompeaesneHHocTd, Koncrtutynuonasii Cyn B CBOMX
MIOCTAHOBJICHUSAX BBICKA3aJl MIPABOBBIE MO3UIMHU OTHOCUTEIBHO TOTO, YTO, B YACTHOCTH, KakKas-
au00 mpaBoBas HOpPMa HE MOXKET CUHUTAThCSA ‘‘3aKOHOM”, €ClM OHa He CQOpMYyIHpOBaHA
JOCTaTOYHO YETKO, YTO MO3BOJUT IpaKAaHUHY CKOPpEKTHpoBaTh ¢ Hel cBoe noseneHue (IIKC-
630), 3aKkoH JOKEH OBITh JOCTaTOYHO JOCTYIHBIM, YTOOBI CYOBEKTHI TpaBa HMEIH
BO3MOKHOCTh B COOTBETCTBYIOIIHUX OOCTOSITEIbCTBAX OMNPEAETUTHCS, KAaKUe MPaBOBbIE HOPMBI
npuMeHsitoTest B ganHoM ciydyae (ITIKC-753), ymoTtpebnsiemble B 3aKOHOJATEIbCTBE MOHSATHS
JOJKHBI OBITh TOYHBIMH, ONPEJEIIEHHBIMU U HE NPUBOJUTh K Pa3HOXaPAKTEPHBIM TOJIKOBAHUSIM
i nytanuie (ITKC-1176, TIKC-1449);

8) “...Koncruryumonnelii Cyx cuuTaer, YTO MNPUHLMII TPABOBOH OMNpEAEICHHOCTH

npeanojaract Kak HaJlW4due IO BO3MOXHOCTH 4YCTKOI'O IPAaBOBOTO PCryjivpoOBaHUA, TaK H
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obecrieueHrne ero mpeackasyeMocTH. B wacTHocTH, (GopMynupoBKa MPaBOBOTO PETYIUPOBAHUS
JOJDKHA JaTh JIMIY HE TOJBKO BO3MOXKHOCTH C(hOPMHUPOBATH CBOE MOBEICHHE B COOTBETCTBHHU C
HUM, HO U BO3MOXHOCTb NpPEABUAETh, KAKUMU MOTYT OBITH JNEWCTBUS MyOJIMYHOW BIACTU U
KaKHe MOCJIECTBUS MOBJIEYET MPUMEHEHHE JaHHOTO TPABOBOI0 PETYINPOBAHUS.

...Koncturyumonnsiit Cyn cyuTaer, 4TO, HapsAy C TNpPeayCMOTpEeHHEeM TpeboBaHUs
ONPEACIEHHOCTH 3aKOHA, HEBO3MOXXHO IIPEIyCMOTPETh PpEryJMpOBAaHUE BCEX BOIPOCOB
UCKJIIOYUTENBHO 3aKOHOM, II0 3TOM MpHYMHE B 3TOM BONPOCE OCOOEHHO Ba)XXHO YETKOE
TOJIKOBAHHE 3aKOHA Cy/I€OHBIMU MHCTAHIIUSIMH.

Konctutynnonssiii Cyn noarsep:knaer BelpaxkeHHY10 uM B Ilocranosinenun ot 03.05.2016
r. [IKC-1270 mpaBoByI0 MO3UIMIO O TOM, YTO “‘Make IPU MaKCUMaIbHO YETKOH (hopMynrpoBKe
NIPaBOBOW HOPMBI Cy/neOHOE TOJNKOBaHHME HE HCKIodaercsa. HeoOXoauMocTh pa3bsiCHEHHS
MIPABOBBIX HOPM M TNPUBEICHHS MX B COOTBETCTBUE C M3MEHSIOIIUMUCS OOCTOSITETLCTBAMU —
pa3BUBAOIIMMHUCA OOIIECTBEHHBIMU OTHOIICHUSIMU BcerAa cymiecTByer. (CrenoBaTeNbHO,
onpeoeneHHoCms U YemKOCMb  3aKOHONATENIbHBIX  PETYJIUpOBAaHUM He Mmozym  Ovimb
abconomu3uUpo8ansl — 0axce HeOOCMAMOYHAs YeMKOCHMb Modcem Oblmb  BOCHOJHEHA
monxkosanusAmMy cyoa’. BBIILIEN3I0)KEHHOE MOATBEPKAACTCA TAaKKE IMPABOBBIMU IO3HIIUSIMHU
EBpormeiickoro cyna mo mpaBaMm 4eloBeka, B yacTHOCTH B Pemenunu mo neny bycyek mpotus
Monnossl (Case of Busuioc v. Moldova, application no. 61513/00, 21/12/2004) Cyx Hamien, 4yto
“...XOTS OINpeNeNneHHOCTh (OPMYIMPOBOK BECbMa IKellaTelbHA, HEOOXOAUMO U30erarb
Ype3MEpPHOM KECTKOCTH, TaK Kak IpaBO JOJDKHO o01anaTh CIOCOOHOCTBIO CIENOBaTh 3a
MeHsomuMucs obcrostenscTBaMu. [103ToMy BO MHOTHMX 3aKOHax HCHOJIB3YIOTCS TEPMUHBI,
KOTOpBbIE B OOJBIICH WU MEHbIIEH Mepe SBIAIOTCS HEONpeaeNeHHbIMH. X ToiKoBaHHE U
npuMeHeHue — 3ajada cyaeoHou npaktuky’” (ITKC-1452);

9) “Koncturyuumonnsiii Cya B cBoem [loctanonennu ot 9 utons 2015 roma INIKC-1213
YCTaHOBUJI, YTO “‘...NIPABOBbIE PETYJIMPOBAHMS, 3aKPEIJICHHbIE B 3aKOHE B paMKax MpU3HAHUS
MPUHIIMIIA BEPXOBEHCTBA TpaBa, [JOJDKHBI CHeNarTh JUis JUIA TPeICcKa3yeMbIMH €ro
IIpaBOMEpHbIE OkuJaHus. KpoMe Toro, mpyHLIKI IPaBOBOM ONPEAEIEHHOCTH, SBJISAACH OJTHUM U3
OCHOBOIOJIararluX MPUHIMUIIOB MPAaBOBOT0 T'OCYIapCTBa, MPEANOIaraeT TaKkXkKe, YTo JEeHCTBUS
BCEX CYOBEKTOB IMPABOOTHOILIEHWI, B TOM UYHCJIE€ HOCHUTENEH BIACTH, JOJDKHBI OBITH

npenckazyeMbiMu 1 ipaBoMepHbiMu” (ITKC-1475).
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IlonTBepxnas U pa3BuBas CBOM NpaBoBble no3uuuu, Konctutynnonsusiii Cy HaXoauT,
4TO:

1) npasosas onpedenennocmv A61AEMCA  MAKICE  GANUCHBIM — DJIEMEHMOM  NPAOEOU
bezonacnocmu, KOTOPBIH, B YUCIIE TIPOUYETro, 00eCIeYnBaeT J0Bepue K MyOJUYHOM BIAaCTU U ee
UHCTUTYTaM;

2) B MNpaBOBOM TIOCYJapCTBE 3alllMTa JOBEpUS K JaJbHEMIIEMY CYIIECTBOBaHHUIO
JEHCTBYIOLIErO MPaBOMNOPSAKA JOJDKHA OBITh IapaHTUPOBAaHA HCKIIIOUUTENIBHO IMOCPEICTBOM
OIPEJNICNIEHHBIX, TO €CTb MpPeoCKA3yeMblX, YemKUux U OOCMYNHbIX 6CeM 3AKOHOOAMENbHbIX
Dpe2yiupo8anull;

(...)

4) napyuieHue myOJIMYHOM BIACThIO MPUHLUIIA OMPENEIEHHOCTH HETIOCPEICTBEHHO BIIHSET
Ha IIPUHIIMII BEPXOBEHCTBA 3aKOHA U CYIECTBEHHO CHWKAET CTEIICHb CBEPIIEHHOCTU MTPaBOBOIO
rocy/1apcTBa;

5) 4eTKOCTh, IPEACKAa3yEMOCTh U JOCTYITHOCTh 3aKOHOB, OTPAHUYUBAIOLIUX OCHOBHBIE IIPaBa
WA CBOOOJIBI, IPSIMO TPOITOPIIMOHAIBHBI CTETICHN OTPaHUYEHHUs] OCHOBHOTO IIpaBa: 4yeM 0oJiee
HHTEHCHUBHBIM SIBJISIETCH JTO OrpaHHYeHHe, TeM 0osiee YeTKHMMH, INpeacKasyeMbIMH H
AOCTYNHBIMM JIOJKHBI ObITh (POPMYJHPOBKH YIOMSHYTHIX 3aKOHOB, YTOOBI HE CO3/1aBaTh
JBYCMBICIICHHOCTH JJI1 YacTHBIX JIMII B BOIPOCE COJAEP)KAHUS M HAJIWYMS 3alpPETOB, HMHBIX
OTpaHUYEHUI WM BO3JI0KEHHBIX Ha HUX 0053aHHOCTEH;

6) yuuTbIBas MHOKECTBO HACYIIHBIX BOIPOCOB U HEBO3MOXHOCTb OTpEarupoBaTh Ha BCE
CUTyallud HOPMOTBOPYECKHM IIyTeM, TpeOOBaHUE ONPEAEICHHOCTH 3aKOHOJATEIbHBIX H
MIOJI3AKOHHBIX PEryJUPOBAaHUN HE MHCKIIOUAET 3aKpEIJICHHUE HEOINPEAEICHHBIX IIPABOBBIX
MOHATUI B 3aKOHAX W TOJ3aKOHHBIX HOPMATHBHO-IIPABOBBIX AKTaxX, OJHAKO 3TO 00s3aTENbHO
JIOJDKHO COTIPOBOXK/IATHCSI PaBHOIIEHHBIM TOJIKOBAaHHMEM IOOOHBIX TIOHSTHHA, a B aHAJOTHMYHBIX
cllydyasix — HUX €JUHOOOpPa3HbIM TOJIKOBAaHMEM, 0€3 4Yero HEBO3MOXHO KOHCTAaTHPOBATH
MPEJCKa3yeMOCTb ITUX MOJIOKEHUH (...)”.

6.4. OpnHoBpemMeHHo, oOpamasick K  ycraHoBieHHOMY Kopekcom — TpeGoBaHHMIO
ONpENENEHHOCTH,  MpeabsaBiIsieMoMy  OnaHkeTHo  HopMme, Kouctutyumonssii  Cyn
KOHCTaTUPYET, 4YTO OCOOEHHOCTh HOPM, COJEpKAIUX OJIaHKETHYIO JTUCIIO3ULHUIO, POSIBIISAETCS B

TOM, 4YTO OHH HE MOI'YT pPCAIM30BBIBATHCA CaAMOCTOATCIIBHO, TO C€CTb OHH HC ABJISIFOTCA
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CaMOCTOSITENIbHBIMU ~ PEryJITOpaMH  OOLIECTBEHHBIX OTHOUIEHHH M HX  COLMaJbHas
perynupytomas (yHKIHS MOXKET OCYIIECTBIATHCS TOJIBKO B COBOKYITHOCTH C HHBIMU HOPMaMH.

Koncturynuonssiii CyJ; KOHCTaTHUpYyeT, YTO BO MHOTUX moJjiokeHusix Kopekca penmarorcs
CCBUIKM Ha YCTAHOBJICHHbBIE JPYI'MMHU 3aKOHOJATEIbHBIMM AaKTaMU JA€()UHUTHBHBIE HOPMBI,
OJTHaKO OJIaHKETHbIE AMUCHO3MIIMHU, COJEpIKalllMe CChIJIKY Ha KOHKPETHbIE CTaThH KOHKPETHOTO
3aKOHAa WJIM UX YacTH, KpOME OCIapUBAaeMOHl CTaTbU, NMPEAYCMOTPEHBI TaKXKe B psAAE HMHBIX
crateit Kogekca (B wactHocTH, B ctathsix 190.2, 314.3, 353.1 u np.).

Hamo ormeTtuTh, uto K mpobieme OmankeTHbIX aucnosunuii Kogekca KoHCTUTYHMOHHBIN
Cyn obpatmics B cBoeM IlocranoBiaenun ot 16 ampens 2019 roma ITIKC-1453, Bblpaszus
CJIEYIOIINE IPABOBHIE MO3HUILINHU:

- “B nmpaBONPUMEHUTEIBHON MPAKTUKE BOSHUKAIOT MPOOJIEMBI, KOTJa 3aKOHOAATENb BHOCUT
U3MEHEHHS HE HENOCPEACTBEHHO B YIOJOBHBIM 3aKOH, a B TO MEXKOTPACIEBOE
3aKOHOAATEIBCTBO, KOTOPOE TaK WM HMHA4€ OINPEACIAET COIEP)KaHUE YTOJOBHO-IIPABOBBIX
3allpeTOB WJIM TPEJeNibl YrOJIOBHOTO HAaKa3aHUs. OTH CIOXHOCTH OOYCJOBJICHBI TeM
OOCTOSITENTECTBOM, YTO B ()OPMAIBHOM AaCIEKTe OHH HE CUMTAIOTCS M3MEHEHHEM YTOJIOBHOTO
3akoHa. OIHAKO HAJI0 YYUTHIBaTh, 4TO B cTaThe 72 KOHCTHUTYHHMH ymoTpeOsseTcs He TepMHH
“yronoBHBIN 3aKOH”, a TepMHUH “3akoH”. Kak u3 OyKBaJIbHOTO, TaK M U3 CUCTEMHOT'O TOJIKOBaHUS
BBIIICYKA3aHHOTO TOJOXEHHUSI CIEeIyeT, YTO IMPaBHJIO HMCKIIOYEHHS OOpaTHOM CHIIBI 3aKOHA
pacrpocTpaHsieTcs TaKKe Ha T€ 3aKOHBI, K KOTOPBIM OTChIIaeT 6aHkeTHas HopMma Kozgekca”;

- “...B TeX ciyyasix, KOrja 3aKOHOJATeNb MPH U3JI0KEHUH YIOJOBHOI'O 3aKOHA OTCBHIIAET K
HOPMAaM HHBIX 3aKOHOB, TO OHH B ONPEJCIICHHOM MEpe CTAHOBATCA MCTOYHUKOM YTOJOBHOIO
npaBa. HopMaTHBHO-TIpaBOBbIE aKThl, K KOTOPBIM OTCBUIA€T YIOJOBHO-IIPAaBOBas OJIaHKETHAs
HOpMa WM TIpEAroyiaraeTcsi MoxoOHas OTCHUIKA, CYIIECTBEHHO BIHUSIOT Ha IPaBOBOE
COJIep’)KaHuE TPECTYIUIEHHs] W paMKU TPUMEHEHUS YTrOJOBHOM OTBETCTBEHHOCTH 3a 3TO
npectymieHne. Takum oOpa3oMm, Jo0oe M3MeHeHHe B TeX 3aKOHAX, K KOTOPBIM OTChLIaeT
OsankeTHasi HopMa Kopekca, MokeT NMpHBECTH K PaCIIMPEHHIO, CY/KCHHI0O WJIM OTMEHe
YIr0JIOBHOI OTBEeTCTBEHHOCTH. B 1000M cityuae, XOTsl TOJIBKO YTrOJIOBHBIN 3aKOH, COSIUHSAS BCE
AJIEMEHTHl COCTaBa MPECTYIUIEHUS, YCTAHABIMBAET IMPECTYNHOCTh J€SHUS, TEM HE MEHee
YTOJIOBHBII 3aKOH HEOOXOAMMO paccMaTpuBaTh B €IUHCTBE C OJAHKETHBIMM HOPMaMHU.

CaenoBare/ibHO, IPABUJIO OOPAaTHOM CHJIBI 3aKOHA, OTMEHSAIOIEr0 HAKA3yeMOCTh JAesIHUSs
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WIH CMSATYAIIero HaKa3aHWe, KacaeTcsl TaKKe TeX 3aKOHOB, K KOTOPbIM OTChLIAeT
O01ankeTHast Hopma Koaexca”;

— “cormacHo crathe 3 Konekca eIMHCTBEHHBIM OCHOBAaHHWEM YTOJOBHOW OTBETCTBEHHOCTH
ABIISICTCS. COBEPIICHUE MPECTYIUIEHUs, TO €CTh AESHUS, COAEPIKAIIEro Bce NMPU3HAKU COCTaBa
NPECTYIUICHUs, HPEAYCMOTPEHHOTO YTOJIOBHBIM 3aKOHOM. CyOBEKT cOCTaBa MNpeCTyIUICHHS
SBIISICTCS OJTHUM M3 YETHIPEX 3JIEMEHTOB COCTaBa MPECTYIUICHHUS, OTCYTCTBHE XOTs ObI OHOTO U3
KOTOPBIX CBMJIETENBCTBYET 00 OTCYTCTBUM COCTaBa IPECTYIUIEHHS, TEM CaMbIM HCKIIOYAeT
IPECTYNTHOCTh W HAKa3yeMOoCThb JaHHOro jesHus. Hampumep, ecim  BeiencTBue
3aKOHOJATEIbHBIX MU3MEHEHUH TOJKHOCTD JIMIA UCKIIIOYEHA U3 MEepedyHs BOCHHOCIHYKAIIUX, TO
NpeabsBICHUE ATOMY JIMIly OOBHMHEHHS 3a MPECTYIJICHHE, HANpPaBJICHHOE MPOTHB MOpPsAKa
BOGHHOU CJIy»OBbI, HAPYIIIUT YCTAHOBIICHHBIE CTaThel 72 KOHCTUTYIIMU TPaBOBBIC TapaHTHH.

CrnenoBarenbHO, YrOJOBHBIM 3aKOH MMeeT OOpaTHYIO CHJIy TaKKe B TeX Cllydasx, KOorja
MMEeT MECTO YacTHYHas AEKpUMHUHAIN3AIMS B aClIEKTe CyObEKTHOIO COCTaBa, TO €CTh KOT/Ia U3
CYOBEKTHOTO0 COCTaBa MCKIIOYAIOTCS Takue CYOBEKTHI, JJIsI KOTOPBIX MPEKHUM 3aKOHOM ObLIa
YCTaHOBJIEHA YTOJIOBHAsl OTBETCTBEHHOCTb.

Vkazannoe toskoBanue Koncturynuonnoro Cyjga KacaeTcsi HE TOJIBKO OCHapUBaEMbIX IO
Hacrosimiemy neny 4dactd 1 crateu 310.1 u crateu 314.3 Konekca, HO U IpeaycCMOTPEHHOTO
Konekcom m060ro HHOTO AesTHUS .

6.5. Crarbu 1 u 2 Koncturynuu HensmeHsieMbl. OCTalbHblE KOHCTUTYLIMOHHBIE HOPMBI, Ha
KOTOpBIE CChUIAETCs OclapuBaemasi o Hactosemy aeny crarbs 300.1, XOTh ¥ OCTaBISIOT TaKOe
BrieyaTiieHue, yTo TeKcThl Koncturyunu ¢ usmenenusiMu ot 2005 r. u 2015 r. 4BHO UMEIOT OUH
U TOT € NpeIMET PEeryJIupoBaHHUs, BMECTE C TEM OHM MOJABEPIJHCh CYIIeCTBEHHBIM
KOHTEHTHBIM U3MEHEHHUSIM.

KoHcTuTyinoHHbIE HOPMBI IO CBOEH CYTH OTJIMYAIOTCS OT IPYTUX MPABOBBIX HOPM TEM, YTO
UM XapaKTepHBI elle 00JbIlasi CTa0MIbHOCTh, BHYTPEHHSISI CAMOJOCTATOYHOCTh U OHU OTPaXaroT
COLMAJIbHO-TIOJIUTUYECKHE, TPaBOBblE pEaTMH TOTO HCTOPUYECKOIO IEpPHOAa, KOrjJa OHHM
npuHuMaroTcs.  KoHCTuTynus ¢ MoMmMeHTa nHpuHATHS 10 u3MeHeHud 2015  roma
XapakTepusoBanach Kak okectkas KoHcturynus, m000e HM3MEHEHHE HOPM  KOTOPOM
IIPOM3BOJIUTCS 110 HanboJIee CI0KHON IpOoLEeype.

B  Konuemnuuu  KOHCTUTYHHOHHBIX — pedopm, onyOnukoBanHod B 2014  romy

Crieninanu3upoBaHHOM KOMHUCCHEW TI0 KOHCTHTYIMOHHBIM pedopmam mpu [Ipesuaenre
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PeciyOnukn ~ ApMeHus,  KacaTenbHO  TpoBedeHUs  pedopM B COOTBETCTBYIOLIUX
KOHCTUTYLMOHHBIX HOpPMax C IEJbI0 HAWIy4ylled peanu3aluu SBISIOIUXCS OCHOBAMH
KOHCTUTYIIMOHHOTO CTPOsI MPUHIIAIIOB JEMOKpPATHUH, BEPXOBEHCTBA MpaBa, Pa3eICHHs BlacTeil
€€ aBTOpaMH TPHUBOJIUTCS PsJT BECOMBIX KOHIICNTYaJbHBIX 000CHOBaHM. CHCTEMHBINH aHAIN3
TeKCTOB ocnapuBaeMblx HOpM Konctutyuuu B penakuusax ot 2005 u 2015 rogos B Konuenmuun
CBUJIETEILCTBYET, UTO aBTOPHI, a B JaibHeleM yupeauteib Koncturyuuu B nuie rpaxaan PA,
o0amamux W30MPATSIBHBIM TIPABOM, JaJI CYIIECTBEHHO HOBOE COJEPIKAHWE YIOMSHYTBHIM
KOHCTUTYITMOHHBIM HOPMaM.

6.6. ECIIY B KoHCynbTaTUBHOM 3aKJIIOYEHUHU IO HACTOSIIEMY JI€Ty BBIPA3HJI MO3HIIMIO,

corlacHo  Kotopoi  “74. Hcmonb3oBaHME  TEXHHKH  “OJJAHKETHOM  CCBUIKH~ — WIIH

“3aKOHOJIaTENbCTBA 110 CChUIKE” ISl KpUMHUHAIM3AINY JeHCTBHS Wiu O6e3/1eiicTBUS caMo 1o cebe
HE TpoTHUBOpeYHT TpeboBaHusM ctatbi 7 KouBeniuu. Ccpuaronieecs: MOJIOXKEHHE H
MOJIOKEHNE, Ha KOTOPOE CCHUIAIOTCS, PACCMOTPEHHBIE B COBOKYITHOCTH, JIOJDKHBI OBLIH
MPEIOCTABIIATh 3aMHTEPECOBAHHOMY JIMILY BO3MOXKHOCTH NMPEABUAETH C IOMOIIbIO IOPUINYECKOM
KOHCYNbTallM TpU HEOOXOAMMOCTH, Kakoe IMOBEJACHHE TMOBIEYET sl JIMIA YTOJOBHYIO
OTBETCTBEHHOCTh. JTO TpeOOBaHME NPUMEHSETCS TaKKe K CUTyalHsM, KOTJa HOpMa, Ha
KOTOPYIO JIeaeTCsl CChUIKA, MMEET OOJIBIIYIO0 IOPUAMYECKYIO CHIIy WA OOJBIIYIO CTENEHb

abcTpakTHOCTH, YeM ucxoaHas Hopma’ . Koncrutynmonusiii CyJ, COMOCTaBUB BhIPAXKEHHBIE UM

BBIIIC MO3MINUKA U yrmoMmsHyTble no3urnuu ECITY, KoHCTaTHpyeT, 4To camo no cebe Haiuyue
ONAHKEeMHOU HOPMbL 6 Y2O0JI08HOM 3AKOHOOamenbcmee He npobdiemamuyno. Eduncmeennvim
CYWECMBEHHbIM NPUHYUNUATLHLIM  0OCMOSMENbCMBOM  SAGIAEMC MO, YMO U NOJONCEHUS.
V20Nl0BHO20 3AKOHA, U NONONMCEHUs MO20 3AKOHA, HA KOMOpPblll O0enaemcs OMmCblIKd, emecme
g3simvle O0NHCHbI NPeOOCMABUMb 3AUHMEPECOBAHHOMY JIUYY BO3MOICHOCIL BOCHPUHUMAMD
INEeMEeHMbl COCMAasa NPABOHAPYULEHUS U YemKO Npedsudemn, Kakue oelicmsus (bezoeticmasue)
npueedym K omeenmcmeeHHOCMU.

B nannom cnyuyae Koncrtutynunonssiit Cy1 KOHCTaTUPYET, YTO 0OCTOSITENILCTBO HEBHECEHUS
3aKOHOJATENIEM JAJIMTe/]bHOe BPeMsi COOTBETCTBYIOIIUX M3MEHEHHH B OCIIAPUBAEMYIO CTATHIO
Kopekca mociie KOHCTUTYIMOHHBIX m3MeHeHHid 2015 roga Kak sl IPaBONPUMECHHTENS, TaK H
IUTsL 3aMHTEPECOBAHHOTO JIUIIA CO3/AaeT MPOOIIEMBI B CBSI3H C MIPABOBOH ONPEACIICHHOCTBIO.

Ha ocnoBanum BbeimensnoxeHHoro Konctutrynuonssiii Cyn HaXOAWUT, YTO MOCTOJIBKY,

nockoabky crarbs 300.1 Kogexkca 01aHKeTHOH HOPMO# OTCBhLIAeT K JAefCTBYIOIIMM Ha
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MOMEHT ee TMNPHHATHS, OJHAKO M3MECHEHHbIM B MOMEHT INPHMEHEHHS HOpPMaM
KoHcTuTynmum, ona sBisercss npoOieMaTUYHON C TOYKU 3PEHHs] YCTAHOBJICHHOTO cTaThel 79
KoHcTuTynium npuHuuna npaBoBOil ONpPENEIeHHOCTH, TaK KaK HE IMO3BOJISIET JIMIy COCTABUTH
YETKOE TMPEJICTAaBICHHE O COCTaB/LIOIIMX JJIEMEHTax IpeaycMoTpeHHoro Kopekcom
COOTBETCTBYIOIIETO COCTaBa IMPECTYIUIEHUS M YETKO MNPEIBHUAETh, KakKHe€ €ro AeiCTBUsA
(6e3nelicTBHE) BBI3OBYT YTOJOBHYIO OTBETCTBEHHOCTD.

6.7. Koncturyuuonnsiii Cyq cuutaer 0co00 BaXXHBIM TO OOCTOATENBCTBO, UTO BOIPOC
HEOIpeeIEHHOCTH YNOTPeOIIeMbIX B OCIIAPUBAEMOIl CTaThbe MOHATUN MOAHMMAET TAKXKE CYI,
paccMmatpuBaroluil feno mo cymiectBy. B wactHoctu, Cyay He MOHSTEH YNOTpeOisieMbld B
OCIIapUBAaEMOM CTAaThe TEPMHH “‘Qakmuueckas ommeHa HOpmbl”, KOTOPBINA JTOJIKEH MPOSBUTHCA
B “mpexpawenuu Oeticmeus 3mou HOpmbvl 8 npasosoi cucmeme”’. Cyny HE SCHO, TEPMHH
“npasoeas cucmema” ynoTpeOJIeH B MIMPOKOM WJIM Y3KOM 3HAUYCHHH, NpeKpaujeHue O0eucmeust
npagosoli HOpmsl JOMHKHO HOCHUTH SMHU30AUYECKUN MO0 CHCTEMHBIM OKOHYATEIbHBIA WIH
BPEMEHHBIN XapaKTep.

B stom acnexrte Koncrurynuonnsiii Cy cuyutaer HeOOXOIUMBIM NPEXKIE BCETO OTMETUTD,
YTO B 3aKOHOJATeNbCTBE PA He 3aKkpemieHO HOpPMAaTHUBHOE COJAEp)KaHWE TEPMHUHA ‘‘TpaBOBas
cuctema”. OH BO3HUK M ObLT yHOTpeOJIeH B TEOPUH TpaBa M XapaKTepU3yeTcs KaK IEIOCTHOCTh
HOPMATHUBHOM CHCTEMBI MpaBa (COBOKYIMHOCTh HOPM IpaBa), 00ECIIEYNBAIONIIUX MTPETBOPEHHUE B
KHU3Hb TpaBa CTPYKTYp (YUpEKIACHMI) M WACHHO-IPABOBBIX JIEMEHTOB (IIPaBOBOW KYJIBTYPHI,
IIPaBOBOM JOKTPUHBI, IPAaBOBOTO CO3HAHMUS).

Koncturynmonnsiii Cyl HaXOQuT, YTO OCHapuBaeMas CTaThsi B 3TOM CMBICIIE HE MOXKET
UMETh JIOCTAaTOYHYIO CTENEHb MPABOBOW OMPEIEIIEHHOCTH, YYUTHIBAs TO OOCTOSITENBCTBO, UTO
Jake MPU HATMYUKM CyIeOHOTO TOJNKOBaHMS TEPMUHA HA NMPAKTHKE TPYIAHO MPEACTaBUTh, YTO
KOT1a-TM00 MOKHO Oy/IeT MPETBOPUTH B )KHU3HB OCIIAPUBAEMYIO CTAThIO M MPEIBSIBUTH KAaKOMY-
nu60 nuily oOBMHEHHE B (PaKTUYECKOM OTMEHE OJHOTO M3 3JIEMEHTOB, SIBJSIONIMXCS COCTABHOM
YacThIO MPABOBOM CHUCTEMBI, HAaNpUMEpP, OAHOW K3 OCHOB KOHCTHUTYLMOHHOTO CTpOs B
OOIIIECTBEHHOM WJIM WHAWBUIYaTbHOM IIPABOCO3HAHUU.

Uro kacaercs TOro 3Hau€HuUs: TEPMUHA “IPaBOBas CUCTEMAa’, KOTOPOE CBOJAUTCS K TOMY, YTO
OHa SIBJISIETCS] PETYJISITOPOM OOIIECTBEHHBIX OTHOIICHUH, IIETOCTHOCTHIO CTAOMIM3UPYIOMINX HX
MPaBOBbIX MEp M MEXaHM3MOB, TO €CTh MO3TAIHOM WHCTUTYIIMOHAIILHOM CHUCTEMOI,

o0OecrieunBarONIeld TPETBOPEHHE B JKH3Hb TMpaBa (€ro HCIOJB30BAHHME, WCIOJIHEHHE,
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coOJIt0/IeHre, MPaBONPUMEHEHUE B IIHPOKOM CMBICNIE), TO M B 3TOM Ccily4yae HE OTNAJaloT
COMHEHHS OTHOCHUTEJIBHO YJOBJIETBOPEHHUS OCIAPUBAEMBIMU IPABOBBIMU  IIOJIOKEHUSIMU
TpeOOBaHMUS TPUHIIHIIA OTIPEICIICHHOCTH.

Hopma He wMmornma Obl HMMETh [JOCTaTOYHYH CTENEHb OINPENEICHHOCTH U  OBbITH
BOCIIPUHMMAeMOW sl NpaBOIPUMEHUTENs, eciu Obl  Jaxke “TipaBoBas  cucrema’
BOCIIPHHMMAaJach Kak “‘cuctema mpasa”’. IlpaBoBoii ¢opMoOl BbIpa)k€HHS CHCTEMBI MpaBa Kak
COBOKYITHOCTH MPABOBBIX HOPM, a0OCTParupoOBaHHOTO MOHATHUS SBISIETCS 3aKOHOATEIBCTBO. JTO
O3HayaJl0 Obl, YTO MMEJIO MECTO IpPEKpallleHue MAEHCTBUS HOPMBI B 3aKOHOJATENILCTBE.
[Ipekpalienue AeHCTBUS HOPMBI B 3aKOHOATEILCTBE MOKET UMETh MECTO TOJIBKO B pe3yJsbTaTe
OIpENeNIEHHBIX  ()OPMANIbHO-TIPABOBBIX  O(PHMUIMANBHBIX  MPOLEAYpP,  YCTaHOBIICHHBIX
Koncrurynuelnn u 3axkonamu. IIpekpamenue neldcTBHS HOPMBI B 3TOM AaCIIEKTE MMEET MECTO,
HalpuMmep, KOrJa OHa OTMEHSEeTCs, B CyJeOHOM MOpsAIKE NPU3HACTCA HEAECHCTBUTEIbHOM,
UCTEKAaeT CPOK ee ACUCTBUS, MPEKpPalIaloTCs PeryJupyeMble JaHHOW HOPMOM OOIIEeCTBEHHbIE
OTHOIIEHUA U T.1. Mexay Tem 10 3toro B ctatbe 300.1 Kogekca nmomuepkuBaetcs “hakrudeckas
OTMEHAa” HOPMBI.

Koncturynmonnsii Cya HaxoAWT, YTO YHOTPeOJEHHBIC 3aKOHOAATENIeM B OIKMCAHHOW
OUCTIO3UIMUA  (POPMYITUPOBKH “‘(pakTUdeckass OTMEHa HOpMbI. (monokeHue “de facto”) wu
“IpexpalieHue IeicTBUS 3TOI HOPMBI B ITPaBOBOi cucteme” (monoxkenue “de jure”) mpu mo00m
TOJIKOBAHMHM HE MOTYT HAaxXOJUThCS B JIOTMKO-IIPAaBOBOM B3aMMOCBSI3M JpYyr C JpPYIOM.
[Ipennonaraempie  3TUMH ~ (QOPMYJTUPOBKAMHU  TIOJIOKEHUS  HAXOJATCI B CMBICIOBOM
MPOTHBOPEYNH, TaK Kak mojiokeHue ‘“de facto” OTMEHBI HOpPMBI HE MOXET camMo To cede
IPUBECTH K TMOJIOKeHUIo ‘“de jure” mpekpaiieHuss HOpMbl. MHaye roBops, (OpMyIHpOBKa
JUCTIO3UIIMU TAKOTO COCTaBa MPECTYIJIEHUS, KaK CBEP)KEHNE KOHCTUTYLIMOHHOTO NOPAAKA, JaHa
3aKOHOJATEJIEM, B YUCIIE IPOYETO, B HECOBMECTUMON COBOKYITHOCTH Pa3IMYHBIX TEPMUHOB.

Takum  oOpa3zoM, ocmapuBaeMoe IOJIOKEHHE, KOTOpoe IpedaycMaTpuBaeTr Ooee
MHTEHCUBHOE BMEILATEILCTBO B OCHOBHOE IPaBO JIMLA HA JUYHYIO CBOOOIY, CHOPMYIMPOBAHO
HACTOJIbKO HEOIPENEICHHO, 4YTO HE II03BOJISIET MOHATH €r0 CMBICHI, MOMET IPUBECTU K
HENpeJICKa3yeMOMY, CJEI0BaTEeIbHO, TaK)KE IPOU3BOJIBHOMY MPUMEHEHHIO, WM T03BOJISET
paclMpuTh TpaHMLBl MPECTYIUIEHUS, YTO OOYCIOBIEHO OOCTOSTENBCTBOM OTCBUIKH K
KOHCTUTYLIMOHHBIM HOpMaM, UMEIOLUM CJIMIIKOM BBICOKYIO CTENEeHb aOCTpakTHOCTU. Bricokas

CTeTeHb a0CTPAaKTHOCTH cama Mo cebe He Obuta Obl MpOOJIEeMATHYHOW, eCiau Obl JAUCIIO3UIUS
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cocTaBa MpecTymieHus: Oblia copMyIupOBaHa YETKO U TO3BOJIMIA OBl pa3yMHO OTOXIECTBUTH
Croco0 BBIPAKEHUS OMUCHIBAEMOTO JICSHUSI.

6.8. Kouncrurynmonnslii Cya BO MHOTHX CBOMX IIOCTAHOBJICHHSX OOpamayics Takke K
KOHCTUTYIIMOHHOMY NPHUHIUITY copa3MepHocTH. OH 3akpersieH B crtatbe 78 KoHcTUTymuu,
COTJIACHO KOTOPOM ‘“‘Mepbl, BEIOpaHHBIC [JIs1 OTPaHMYEHHUsS OCHOBHBIX IMpPaB U CBOOO, TOJKHBI
OBITh IPUTOTHBIMU M HEOOXOAMMBIMU JUISI TOCTHOKEHUS LIEJIH, YCTaHOBIEeHHOW KoHcTUTyHHeH.
Mepbl, BEIOpaHHBIC JJIT OTPAHUYCHHUS, JODKHBI OBITh COpa3MEpPHBI 3HAYCHHUIO OTPAaHUYNBACMBIX
OCHOBHBIX TIPaB ¥ cBOOO .

Koncturynuonnsii Cyn B cBoeM IlocranoBnenun ot 18 wumrons 2020 rogma IIKC-1546,
0000111251 CBOM MPEABLIYIINE OTHOCUMBIC MTO3UIUH, JETAITBHO MPOKOMMEHTHPOBAI COJIEPIKaHNE
3TOr0 OCHOBOITOJIATAIONIETO KOHCTHTYIIMOHHOTO TPHUHIINIA, 00SCTIeYrB KaK IS 3aKOHOJATes,
Tak U JUIs TPaBONPUMEHUTEIbHBIX OPraHOB HaJJIeXkalllhie MPEINOChUIKM €ro PaBHOLIEHHOTO
BOCIIpUATUSA M peanusauuu. Emie pa3 moaTBepikgas S5TH CBOM MPHUHIMIHUAILHBIE MPABOBBIC
no3uiuy, Koncturymonnsiii Cyj cuuTaeT HEOOXOAUMBIM BBIACTUTh U3 HUX CICAYIOIIYIO: YeM
HHTEHCHBHee OrpaHMYeHHe OCHOBHOIO MpaBa WU CBOOOABI JUIIa, TeM 00Jble Opemsi
000CHOBAHMSA 3TOI0 OTPAHMYEHHS.

B pamkax Hacrosmiero nena CylieCTBEHHOE 3HAUYEHUE MMEET CUCTEMHasl CBsI3b MPUHIIMIIA
COpa3MEepHOCTH C TPHUHIUIIOM ormpeaeneHHocTu. K 3Ttomy Bompocy KOHCTUTYHHMOHHBIN CyIl
oOparuicsi Takke B cBoeM BbIieynoMsiHyToM [locranoBnennn. Ccpinasick Ha [locTaHOBIEHUS
[MIKC-917 u IIKC-1488, Konctutyuuonnsiii Cya OTMETHII, YTO IPUTOAHOCTh MEPHI, BRIOPAaHHOM
OTPaHUYHUBAIOIIUM OCHOBHOE MPABO 3aKOHOM, B MEPBYIO OYEpellb 3aBUCUT OT OOCTOSTENHCTBA
COOTBETCTBUSI MHBIM TpeOoBaHUSIM KOHCTHUTYIIMHM OTHOCHUTENHHO OTPaHUYCHHI OCHOBHBIX MpaB
1 cB000/I, 0COOCHHO KOHCTHTYIITMOHHOMY MPHUHIIUITY OMPEICICHHOCTH.

Takum 00Opa3oM, B OJHOM Cllydyae HEYETKOCTh 3aKoHomarenbHOH (opmymupoku (ITKC-
1488), a B ipyrom ciydae HEAOCTaTOYHYIO 000CHOBAHHOCTH npeamMeTHbIiMu kputepusmu (ITKC-
917) Koucturyunonssiii Cya OLEHUBAET KaK oOmCymcmeue Haorelcawux npeonocbliox
rapaHTUPOBAHUS COPA3ZMEPHOCTH OTPAHUYEHUS KOHKPETHOTO OCHOBHOTO TMpaBa.

C TOYKM 3peHUsS] YCTAHOBJICHHUS OOBCKTUBHOW CTOPOHBI MPECTYIUICHUS, COJACPKAHUS HOPM,
COJIEpKalINX CCHUIKY, MOHSATHUIHON MyTaHUIIbI, HEYETKOW (OPMBI BBIpAXKEHHS] MPECTYIUICHUS
3aKOHOJATeNh HE BBIOpaN Mepy, MPHUTOAHYIO AJS JOCTHDKEHHUS JIETUTHMMHOM 1LIETH 3alllUThI

KOHCTUTYLIMOHHOTO cTposi. To ectb BbIOOp HOpM KoHCTHTYIMM 3akoHOIATeNh HE OOOCHOBA
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MPEeIMETHBIMA KPUTEPUSIMH, 2 HEKOTOpPbIE BBIOPAHHBIE MM HOPMBI MOTYT HMEThb MOCTOSHHO
MEHSIIOIIEECs COJIEPKAHUE B 3aBUCUMOCTH OT BO3MOKHOCTHU UX IIUPOKOTO ToJIKoBaHUs. [lomumo
3TOr0, BCJEACTBHE TOJKOBAHMS JTHX 3aKOHOJATEIBHBIX  PEryJIUPOBAaHUI  BO3HUKIIA
HEIMpPEeOoJ0anMasl MyTaHULA C TOYKU 3PEHUS FOPUIMYECKOW CHIIBI HOPMBI, €€ CYIIECTBOBAHUS U
(aKTUYECKOro BIUSHUS B MPABOBOM CUCTEME, paccMaTpuBas (PaKTUYECKYI0O OTMEHY HOPMBI Kak
(dbopMy BBIpaXKCHHUS MTPEKPAILICHUS €€ MPABOBOTO JICHCTBUSI.

Takum o0pazom, Koucrurynuonusiii Cya HaxoauT, 4YTO OCHApPUBaeMasi CTATHA

HeCco3BY4YHA cTaThsaM 78 u 79 Koncruryuum.

Hcxons n3 pe3ynbTaToB pacCMOTPEHMSI I€1a U IPUHKUMAsl 32 OCHOBAHKE MyHKT 1 cTaThu 168,
nyHKT 8 yactu 1 u yacth 4 crtateu 169, crarpio 170 Konctutynuu, a taxke crtateu 63, 64, 69 u
71 Kouctutymumonnoro 3akoHa “O Koncturyuumonnom Cyne”, Konctutymmonueii Cyg

INOCTAHOBUNI:
1. Crarpro 300.1 YronoBHoro koaekca PecnyOnmkn ApMeHHs MpHU3HATH MPOTHBOpPEYAIICH
cTatbsM 78 v 79 KOHCTUTYIIMY U HEIEMCTBUTEIIHHOM.

2. Cornacno yvactu 2 cratbi 170 Koncturyuun Hactosimee IloctaHOBIIEHHE OKOHYATENBHO U

BCTYHACT B CUJIy C MOMCHTA OHyGHI/IKOBaHI/I}I.

MPEJACEJATEJLCTBYIOLIWIA A. TAJAHSIH

26 mapra 2021 roma
TIIKC-1586

[TepeBon cienaH n3aaTeabCKO-NEPEBOTIECKUM OTIEIIOM
Koncturynuonsoro cyna Pecniy6nuku Apmenus
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