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BCTYIITUTEABHBIE CAOBA
OPENING SPEECHES
DISCOURS D'OUVERTURE

I'A'MK APYTIOHAH

Ilpedcedamens Koncmumyuyuonnoeo Cyda
Pecnybauxu Apmenus

MHoroyBa>kaeMble y4aCTHUKH MeXXKAYHAapOAHOW KOHGepeHIInn!
YBa>xaeMble TOCTH!
AaMBI ¥ TOCITOAA!

IlpuBercTByto Bac m oT uMeHu opranu3aTopoB KoHdepeHIIMM BBIpa’karo
TAYOOKYIO IIPU3HATEABHOCTD 3@ IPUOBITHE B ADMEHHUIO U ydacTue B Mex-
AYHApPOAHOU KOH(GEePEeHINY, IOCBAIeHHON TpobAeMaM oOeclieueHUsI 1 3a-
IIUTEL IIPAB YeAOBEKa.

Hacrosamasa KoHdepeHIns ocoOeHHast B CBOEM POAE W OTAMYAETCH TeEM,
YTO IIPEACTAaBUTEAU OPraHOB KOHCTUTYIIMOHHOI'O INPABOCYAUS U 3allUTH
paB 4eaoBeKa Ooaee yeM 30 cTpaH, pspad aBTOPUTETHBIX MEKAYHAPOAHBIX
OpTaHU3aAIlMM COOPAAWCH, YTOOBI INPOAHAAM3UPOBATH MEKAYHAPOAHBIU
ONBIT B cdepe obecliedyeHUsT M 3alUTHE IPAaB 4YeArOBeKa. Sl yBepeH, 4TO
yuacTue B HacTrosmel KoHdepeHIUM IpepCTaBUTEAeN MHOTOYMCAEHHBIX
cTpaH 3anapHoy, LlenTparbHOoU M BocTouHOM EBpONBI, HAaIUMX KOAAET U3
CTPAaH MOAOAON AEMOKPATUH, aBTOPUTETHBEIX MEXAYHAPOAHBIX 3KCIIEPTOB
AACT BO3MOJKHOCTb CAEAQTh IIPEAMETOM OOCY’KAEHHUSI MHOYKECTBO IIPOOAEM
TEOPEeTUYeCKOro U IIPAaKTUUYEeCKOI'o XapakTepa OTHOCUTEABHO 3TOM Cephl,
OIPEANOKUTE 3(P(PEKTUBHBIE TOAXOABl UX PELIeHU.

AAs TpaHCHOPMUPYIOIIUXCSA OOIIEeCTBEHHBIX CHUCTEM 3Ta 3apada Ooaee
3A000AHEBHA, MOCKOABKY IIE€PBOOYEPEAHOU 3aA0T CTAHOBAEHUS IIPABOBO-
ro, AEMOKpPATUYeCKOIO TOCyAA@pPCTBa — TrapaHTHPOBAHHWE BEPXOBEHCTBA
mpaBa. A 3TO BO3MOJKHO TaM M HACTOABKO, TA€ U HAaCKOABKO rapaHTHPOBa-
HBI, oOeclieueHbl U 3alUINleHbl IIpaBa YeAOBeKa M OCHOBOIIOAATAIOIIMe
CBOOOARLL.

OpI‘aHbI KOHCTUTYIIMOHHOTI'O IIPABOCYAUs U MHCTUTYT 3AlIUTHEI IIPAB YEAO-
BEKa, CKOAb OCOOEHHYIO MUCCHIO UMEIOT B chepe OOeCIedyeHnsd U 3allUThI
IIpaB YeAOBEKa, CTOABb >Ke TOXKAECTBEHHBI TeM, UYTO TeCHOe COTPYAHUYECT-
BO 3TMX WHCTUTYTOB CO3AAe€T HECPaBHUMO OoAee KpelKHe IIPEANOCHIAKHT
rapaHTUPOBAHUS BEPXOBEHCTBA IIPABa.

MEXAYHAPOAHBIMI AABMAHAX. KOHCTUTYLIMMOHHOE TTPABOCYAME B HOBOM TBICAYEAETHN




TATUK APYTIOHAH. KOHCTUTYLUVIOHHBIN CYA, PECITYBAWKY APMEHUSA

B ApMeHUU TOABKO B pe3yAbTaTe KOHCTUTYLUOHHBIX pedopMm 2005 ropa
CO3MQH MHCTUTYT MHAUBUAYAABHBIX JKaA00, a Takke 3alJUTHUK IIpaB de-
AOBeKa IIOAYYMA BO3MOJKHOCTH oOpamiaTecd B KoHCTUTYIUMOHHEIM CyA,.
ONBIT IOYTU IIOAYTOPA AET CBUAETEABCTBYET O TOM, UTO OTKPBIAUCH CYlIle-
CTBEHHO HOBBIE BO3MOJKHOCTH AASl FAapPAHTHUPOBAHMUSA HEIOCPEACTBEHHOTO
AEUCTBUS KOHCTUTYITUOHHBIX IIPaB, YKPEIAeHUS 3aKOHOAATEALHBIX TapaH-
THU NIPaB YeAOBeKa, oOeclleueHHUsI NPABOBEIX IIPEAIIOCHIAOK pPeaAu3aliui
IIPaB, BOCCTAHOBAEHUS HapyUIEHHBIX IIpaB. HacKoOABKO OBI BaKHA HU ObI-
Ad 3apaya BOCCTAHOBAEHUS HApYIIEHHBIX NIPaB, AyMalo, YTO BO BpeMs Ha-
X OOCY>KAEHUM OyAeT YAeAeHO oco00e BHUMaHHWe TakKkKe IIpoOaeMaM
rapaHTUpPOBaHMUA U oOeclledeHUs IIpaB. VIMero B BUAY TO OOCTOSITEABCTBO,
YTO 0COOEHHO AAS IIEPEXOAHBIX CTPaH, FAe MHOI'He AeMOKpaTHYecKue IjeH-
HOCTU HUCKa’KeHBI, HU30K yPOBEHb IIPABOBOM M IIOAMTUYECKOU KYABTYDHI,
oOlllee NIPaBOCO3HaHUeE, HECOBEPIIEHHbI 3aKOHOAATEAbHBlE U UHCTUTYIIU-
OHAAbHBIE CHCTeMEl, IPUOOPETaoT OCOOYIO0 BA’KHOCTH BBIIBAEHUE U YCT-
paHeHMWe IIPUYMH HapyLIEeHUS IIpaB, HpPeAyIpekAeHUe UuX HapylleHUs
IIOCPEACTBOM TrapaHTHUPOBAaHUSA M oOecliedeHUs IIpaB. B paMKax AaHHOU
33AQ4M AOAKHBI OBITh KOHKPETHU3UPOBAHBI TaKKe (PYHKIIMOHAABHBIE ITOA-
HOMOUHMS I'OCYAQPCTBEHHBIX U OOIeCTBEHHBIX OPraHOB, HaliAeHBl He00OXO-
AUMEBIe CTPYKTYpPHEIE pelleHNs.

KakoBbI OHU B pasHBIX CTpaHaX, Mbl Y3HAeM BO BpeMs 3TUX ABYXAHEBHBIX
obcykpeHud. YTOOBI CAenraTh Hamly paboTy Ooree 3@HEKTUBHOU U
KOHCTPYKTUBHOM, MBI IIOIBITAAMCH HEMHOI'O OTOUTH OT YCTAHOBUBIINXCS
paHee TPAAMIIMM U CAEAAAU AKIeHT Ha IIPUHIMII IIPEACTABA€HMs OIIBITa
B3aUMOAEUCTBUS 10 OTAEABHBEIM CTpaHaM. fI yBepeH, 4TO HAIlX KOAAETHU
IIPEACTABAT HEe TOABKO IIOAOJKEHHE, CAOJKHUBIIEeCsS B UX CTPaHaX B JTOH
cdepe, HO U yAeAdaT OOABIIe BHUMAHUSA CYIIECTBYIOIIUM IMPOOAeMaM U
KOHKPETHBIM IIOAXOAAM MUX paspelleHus. 3aTeM IIPEACTaBUTEAN MeKAYHa-
POAHBIX OpPraHM3aluil OyAyT UMETh BO3MOKHOCTb IIPEACTABUTH CBOU COOD-
paKeHus.

A BBIpaykaro CBOIO IIPU3HATEABHOCTh BeHenmaHnckol komuccuu Cosera EB-
pomnel, 'eHepaAbBHOMY CEKpeTapio IOCHOAVWHY ByKMKMO 3a IpaKTUYecKoe
COAENMCTBHE U COBMECTHYIO OPTaHM3aliI0 epeBAaHCKUX MeKAYHApPOAHBIX
KOH(QepeHITuu.

AAsT Hac OOABINIas 4YecTh, YTO B HacTosmled KoHdepeHIUM OpuHUMaeT
yuactue [IpepcepaTers EBponelickoro cyaa Iio IpaBaM 4eAroBeKa 'OCIIOAUH
Kocta. OH B 5TU AHU HaxOAUTCI B ApMeHUU C O(PUITUAABHBIM BU3UTOM.

A npusercTByro [lpeacepaTens Me>XAYHApOAHOM acCOLMAIUM KOHCTUTY-
IIMOHHOT'O IpaBa rocrnoamHa Mocca, IlpeacepaTenss EBpomnelickoro peruo-
Ha Me>XAyHapOAHOTO MHCTUTYTa OMOyACMeHa rocrnopama Kocreaka.

BreIlpaskairo CBOIO IIPU3HATEABHOCTH HAIIMM KOAAeram mu3 lMcmanum, Beab-
run, [Toabmu, Poccuiickont @epepariuu, Pymbiaum, AatBuu, AUTBE, CAO-



BeHuH, Benrpuu, I'penun, boarapunu, Makeponuu, I'pysun, CaroBakum, be-
aapycu, Kazaxcrana, HupepraHpoB, YKpauHbl, MoApOBEL, TapKUKHCTAHQ,
IBeruu, Aupoppsl, Arbauun, Yepuoropuu, bocauu u I'epiieroBunbl, Ye-
xun, Kunpa, [TopTyraanun, OCTOHUM, BCEM IIPEACTABUTEAIM MEKAYHAPOA-
HBIX OpPTaHU3aIlu{, KOTOpPbIe BHEIPA3WAM T'OTOBHOCTH IIPUHATH Y4acTHe B
pa3BepPTHIBAIOLIENCA AUCKYCCUH, NepeAaTh CBOU ONBIT OTHOCUTEABHO OO0-
Cy>KA@eMOT0 BOIIPOCaA.

Ot Pecniyoamku ApMmenusa B KoHdepeHInu npuHUMaloT ydactue [Ipeace-
AaTenrb HantmonaabHOTO CoOpaHusa rocrnopuH Turpad TopocsH, MUHUCTPHI,
MEIYTaThl, CYABH, COTPYAHUKU IIPOKYPATYPHL, Pa3HEBIE CIIEIUAAUCTHL IIPaBO-
BOU cephl, YUEHBIE, IOAUTUUECKUE AeATeAU, )KYPHAAUCTEI.

Emre pa3 npuBETCTBYIO BCEX U JKEAAID IIAOAOTBOPHOU PAOOTHI.

GAGIK HARUTYUNYAN

President of the Constitutional Court
of the Republic of Armenia

Dear participants of the International Conference,
Dear guests,
Ladies and gentlemen,

On the behalf of the organizers of the Conference I would like to greet you
and express our deep gratitude for arriving in Armenia and participation
at International conference dedicated to the problems of ensuring and pro-
teiction of human rights.

This conference is a specific one and differs as the representatives of the
bodies of the constitutional jurisdiction and protection of human rights of
more than 30 states, a number of influential international organizations
have gathered to analyze international experience in the sphere of ensur-
ing and protection of human rights. I am sure that participation of the rep-
resentatives of the states of Western, Central and Eastern Europe, our col-
leagues from the states of developing democracy, authoritative interna-
tional experts would provide with the possibility of making the discussion
of wide variety of the problems as a subject of theoretical and practical
character relating this sphere and provide with effective approaches to
this problem.

For the transformation of the public systems this task has become the issue
of the day as the primary guarantee of the establishment of the jural, dem-
ocratic state is guarantee of the supremacy of right. This becomes possible
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where the supremacy of law is provided and human rights and fundamen-
tal freedoms are guaranteed and protected.

Both bodies of the constitutional justice and institute of protection of
human rights obtain a unique mission in the sphere of protection and
ensuring of human rights but the tight cooperation of these institutes cre-
ates incomparable background for the provision of supremacy of these
rights.

As the result of the amendments of the Constitution of the Republic of
Armenia in 2005 not only the citizens of the state but also the Ombudsman
gained the right to address the Constitutional Court with appeals. The
experience of the last year and a half shows that new possibilities for the
ensuring of direct action of constitutional rights, consolidation of legisla-
tive provisions of human rights, provision of legal prerequisites of realiza-
tion of rights and restoration of violated rights are created. I suppose that
despite the fact of importance of the issue of restoration of the violated
rights, during the discussions the issues of guarantee and ensuring of
rights shall be paid attention to. I mean that especially for the transient
states when a lot of democratic values are distorted, with a low level of
political and judicial culture and common sense of justice, with imperfect
legislative and institutional systems, revelation and elimination of the caus-
es of violation of rights and their prevention by means of guaranty and
ensuring of rights gain in importance. In the scope of the given task also
the functional authorizations of the state and public bodies should be con-
cretized and necessary structural decisions be found.

The peculiarities of different states will be studied during these two-day
discussions. To make our work more efficient and constructive, we have
tried to withdraw from the established traditions and make emphasis on the
principle of presenting the experience of interaction of different countries.
I am sure that our colleagues not only understand the situation which
occurs in their countries but also pay more attention to the existing prob-
lems and specific approaches of their solution. Later the representatives of
international organizations will be provided with opportunity to express
their attitudes.

I would like to express my gratitude to the Venice commission of the
Council of Europe, General Secretary Mr. Buquicchio for the practical aid
and joint organization of the Yerevan international conferences.

We are honoured by the participation in the Conference Mr. Costa the
Chairman of the European Court of Human Rights. He is in Armenia nowa-
days with an official visit.

I would like to greet Mr. Maus Chairman of the International Association
of Constitutional Law and Mr. Kostelka the European Regional Chairman
of the International Institute of the Ombudsman.



I would like to express my gratitude to our colleagues from Spain,
Belgium, Poland, Russian Federation, Romania, Latvia, Lithuania, Slovenia,
Hungary, Greece, Bulgaria, Macedonia, Georgia, Slovakia, Belarus,
Kirgizia, the Netherlands, Ukraine, Moldova, Tajikistan, Sweden, Andorra,
Albania, Montenegro, Bosnia and Herzegovina, Czech Republic, Cyprus,
Portugal and Estonia, to the representatives of the international organiza-
tions, who expressed their willingness to take part in the discussions, pass
their experience concerning the discussed issue.

Mr. Tigran Torossyan the Chairman of the National Assembly and also
ministers, deputies, judges, officials of the Office of Public Prosecutor, spe-
cialists of legal sphere, scientists, politicians and journalists participates on
the behalf of the Republic of Armenia.

Once again I would like to greet everybody and wish productive work.
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GIANNI BUQUICCHIO

Secrétaire de la Commission de Venise

M. Le Président du Parlement, M. Torosyan

M. Le Président de la Cour constitutionnelle, M. Harutyunyan

M. Le Défenseur des Droits de 'Homme, M. Harutyunyan

M. Le Président de la Cour européenne des Droits de 'Homme, M. Costa
Mesdames et messieurs,

Chers Amis,

C’est avec un plaisir toujours renouvelé¢ que je vous souhaite, au nom de la
Commission de Venise, la bienvenue a cette Conférence internationale organisée par la
Cour constitutionnelle d'Arménie et le Défenseur des droits de I'homme, que je félicité
pour leur initiative.

Cette Conférence Internationale sur I'expérience de la coopération entre les Cours con-
stitutionnelles et les ombudsmen, aborde un des thémes les plus importants de la pro-
tection des droits de 'homme en Europe pour laquelle la Commission de Venise, a sa
mesure, éuvre depuis sa création, il y a maintenant 17 ans.

Permettez moi pour ma part de me laisser aller & une tentation que m'inspire le théme
de la Conférence d'aujourd'hui: la tentation de vous dresser briévement la trame des
principes, des convictions que la Commission de Venise, inlassablement, - et je pense
avec succés, - aura eue a céur de promouvoir et d'inscrire dans le droit, dans notre pat-
rimoine constitutionnel européen dans le domaine des droits de I'homme.

Tout d'abord quant a l'existence de ces deux institutions: la Cour constitutionnelle
comme l'ombudsman; deux institutions phares, dans le paysage institutionnel d'un
pays, pour la protection des Droits de I'Homme.

Si il est connu que la Commission de Venise a éuvré pour la création de cours consti-
tutionnelles dans les nouvelles démocraties, elle a avec la méme volonté promu la mise
en place et la consolidation surtout au niveau constitutionnel de l'institution de
I'Ombudsman. Nous I'avons fait avec d'autant plus de conviction que ces deux institu-
tions ont un objectif commun: assurer une protection effective des Droits de I'Homme
dans leur pays.

Certes, ces deux institutions majeures ne disposent pas des mémes moyens, mais le but
général - la protection des droits de I'hnomme -est identique pour les deux. La Cour con-
stitutionnelle est un organe juridictionnel, 'Ombudsman ouvre une voie non judiciaire.
Ces différences en font des instances complémentaires et non pas concurrentes.

Il est logique et méme indispensable que ces deux institutions coopérent. C'est la rai-
son pour laquelle, je vous suis particuliérement reconnaissant d'avoir organisé une telle
Conférence, qui rassemble des représentants des deux institutions de par 1'Europe.



La coopération entre la Cour et I'ombudsman s'établit dans les deux sens:

D'abord, I'ombudsman se constitue en médiateur entre la Cour constitutionnelle et le
public. Si la Cour vise l'identification et l'interprétation des principes juridiques, - qui
appliquées par les tribunaux, - permettent aux individus une protection efficace de leurs
droits fondamentaux, I'ombudsman s'inspire de ces principes et les diffuse auprés du
public mais aussi auprés des autorités. Son role est de les traduire dans un langage com-
préhensible pour chacun et les adapter aux situations du quotidien. Il doit ainsi faciliter
l'accés de l'individu aux instances judiciaires.

Ce role est primordial surtout dans les nouvelles démocraties, ou I'ombudsman con-
tribue de fagcon pédagogique a I'établissement d'une culture juridique, qui protége les
droits de 'homme. En 'vulgarisant' la jurisprudence de la Cour constitutionnelle, il con-
tribue a enraciner ces idées dans la conscience de chaque individu, mais aussi de
chaque représentant de I'Etat, de chaque fonctionnaire, de chaque policier.

En plus de cette fonction de diffusion des principes, I'ombudsman est attentif aux arréts
de la cour constitutionnelle, a son interprétation des droits de I'homme, pour s'en inspir-
er pour d'éventuelles recommandations au Législateur.

Dans la conception de Kelsen, la cour constitutionnelle est le 1égislateur négatif, or
I'ombudsman, joue un réle positif, pouvant suggérer des améliorations de la législation.

C'est aussi coopérer que de suivre 1'exécution des arréts de la cour constitutionnelle.
L'ombudsman n'a pas le pouvoir d'en assurer la mise en éuvre, il a cependant le pou-
voir d'étre le relais, le porte voix d'exécutions défaillantes, qui sont inadmissibles
dans un Etat de droit, d'une démocratie appartenant a la famille du Conseil de
I'Europe.

Inversement, la coopération entre ces deux institutions est particuliérement saillante
lorsque le ombudsman peut saisir la Cour constitutionnelle et contester devant celle-ci
un texte dont la constitutionnalité au regard des droits fondamentaux lui parait dou-
teuse. C'est le cas de I'Arménie, de I'Albanie, de la Géorgie, de 1'Estonie, la Moldova,
la Pologne, le Portugal, la Roumanie, la Russie et I'Espagne. Nous aurons 1'occasion
d'en apprendre un peu plus sur ces compétences au cours de cette Conférence, et je
m'en réjouis.

Son contact constant et direct avec le peuple permet a I'ombudsman d'identifier les
problémes de protection des droits de I'homme dans la législation, auxquels la Cour
constitutionnelle peut remédier si elle arrive a la conclusion qu'un texte de loi est
inconstitutionnel.

La saisine de la Cour constitutionnelle par 'ombudsman - un organe non politique et
neutre - permet ainsi d'identifier et d'évacuer rapidement les problémes d'une législa-
tion en contradiction avec le respect des droits de 'homme.

Or, cette possibilité de saisine de la Cour constitutionnelle n'exclue pas le recours direct
a la cour constitutionnelle, mais elle le compléte.

La Commission de Venise a fait la promotion de Cours constitutionnelles aux compé-
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tences larges, notamment dans le domaine de la protection des droits de I'hnomme car
ceux-ci sont au premier chef inscrits dans la constitution.

La Commission est consciente des enjeux auxquels les jeunes démocraties font face,
consciente du besoin vital de leur redonner confiance dans un ordre juridique basé sur
la défense des droits fondamentaux et sur des principes de démocratie pluraliste. En
conséquence, la Commission promeut a la fois le recours individuel a la cour constitu-
tionnelle et la saisine par 'ombudsman.

En Arménie, nous avons non seulement pris soin de voir l'institution de I'ombudsman
créée au niveau constitutionnel dans des conditions d'indépendance et de crédibilité,
mais nous avons également donné un avis sur 1'amélioration de la 1égislation, qui régit
l'activité de cette institution. Nous espérons qu'il sera possible de mettre en éuvre ces
suggestions.

A chaque occasion il importe de rappeler, par écrit dans nos avis ou oralement comme
aujourd'hui lors d'une Conférence, que l'indépendance - notamment a 1'égard du pou-
voir exécutif - est un facteur essentiel au bon fonctionnement des deux institutions, de
la Cour constitutionnelle comme celle de I'ombudsman. Cette indépendance, y compris
l'indépendance budgétaire, est la clef non seulement de leur activité mais de leur suc-
cés, de leur crédibilité vis-a-vis chaque individu.

Monsieur le Président,

Si indépendantes qu'elles soient, la Cour constitutionnelle et 'Ombudsman n'en ont pas
moins besoin d'une coopération étroite et ce afin d'assurer le plus juste juridiquement
et le plus haut degré de protection des libertés et droits fondamentaux.

Ces deux institutions portent en elles mémes, par leurs fonctions et missions dans le
domaine de la protection des droits de I'homme, beaucoup d'espoirs et d'attentes de la
part de leurs concitoyens. Au dela des frontiéres nationales, leur action est suivie avec
attention si ce n'est attendue; et je pense aux institutions internationales comme le
Conseil de I'Europe, et en particulier a la Cour européenne des droits de I'Homme et
bien sur a la Commission de Venise.

La Cour constitutionnelle comme l'institution de 'Ombudsman sont des acteurs certes
différents mais indispensables voire complémentaires pour la protection des droits de
I'homme.

En conclusion, j'aimerais vous assurer de mon soutien, du soutien constant ainsi que de
la disponibilité de la Commission de Venise. Vous savez comme moi que certains mots
ne sont pas vides de sens, ce ne sont pas des mots vains, comme ne sont pas vains ceux
inscrits dans une constitution.

Je vous remercie de votre attention.



AP’KHAHHHW BYKHUKHO

Tenepanvhubiii cekpemaps Beneyuanckoti komuccuu
Cosema Eeponsi

YBaskaeMbiti [IpepcepaTenb mapaaMeHTa I'-H TopocsH!
YBakaeMmnili Ilpepcepatens Korcturynuonsoro Cyaa r-H ApyTIOHSH!
YBakaeMbI¥ 3alJUTHUK IIPaB 4YeAOBeKa I'H ApPYTIOHSAH!

YBaxkaeMniti [TpeapcepaTenr EBpOIIECKOro Cypa IO IIpaBaM 4YeAOBeKa I-H
Kocra!

AaMBI U TOCITOAA!

Kak Bcerpa, ¢ OOABIIMM YAOBOABCTBHEM OT MUMeHU BeHelMaHCKOU KOMUC-
CHM IIPUBETCTBYIO BaC HA 3TOM MEXAYHAPOAHOM KOH(EPEHIINU, OPraHu3o-
BaHHOU KoHcTuTrynuoHHBEIM CypoM PecniyOauku ApMeHUs B 3alllUTHUKOM
IIPaB YeAOBEKa, IO3APABASIIO UX C 3TOW MHUIIUATHUBOM.

JTa MeXXAyHapopHasd KOH(pepeHIUsA Ha TeMy OO0 OIBITe COTPYAHWUYECTBa
KOHCTUTYITUOHHBLIX CYAOB W OMOYACMEHOB BBISIBASIET OAHY M3 HaWBa’kKHEM-
MUX TeM 3allUThl TpaB dYeroBeka B EBporie, Tem, K KoTopou Benermanc-
Kasd KoMuccus obpallarach C CaMOrO CBOEro CO3paHud - 17 AeT Hasa.

Ncxopsa U3 TeMbl CETOAHSAIITHEN KOH(EPEHIINH, TO3BOABTE U3AOKUTDL ITPUH-
UL, YOEeXXAeHUs, KOTOphle BeHenmaHCKasg KOMUCCHS, KaK MHe KakeTcCH,
C OOABIINM YCIIEXOM IIPETBOPIET B >XKMU3Hb M BHEApPSAET B IIPaBO, B HaIlle
KOHCTUTYIITUOHHOE eBpOIleicKoe HacAepMe B cdepe IIpaB 4YeAOBeKa.

[Tpexxape BCero, OTHOCHUTEABLHO CYIIIECTBOBAHUS I3TUX ABYX WHCTUTYTOB -
Koncrurynuonsoro Cyaa u oMOYACMEHa, ABYX BEAYIINX MHCTUTYTOB T'OCY-
AapcTBa B cdepe 3alIUThHl IIpaB YeAOBeKa.

N3BecTHO, 4TO BeHeLII/IaHCKaH KOMUCCHUA MIPUBETCTBYET CO3AaHNEe KOHCTU-
TYOUOHHBIX CYAOB B CTpAaHAX HOBOM AeMOKpaTUH, OHa C TeM JXKe JHTYy3Ua3-
MOM ITOOILIpdeT CO3AAHUE, OCOOeHHO Ha KOHCTUTYIITMOHHOM YPOBHE, UHCTHU-
TyTa OM6YACMeHa. Mgl ¢ YBEPEHHOCTBIO CUHUTAeM, 94TO 3T ABA MHCTUTYyTA
HNMEIoT OGI_U;YIO IIeAb - 00eCcIIeunThb Sq)(beKTI/IBHYIO 3alIuTy IIpaB 9eAOBeKa
B CBOUX CTpaHAaX.

XOTs 3THU ABa KPYHIHBIX MHCTUTYTa He OOAAAQIOT TEMH K€ METOAAMU, OA-
HAKO MMEIOT OOIIyIO IeAb - 3allluTa IIpaB YeAOBEKa, YTO OAMHAKOBO IIPHU-
MEHUMO AASI OOOMX.

Koucrurynuonuei Cyp - CyAeOHBIM OpraH, OMOYACMEH - HeCyAeOHBIN.
OTH pa3AuumMsa UMEIOT AOTIOAHSIOIIUN XapaKTep, @ He KOHKYPHUPYIOIINN.

AOTHUYHO U AaKe HEeOOXOAMMO, YTOOBI 3TH ABA MHCTUTYTa COTPYAHWYAAMN.
OTO M eCTh IPUYUHQ, 110 KOTOPOM OblA@ OPraHW30BaHa HACTOAINIAsA KOHe-
peHIusa (3a 4TO S OCOOEHHO BaM OAaropapeH), KOTopas oOObeAMHUAA
IpeACTaBUTeAeN 3THX ABYX MHCTUTYTOB CO Bcell EBpPOIHL

MEXXAYHAPOAHBIVI AABMAHAX. KOHCTUTYLUMOHHOE ITPABOCYAVWE B HOBOM THICAYEAETHN
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CotpyaHuuecTBO Mexay CyaOM M OMOYACMEHOM OCYIIIECTBASIETCS IO ABYM
HAITPpABACHUAM.

Ilpe>xpe Bcero, oMOyACMEH SIBASIETCS IIOCPEAHUKOM MEXXAY CYAOM M 0O0-
mecTBeHHOCThIO. Ecam Cyp omnpeperdeT W HWHTePHPETHUPYET IIPAaBOBBIE
IPUHIIUIEL], KOTOphle IPHUMEHSIOTCS CyAaMu, oOecreunBasi AuljaM 3 dek-
TUBHYIO 3aIIUTy CBOWX OCHOBHBIX IIpaB, TO OMOYACMEH PYKOBOACTBYETCS
STUMU MPUHIUIIAMUA ¥ PACIIPOCTPAHSIET UX CPEeAU OOIeCTBEHHOCTU U Cpe-
AN BAacTen. Ero POAB COCTOUT B IIepeBOAE€ O3TUX IIPUHIUIIOB HA AOCTYII-
HBIM Ka)KAOMY SI3BIK U UX apalTalluM K Ka’KAOAHEBHOM curyarnuu. OH Tak-
Ke AOAKEH OOAErYUTH AOCTYII AWI] B CyA€OHBIE MHCTAHIIUM.

JTa POAL IIepBOCTeNeHHa 0COOEHHO AASI CTPaH HOBOM AeMOKPATUH, TAE OM-
OyACMeH UrpaeT CKOpee IIeAArOrMYecKyiO0 POAbL B CTAHOBAEHUU IIPAaBOBOM
KYABTYPBI, KOTOpas 3allluIaeT IpaBa yeroBeKa. «[lonmyagapusupysa» mpaso-
BYIO TPAKTUKY KOHCTUTYIIMOHHOTO CyAd, OMOYACMEH BHEAPSET 3TU UAEU B
CO3HaHUEe Ka>KAOTO MHAWBUMAQ, Ka’KAOTO IIPEACTaBUTEASI CTPaHBI, Ka’kKAOTO
O0(pUIUAABHOTO AWIE, KA’KAOTO IIOAMIIEUCKOTO.

KpoMe dyHKIUM pacIpoCTpaHeHUs 3TUX IPUHIIUIIOB, OMOYACMEH C OOAB-
IIMM BHUMAHUEM CAEAUT 3@ PEUIeHUSIMU KOHCTHUTYIIMOHHOI'O CYAQ, €ro
KOMMEHTApHUSIMU IIPAB YeAOBeKa AAS MPEAOCTAaBAEHUSI PEKOMEHAAIUM 3a-
KOHOAQTEAIO.

B KOHI eIl KeanszeHna KOHCTHTYHHOHHBIﬁ CYA SABASETCSI HeraTUBHBIM 3ad-
KOHOAQTEeAEeM, B TO BpeMid KakK OMGYACMQH nMeeT IMIO3UTUBHYIO POAB, IIPEA-
Adrasd COBEpPIIEHCTBOBaHME 3dKOHOAAQATEABCTBA.

COTpyAHMUYECTBO TaK’Ke KacaeTcd MCIOAHEHHNS pelleHUNM KOHCTUTYIIUOH-
HOro cypa. OMOYACMEH He MMeeT IIOAHOMOYMS OOeCIleueHUsI UCIIOAHEHUS
pelleHni KOHCTUTYIIUOHHOIO CyAd, OAHAKO OH MMeeT IIPaBO OBIThH IIOCPEA-
HUKOM, PYIIOPOM HEINOAHOIIEHHOTO HCIIOAHEHUS PeIIeHUM, YTO HelpueM-
AEMO B IPaBOBOM T'OCAYapCTBe, KOTOpoe dBAseTcs 4acThio CoBeTa EBponbl.

M Hao0opOT, COTPYAHUYECTBO ITUX ABYX MHCTUTYTOB OCOOEHHO BBIAQIOIIE-
ecs, TIOCKOABKY OMOYACMEH MOJKeT OOpallaThbCd B KOHCTUTYIIMOHHBIN CYA,
¥ OCIIapUBaTh KOHCTUTYIIMOHHOCTE HOPM O IIpaBax 4YeAOBEKa, KOTOPhIe, Ha
€r0 B3TAS), CIOPHBL. OTO caydau ApMmenuu, AnGanuu, I'pysum, DcToHUH,
MonapoBs, IToasmn, [Toptyraanu, Pymeranu, Poccuu u Mctianun. Y Hac 0y-
AET BO3MOYKHOCTD MOOAVKE O3HAKOMUTBLCS C MIOAHOMOUYUSAMU 3TUX CYAOB B
pamkax Hacrosamel KoundepeHnyu, yeMy S OYeHb paj.

[MTocTogHHasA U NpsiMast CBI3b OMOYACMEHa C HapOAOM IIO3BOASET €My BhbI-
SIBASITb IPOOAEMBI 3alllUTHI IIPAB YeAOBeKa B 3aKOHOAATEABCTBE, KOTOpPHIE
KOHCTUTYLIMOHHBIM CYA MOJKET YCTPAHUTh, €CAU IPUAET K 3aKAIOYEHHUIO O
HEKOHCTUTYIIMOHHOCTU TeKCTa 3aKOHa.

OoO0paiieHne OMOyACMEHa B KOHCTUTYIIMOHHBIU CYyA - HEIOAUTHYECKUM U
HEUTPaABHBIM OPTaH - ITO3BOASIET TAKyKe BBISIBUTH M OBICTPO CpearupoBaTh Ha
IIPOOAEMBI 3aKOHOAATEALCTBA, IPOTUBOpeYalliie YBa)KeHHUIO IIPaB YeAOBeKa.



OAHAKO BO3MOYKHOCTH OOpallleHus B KOHCTUTYIIMOHHBLIN CyA HE MCKAIOYa-
eT TIpsMoe 3asiBAeHHEe B KOHCTUTYIIUOHHBIM CYA, @ BOCIIOAHSET ero.

Benermarckass KOMUCCHS TTOONIPSIET MIUPOKUM CIIEKTP MOAHOMOYUM KOHC-
TUTYIITUOHHBIX CYAOB, OCOGEHHO B OOAACTHU 3all[UTHI IIPaB YEAOBEKa, ITOC-
KOABKY IIOCAE€AHUE SIBASIIOTCSI IepBOOYepeAHBIMU B KOHCTUTYLIMH.

KoMuccust co3HaeT 11eAr, K KOTOPBIM CTPEMSITCS CTPAHLI HOBOW AEMOKPATHUH,
CO3HaeT UX >KU3HEHHYI0 HeOOXOAMMOCTDL IIPUOOpPETEeHUsI AOBEpUs B IIPaBO-
BOM ITOPSIAKE, OCHOBAHHOM Ha 3allliTe OCHOBHBIX ITPaB M IIPUHITUIIOB IIAIOPa-
AUCTHUUECKOU AeMoKpatuu. CaepoBaTeAbHO, KOMUCCHS TOOILIPSIeT OAHOBpe-
MEeHHOe HaAuuuie MHAUBUAYAABHBIX >Kano0 U oOpaleHuil oMOyACMeHa.

B ApMeHUM MBI HE TOABKO YYPEAUAN WHCTUTYT OMOYACMEHA Ha KOHCTHUTY-
IIMOHHOM YPOBHE B YCAOBHMAX HE3aBUCHUMOCTUA M HAAEKHOCTHU, HO MBI TaK-
JKe BBIPDA3UAU MHEHHEe O COBEPIIeHCTBOBAHMU 3aKOHOAATEABCTBA, KOTOPOE
pEryAupYeT AeATEeABHOCTb 3TOIO MHCTUTYTA. MBI HaAeeMCs, YTO 3TU IIPEA-
AOJKEeHUsI, BO3BMOJKHO, OYAYT Pearru30BaHEL

B Arobom CAane BAa’>KHO OTMETUTH IIMCBMEHHO B HAIIIUX 3aKAKOUYEHUAX UAU
YCTHO, KaK CeTOAHS BO BpeMs KoH(epeHIIUN, 4YTO HE3aBUCUMOCTD, OCOOEH-
HO IIO OTHOIIEHMWIO K HCIOAHUTEABHOM BAACTU - CYIIECTBEHHBIU (PAKTOP
YCIIEITHOIO (PYHKIIMOHMPOBAHUSA 3TUX ABYX WHCTUTYTOB - KOHCTUTYLIMOH-
HOT'O CyA@ ¥ OMOyACMEHa.

l'ocniopun TlpesnpeHT, OyAydYM HE3aBUCHMMBIMHU, KOHCTUTYIIMOHHBIM CYA U
OMOyACMeH He OyAyT HYKAQThCA B OOAee TECHOM COTPYAHUYECTBE AAST
obecrieueHNs I0pUANYECKHN OOAee YeTKOTO U BEICOKOTO YPOBHS 3aIIUTHI OC-
HOBHBIX MpPaB U CBOOOA.

OTH ABa MHCTUTYTA CBOUMHU (DYHKIUSIMU U MUCCUSAMU B OOAQCTH 3AIUATHI
IIpaB 4eAOBeKa BHYIIAIOT HAAEKABI CBOMM COTpa’kpaHaM. BHe HallMOHAAb-
HBIX TPAHMUI] 3a UX ACUCTBUAMHU THIATEABHO CAEAAT, s UMEIO B BUAY TaKue
Me>KAyHApOAHBIe MHCTUTYTHI, Kak CoBer EBpomnsbl, B ocoO0eHHOCTH EBpO-
IIEMCKUM CyA 110 IIPAaBaM YeAOBeKa U, KOHeYHO, BeHellnaHncKyro KOMUCCHIO.

KOHCTUTYIHMOHHEII CypA W MHCTHUTYT OMOYACMEHA SBASIOTCSA PAa3HBIMU, HO
0053aTeABHO B3aUMOAOIIOAHSIOIINMY UHCTUTYTaMU B c(hepe 3alUTHL IIPaB
YeAOBeKa.

B 3akaroyeHue, XoTeA OBl YBEPUTH BAC, YTO BBl BCEraa MOJKeTe PaCCUUTHI-
BaTh Ha BeHenuaHCKyI0 KOMHUCCHUIO. BB, KaK U 5, 3HaeTe, YTO HEKOTODPHIE
CAOBa He AUIIEHBI CMBICAQ, 3TO He IIyCThle CAOBQ, Kak He TIIeTHBI CAOBA B
Koncrurynun.

Baaropapro 3a BHUMaHUeE.

MEXAYHAPOAHBIMI AABMAHAX. KOHCTUTYLIMOHHOE TTIPABOCYAME B HOBOM TBhICAYEAETHNU
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APMEH APYTIOH/H. 3AIIVTHMK ITPAB YEAOBEKA PECITYBAVIKM APMEHVIA

APMEH APYTIOHAH

3awumnuk npae uenroeexa Pecnybauxu Apmenus

CoBpeMeHHBIUM MUP HEBO3MOJKHO IPEACTABUTH Oe3 IIpaB U CBOOOA YeAOBe-
Ka, OCHOBAHHBIX Ha IIPMHIUIAX CBOOOAEI, PABEHCTBA, CIIPABEAANBOCTHU. He-
AOBEK SIBASIETCSI OOBEKTOM MCCAEAOBAHUS I'yMAHUTAPHBIX HAyK B Pa3And-
HBIX aCIIeKTaX ero CYIIHOCTH U AedTeAbHOCTH. Ha ceropHAIIHUN A€HBb BCe
CAOXKHeHIIe TI'OCyAAPCTBEHHO-IIPABOBBIE SBAEHUSI B KOHEUHOM CcuYeTe
KPHUCTAAMU3YIOTCA B IIPAaBaxX U CBOOOAAX YEAOBEKa. B 3TOM IhaHe FOPUCTHI
W3y4aloT SIBA€HUS U IIPOIIeCCHl, IIPOYHO BIAETEHHBIE B UYEAOBEYECKYIO
JKU3Hb, B KOTOPBIX PACKPBLIBAIOTCS CBOMCTBA MHAMBHAQ, €ro CBA3U U 3aBU-
CUMOCTU U KOTOPBIE COCTABASIIOT CYTh OBITHS YeAOBeKa.

[TpaBa ueroBeKa HeOTUy KpaaeMbl. HUKTO He MOJKeT AMUINTE 4YeAOBeKa ero
€CTeCTBEHHEIX IIPaB - Ha KU3Hb, HA AMYHYIO HEIIPUKOCHOBEHHOCTH, CBO-
OOAHBIN BBIOOP CHOCOOOB CBOEUN JKU3HEAEATEABHOCTH, CBOOOAY COBECTH,
MHeHUN, yOe>KAeHHM, aBTOHOMHUIO B cdepe UYaCTHOU >KU3HU U APYTUX
npas. [IpaBa yeArOBeKa - 3TO IIeHHOCTHBIM OPUEHTUP, ITO3BOAAIONINN TPU-
MEH4Th 'JeArOBeueCKOe m3MepeHue" K IOCyAapCTBY, NIPaBy, I'Pa’kAQHCKO-
My oOlIecTBY. B 3TOM acmekTe OmacHOCTH MOTAOIIEHUS TPA*KAQHCKOTO 00-
IIeCcTBa IIOCTCOBETCKMM TOCYAQPCTBOM, OTOCYAAPCTBAeHHEe Bcex cdep
JKU3HU B KOHEYHOM CueTe IIPUBEAET K TOMY, YTO IIpaBa YeroBeKa Aubo Oy-
AYT OTCYTCTBOBATh, AMOO OYAYT HOCUTb A€KOPATUBHBIM XapaKTep.

ChepyeT OTMETUTBH, YTO 0€3 COAMAAPU3UPYIOLIEN 3TUKM OOILIECTBO AOATO
npoAep>kaTbcsad He cMoxkeT. OHO HY’KAAQeTCA B CB434X. be3 Tpapunmu, 6e3
TEPIIMMOCTH U 3TUYECKOTI'0 KOHCEHCYCa, AeJKalllero B OCHOBE HOPM IOBeAe-
HHd, IIOCTCOBETCKUE OOlleCTBa MOTYT PYXHYTH IIOAOOHO TOMY, KakK OOpy-
IIIUAACH COITMAAMCTHYECKAsI CUCTeMa.

OTHOILIIEHNUS YeAOBEKA M T'OCYAAPCTBA - BaXKHEUIIINY NIPU3HAK, XapaKTepu-
3YIOIUN IIPUPOAY TOM MAM WHOU IIWUBUAW3AIINY, & TOCYAAPCTBO - Kak IIpa-
BOBOe HAM HenpaBoBoe. CHTyalyd, CKAAABIBAIOWIASACA B OOABIIMHCTBE
IIOCTCOBETCKUX I'OCYAApPCTB, KpoMe, MO’KaAyH, rocypapcTB baaTuu, ocras-
AsdeT JKeAaThb Aydilero. EcTe MHOro TpeBOT U IPOOAEM B CMBICAE FapaHTUH
U 3aIIUTHI IPaB U CBOOOA 4EeAOBEKa.

B 3TOM nmhraHe TPYAHO EePEOLeHUTh POAb TAKUX CPABHUTEABHO HOBBIX MHC-
TUTYTOB, KakK MHCTUTYT OMOypcMeHa u KorcrurynuoHHBIU Cypa. OHE He
TOABKO BEAYT IIPOMUAGKTUYECKYIO ACATEABHOCTh B OOAACTH 3aKOHOAATEAB-
HOW U IIPABOIPUMEHUTEABHOU IIOAUTHKHU, HO M CIIOCOOCTBYIOT (DOPMHUPOBA-
HUIO HOBOM KYABTYpPBI M IIPAB YEAOBEKa KakK BeIcIIeU IeHHOCTU. COTpyA-
HUYECTBO K€ 3TUX HMHCTUTYTOB SIBASIETCS CYILLECTBEHHBIM HUMITYABCOM AAS
AE€MOKpPATU3aliuK OOIeCTBa ¥ CTAHOBAEHHUS IIPABOBOTO rocypapcTBa. boaee



TOTO, CaMa IIPUPOAA AEATEABHOCTH 3TUX MHCTUTYTOB CIIOCOOCTBYeT (DOPMHU-
POBAHUIO HE MPOCTO MACCUBHBLIX TPAa’XAQH, JKAYIIUX OT TOCYAAPCTBEHHBIX
OpPraHOB rapaHTHPOBAHMSA 3alIUTH CBOUX IIPaB, @ HA0OOPOT, KOHCTUTYLIU-
OoHHag urocodus, rexkalnasd B OCHOBE 3TUX OPraHoOB, CIIOCOOCTByeT op-
MUPOBAHUIO AMYHOCTEM C aKTUBHOM I'Pa>kpAaHCKOMN MO3UITUEN, AIOAEH, TOTO-
BBEIX OOpPOTBLCSA 3a CBOU IIpaBa. M 3TO oueHb BakHO, OO Oe3 BHYTpeHHEU
CBOOOABI HET BHEIITHEM CBOOOABLI.

B PA mocaepnme pedopMbl HalpaBA€HBI Ha 3EeKTUBU3AINIO0 NHCTUTYIIU-
OHAABHOM CHUCTeMBl rapaHTUPOBAHUS 3alUTHI IIPaB 4eAOBeKa. VIMeHHO B
3TOM pPaKypce HY’KHO IIOHMMAaTh IIOCAEAHWE W3MEHEHUs IIOPSIAKA AeATeAb-
HOCTU [IpaBUTEABCTBa, COTAACHO KOTOPBIM BCE 3aKOHOIIPOEKTHI, HEIIOCPEA-
CTBEHHO KacalolWecs IIpaB U CBOOOA YEAOBEKa, IIPeABAPUTEABHO AOAKHBI
OBITH HAIIpABAEHBI Ha PACCMOTpeHHe 3allUTHUKY IIpaB 4YeroBeKa. AAd WHC-
TuTyra OMOYyACMEHa, KOTOPBIU SIBASIETCS MHAMKATOPOM CYILECTBYIOLIEU B
CTpaHe CUTyallUH, II0 FapaHTUPOBAHHOCTH 3AIUTHI IPAB YEeAOBEKA OAHUM
13 OCHOBHBIX COIO3HUKOB SIBASIETCS CyAeOHasl CUCTeMa U, B IIEPBYIO Ode-
peab, KoHcturtynuorubl Cya. V1 MBI yBepeHBI, YTO 3TU ABAa UHCTUTYTA B
BOIIPOCAX I'OCYAQPCTBEHHOI'O CTPOUTEABCTBA MMEIOT OYeHBb OOABIIOU IIOTEH-
IIMaA COTPYAHUYECTBA, KOTOPEIM OyAeT HEYKAOHHO Pa3BUBATHCH.

ARMEN HARUTYUNYAN

Ombudsman of the Republic of Armenia

It is impossible to imagine the modern world without human rights and
fundamental freedoms, based on the principles of freedom, equality, and
justice. The Arts study a human being in the different aspects of his/her
essence and activity. For the time being, all the most difficult state-legal
phenomena are finally crystallized in human rights and fundamental free-
doms. In this respect lawyers study the phenomena and processes, firmly
intertwined with human life, where features of an individual, his connec-
tions and dependences, are revealed and make the essence of human exis-
tence.

Human rights are inalienable. Nobody can deprive a person of his natu-
ral rights - to life, to personal security, free choice of the means of his vital
functions, freedom of conscience, persuasions, freedom to hold opinions,
autonomy in the sphere of private life and other rights. Human rights are
a value guiding line, allowing to apply the "human dimension" to the
state, law, civil society. In this respect the danger of absorption of civil
society by postsoviet state, govermentalization of all spheres of life will
finally lead to the complete absence of human rights or to their decora-
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tive character.

It is worth mentioning that without uniting ethics society will no longer be
able to remain. It is in need of connections. Without tradition, tolerance
and ethical consensus, underlying the rules of conduct, the postsoviet soci-
eties can collapse like socialistic system.

Relations of a person and state are a major factor, characterizing nature of
a given civilization, as well as identifying a state as legal or illegal.
Situation in most postsoviet states, except for, perhaps, Baltic states, is
unsatisfactory. There are many problems in sense of guarantees and pro-
tection of human rights and fundamental freedoms.

In this regard one can not overestimate the role of such comparatively new
institutes as institute of Ombudsman and the Constitutional court. They
not only implement preventive activity in the field of legislative and law
enforcement policy but also contribute to the formation of a new culture
and human rights as the highest value. Collaboration of these institutes is
a substantial impulse for democratization of the society and formation of a
legal state. Moreover, the very nature of activities of these institutes con-
tributes to the formation of not simply passive citizens, waiting for the pub-
lic organs to guarantee the protection of their rights, but quite the oppo-
site, constitutional philosophy, underlying these organs, helps to form per-
sonalities with active civil position, people, ready to fight for their rights.
And this is very important, because there is no external freedom without
internal one.

The latest reforms in the RA are directed to the strengthening of the insti-
tutional system of guaranteeing human rights protection. Exactly from this
perspective it is necessary to understand the latest changes in the order of
governmental activities, according to which, all draft laws, directly affect-
ing human rights and fundamental freedoms should be previously direct-
ed to the Human Rights Defender for his opinion.

One of the main allies for the Ombudsman institution, which is the indica-
tor of existing situation in a country, is the judicial system and, in the first
place, the Constitutional Court. And we are certain that these two institu-
tions have very large potential of collaboration in the field of state build-
ing, which will steadily develop.




AEHAEB BAAAPY
Hupexmop bropo FOHECKO ¢ Mockee

YBarkaeMble y4aCTHUKN KOH@epeHIUH!
YBakaeMble OpraHu3aTophI!
AaMbl U rocmopa!

Ot umenu Mockosckoro bropo FOHECKO pap mpuBeTCTBOBATH y4aCTHU-
KOB, OpPraHM3aTOPOB M ToCcTel MeRKAYHapOAHOU KoH@epeHUn "PoAb
KoncrurynuonHoro Cyaa u nHCcTUTyTa OMOyACMEHA B 3alllUTe IIPaB YeAO-
BeKa", COBMeCTHO opraHu3oBaHHOM KoHctuTtynmoHHeIM CypaoM ApMeHUU U
AnmapaTtoM 3alllMTHUKA IIPaB 4YeAroBeKa PecmyOAuKU ApMeHUd.

Kak Brl 3HaeTe, Opranuzanua OO0bepAWHEHHBIX Hanuil yaeasdgeT IpuUCTaAb-
HOe BHMMAaHHE IIpaBaM YeAOBeKa, B TOM YHUCAE KaK BaKHEUIIeN IIPEeAIo-
CBhIAKE AAS YCTOWUMBOTO PA3BUTHA U Pa3BUTHSA UEAOBEUECKOTO TOTeHIIHA-
Ad. OTO 0O0YCAOBAEHO BO3PACTAOIIUM CTPEMAEHHUEM YeAOBEUEeCTBa K TaKOU
>KU3HU, B KOTOPOM BPOXKAEHHOE AOCTOMHCTBO U IIEHHOCTb Ka*kKAOU YeAOBe-
YeCKOM AMYHOCTH OYAYT IMOAB30BATBHCS YBaKeHUEM M 3allfUTOU.

C mowmenTa cBoero co3paHusa FOHECKO kak opHO U3 CcIIeTUaAM3UpPOBaH-
HBIX yupexxpeHut OOH urpana Ba’kKHYIO POAB B OOAACTH IPaB YeAOBeKa.
B pamKax cBoero Me>KAYHapOAHOT'O MaHAATa, 3aKPEIAeHHOTO B YCTaBe
FOHECKO, "Opranmsanusi cTaBUT cebe 3apadeil COAENCTBOBAThH YKpeIAe-
HUIO MUpPa U 0e30IIaCHOCTH NyTeM PACIIUpPEHHs COTPYAHWYECTBA HAPOAOB
B oOaacTu oOpa3oBaHUS, HAayKU U KYABTYPHl B MHTepecax obecnedyeHUs
BCeOoOlllero yBa>keHUs, CIIPABEAAMBOCTH, 3aKOHHOCTU U IIpaB 4YeAOBEKQ, a
TaK>Ke OCHOBHBEIX CBOOOA, TPOBO3TAAIIIEHHEIX B YcTaBe Opranusanuu O0b-
eAMHeHHBIX Haimui, AAS BceX HApPOAOB 0e3 pas3AnuMs pachl, IIOAQ, SI3BIKa
WAV PEAUTHUU .

Ha FOHECKO Bo3aaraeTrcs ocobag 0013aHHOCTb B OTHOIIIEHUHN OIIPEAEAEH-
HBIX IIPaB, B YaCTHOCTM IIpaBa Ha oOpa3oBaHUe, NMpaBa Ha yd4aCTHE B KyAb-
TYPHOM >KM3HH, IpaBa Ha CBOOOAY IPUAEP’KUBATHLCSA CBOMX MHEHUM U BEI-
pa’kaTh WX, BKAIOYas IIPaBO MCKATh, MOAyYaTh M PACIPOCTPAHAThL MHEPOP-
MaIMIio, a TaK’Ke IpaBa IIOAB30BaHUs pe3yAbTaTaMH HAy9YHOIO Iporpecca
U UX IIPAKTHYECKOro NMPUMEeHEHWUs.

Byayun nHTeAreKTyanbHOM opraHmsanmeln cucteMel OOH, IOHECKO B
CBOEHN AesITEeABHOCTH yAeAsieT 0co00Oe BHHMaHUe OOpa30BaHMIO B 0OAacCTH
OpaB deAroBeKa. CoraacHo BeHckol peknapanuu u [Iporpamme pAeucTBUY,
«o0y4eHHne, MOATOTOBKA KaApOB M MHPOPMHUPOBAHME OOIIECTBEHHOCTU B
00AACTH IIPAB YeAOBeKa SBASIOTCS CYIIeCTBEHHO Ba)KHBIMHU AAS TIOOIIpe-
HUS U YCTAaHOBA€HHS CTAOMABHBIX M FapPMOHUYHBIX OTHOIIEHUU Me’KAY 00-
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AEHAEB BAAAPY. BIOPO IOHECKO B MOCKBE

IIUHAMU U AAS YKPEIIAeHUS B3aMMOIIOHUMAHUS, TEPIIMMOCTH 1 Mupa». Vc-
xopd u3 3Toro, B 1994 ropy OOH 06vir0 mpoBO3raallieHo AecsaTtunetrue o6-
pa3oBaHusa B 0OAACTH IIpaB dearoBeKa (1995-2004), kotopoe B 2005 ropy ObI-
AO IIPOAOAKEHO «BceMupHOM mporpaMmol o6pa3oBaHIsI B OOAGCTH IIpaB».
[MTporpamMmma 6a3mpyeTcs Ha MPUHIIAIAX U CTAHAAPTAaX, YCTAHOBAEHHBIX OC-
HOBHBIMU MEKAYHAPOAHBIMM HOPMATHUBHBIMH AOKYMEHTaMU B OOAACTH
IIpaB YeAOBeKa, a TakykKe Ha MPUHIIUTIaX 0Opa3oBaHUs B 0OAACTH TpaB de-
AOBEKa, YTBEPKAEHHBIX MEKAYHAPOAHBIM COOOIIECTBOM, C IIeABI0 obecIie-
YeHUsI COTAQCOBAHHBIX PAMOK AEUCTBUS.

C meanto peaamsanuu IpuHATOM I'eHepanbHOU KOHQepeHnueln IOHECKO
B 2003 ropy Crparternu FOHECKO no npasam uenaoBeka bropo FOHECKO
B MOCKBe aKTMBHO Pa3BUBAET COTPYAHUUECTBO C MHCTUTYTAMHU YIIOAHOMO-
YeHHBIX I10 IIpaBaM YeAroBeKa (OMOYACMEHOB) B CTpaHaX KAacTepa.

C AnmapaToM 3alllUTHUKA NMpaB dyeroBeKa PecryOAMKM ApMeHUS HaC CBS-
3BIBAIOT AAUTEABHBIE ITapTHepPCKUe oTHollueHud. B mae 2005 ropa MbeI COB-
MEeCTHO IpoBeAu MeXKAYHApPOAHYIO KOH(EPEHIINIO, COOPABIIYIO 3KCIIEPTOB
Bcero KaBKa3cKoro permoHa B 0OAACTH IpaB YeAOBeKa. JTa KOH(epeHIrs
[IOAUEPKHYAA Ba>KHEMNIITYIO POAb HAIIMOHAABHBIX IIPABO3AIUTHEIX UHCTUTY-
TOB B OKa3aHUU IIOAAEP’KKU T'OCYAApPCTBaM B OIIPEAEA€HUH U BBIPaOOTKe
AAEKBATHBEIX Mep 0e30IIaCHOCTH, KOTOPHIE MO3BOAWAM OBl BECTH OOpPBOY C
TEPPOPUCTUYECKOM YTPO30H, He Hapyllasd PyHAAMeHTaAbHBIE ITpaBa UYeAo-
Beka. B cenTaOpe 2006 ropa MBI OpraHU30BaAUd Me>KAYHApPOAHYIO KOoHe-
PEHIIUIO C IeABI0 COAEUCTBOBATH Pa3BUTUIO CUCTEMHOTO U BCEOOBEMAIO-
I[ero IMOAXOAA K MHTerpanuy NPUHIMIOB 3TUKM M IIPaB YEAOBEKa, a TakK-
ke crpareruii IOHECKO B 00pa3oBaTeABHYIO IOAUTHUKY U ydeOHEBIE IIPOT-
pammbl. CeropHst MockoBckoe Bropo JOHECKO oKazano IOAAEPIKKY Me-
POIPUATUIO, Ha KOTOPOE CHeXaAUCh BeAyllllie CIeIlMaAuCThl B IIpaBoO3a-
IIUTHOM OOAAQCTM U3 PA3HBIX CTPAH AASL TOTO, YTOOBI OOCYAUTH POAB ABYX
B&)KHEUWIINX TPaBO3AIUTHBEIX HHCTUTYTOB: OMOyACcMeHa U KOHCTUTYIIUOH-
Horo Cyaa B 3aljuTe IIpaB YeAOBEKa.

Bnepean y Hac ¢ Bamu o6uaetinag pata. B 2008 ropy Bca mMupoBad o06-
IIeCTBEHHOCTDL OyAeT oTMeuaTh 60-AreTue BeceoOlel AeKaapaluy Ipas ye-
AOBeKa. f1 payMmalo, 4TO HIpOBeAeHUe PSAd MepOUpUSTHY, IIOCBSIEHHBIX
3TOMY IOOMAEIO, TPEAOCTABUT HaM 3aMeYaTEABHYIO BO3MOKHOCTE IIPOAOA-
KUThb U YKPEIUTh Hallle COTPYAHUUYECTBO.

B 3akatoueHuHe, Xo0TeAoCh OBl ITOOAATOAAPUTH OPTaHU3aTOPOB KoHdepeH-
MY U [O’KeAaTh BCeM YYaCTHHKAM CEeTOAHSIIHENW BCTPeYM IIAOAOTBOPHOM
paboTHl U YCIEXOB B AOCTHKEHUU KOHEUHOU IJeAM HAIIMX OOINUX YCUAUU
- peaAmM3aliuu BCeX IpaB U CBODOOA YEAOBEKA.



DENDEV BADARCH
Director of the Bureau of UNESCO in Moscow

Dear participants,
Dear organizers,
Ladies and gentlemen

On the behalf of Moscow Bureau of UNESCO I am glad to greet the par-
ticipants, organizers and guests of the International Conference "Role of
the Constitutional Court and Institute of Ombudsman for the Protection of
Human Rights" organized together with the Constitutional Court of
Armenia and Apparatus of the Protection of Human Rights in the Republic
of Armenia.

As you know, United Nation Organization pays steadfast attention to the
human rights as well as to the most important perquisite for the steady
development and development of a human potential. It is the result of the
increasing tendency of the mankind towards such a life where the inborn
dignity and value of each individual will enjoy esteem and protection.

From the moment of the establishment of UNESCO as one of the special-
ized institutes of UNO it plays an important role in the sphere of human
rights. In the framework of the international mandate assigned in the
Covenant of UNESCO "Organization issues the challenge to assist rein-
forcement of peace and security with the help of enhancement of cooper-
ation of nations in the sphere of education, science and culture in the
interest of provision of total esteem of justice, legitimacy and human
rights as well as main freedoms, declared in the Covenant of United
Nation Organization for all nations regardless race, sex, language and reli-
gion".

UNESCO obtains with a special responsibility regarding specific rights,
particularly right for education, right to participate in the cultural life, right
of freedom to adhere his/her opinion and express them, including the right
to look for, receive and spread information, as well as right of utilization
of results of scientific progress and their practical application".

As an intellectual organization, systems of UNO, UNESCO during their
activity pay a special attention to education in the sphere of human rights.
According to Vienne Declaration and Programme of Actions of "education,
preparation of personnel and information of the public in the sphere of
human rights obtain with vitality for encouragement and establishment of
stable and harmonic relations between communities and for strengthening
are mutual understanding, tolerance and peace". On the assumption of
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this, 1994 was declared by UNO as "Decade of Education in the Sphere of
Human Rights (1995-2004) which was in 2005 continued as "Worldwide
Programme of Education in the Sphere of Right". Programme is based on
the principles and standards established on the main international norma-
tive documents in the sphere of human rights, as well as on the principles
of education in the sphere of human rights, confirmed by international
society, for the provision of coordination of the frames of actions.

For the realization of the adopted by General Conference of UNESCO in
2003 Strategy of UNESCO on Human Rights, Moscow Bureau of UNESCO
actively develops cooperation with the institutes of Commissioners on
Human Rights (Ombudsmen) in the states of cluster.

We have developed long-run partnership relations with the Apparatus of
Ombudsman of the Republic of Armenia. In May 2005 we held
International Conference which gathered experts of the sphere of human
rights from the region of Caucasus. This conference emphasized the essen-
tial role of national remedial institutes for the maintenance to the states for
the definition and output of adequate measures of security which permit
to lead fight against terroristic threat without violating the fundamental
human rights. In September 2006 we organized international conference to
assist development of system and entire approach for integration of prin-
ciples of ethics and human rights, as well as strategy of UNESCO in edu-
cational policy and syllabus. Today the Moscow Bureau of UNESCO sup-
ported the undertaking which gathered the leading experts of remedial
sphere of different countries to discuss the role of the two the most essen-
tial remedial institutes, i.e. Ombudsman and Constitutional Court for pro-
tection of human rights.

We are facing a jubilee date. In 2008 the world society is celebrating 60™
anniversary of General Declaration on Human Rights. I think that conduct
of a set of undertakings dedicated to this jubilee will provide us with the
opportunity to continue and strengthen our cooperation.

I would like to thank the organizers of the Conference and wish the par-
ticipants productive work and success in the achievement of the final goal
of our joint efforts, i.e. realization of all human rights and freedoms.




THUT'PAH TOPOCAH

IIpedcedamenv Hayuonanvnoeo Cobpanus
Pecnybauxku Apmenus

YBakaeMble ydyacTHUKN KoHepennun!

Sl mpuBeTCcTBYIO npuraamenHue KoHdepeHIIMU B ApMEeHNU Ha CTOAb BaXK-
HYIO W aKTYaAbHYIO TeMy. S yBepeH, UTO OHa OyAeT UMeThb OOABIIOEe 3Ha-
JyeHHe A\ Pa3BUTHS MHCTUTYTa 3alllUTHUKA IIpaB YeAOBeKa KaK B HallleH
CcTpaHe, Tak U B APYI'MX CTpaHaX, [IOCKOABKY BbIOpaHa OYeHb aKTyaAbHas
TeMa AAI OOCY KAEHUS.

HecoMHeHHO, TIOAHOe YCTaHOBAEHMe IIpaB uYenroBeKa B KoHcTuTynuu
OUeHb Ba’KHO AAS AIOOOU AeMOKpaTuuecKou cTpaHbl. OpHAKO JKM3HDL IIO-
Ka3aAna, 4YTO 3TOr0 HEAOCTATOYHO Ad’Ke AAS CTPAHBI C YCTAQHOBUBIIUMUCS
TpapunuaMu. OdeHb Ba’KHO, KaK 3allMIIAIOTCA 3TH IIpaBa. AyMaro, 4TO
pHU OIleHKEe COCTOSTHME AE€MOKpPAaTUU OOAee Ba)KHBIM ITOKa3aTeAeM SIBASeT-
cs 3(p(PeKTUBHOCTD 3alIUTHl HAPYIIEHHBIX IPAaB YeAOBeKa, 4eM KOAUYEeCT-
BO HApyUIeHUY, IIOCKOABKY HeT CTPaHBl, KOTOpas MoTrAa Obl U30e’KaTh Io-
IMPaHusa NpaB dyeroBeKa. OO 3TOM CBUAETEABCTBYET TAak’Ke OIBIT EBpo-
IIENMCKOTO CyAa IO IIpaBaM YEeAOBEKa, A€ KOAWYECTBO PACCMATPUBAEMBIX
AeA Bce yBeanunBaeTcd. OAHAKO OUYeHb Ba’KHO, YTOOBI IIpaBa 4eAOBEKa 3a-
HIUIITAAMCH B ATOOOM CTpaHe HapAeKaluM oO0pa3oM. B 3ToM acliekTe TeMa
OYeHb 3A000AHEBHAd, [IOTOMY YTO AAS AIOOOM CTPAHBI 3T ABA MHCTUTYTQ,
O KOTOPBIX TOBOPHUTCSA B OOCY’KAQEMOM TeMe - KOHCTUTYLWOHHBIU CYA U
3alUTHUK TIPaB YEAOBEKA - BBITIOAHSIOT He TPOTHUBOCTSIINIIUE WAM TTapani-
AeAbHBIE, @ B3aUMOAONOAHAIONIMEe (YHKIUM. EcAm 3apada 3alllUTHUKA
IIpaB 4YeAOBeKa, B IIEPBYIO OUYEepPeAb, - IIpeAyIIpesKAeHUe U IIpUBAeUYeHUe
BHUMAHUSA, TO 33Ad¥a KOHCTUTYIIMOHHOIO CyAad - oOecliedeHHe KOHCTUTY-
IIMOHHOTO NPaBOCyAUda. KOHeYHO, MOJKHO BKAIOUHUTH B 3TOT KOHTEKCT, IO-
MHMO BHYTPHUIOCYAQPCTBEHHBIX CTPYKTYpP, Takke EBpOIEMCKUM Cyp IIO
IIpaBaM YeAOBeKa, KOTOPBLIM UI'PaeT OueHb Ba)KHYIO M yPaBHOBEIINBAlO-
LIYIO POAb B A€ATEABHOCTH BHYTPUIOCYAAPCTBEHHEBIX CTPYKTYD.

Mo>kHO O6Cy,A,I/ITB TaK)Xe 3HaYeHue COTPpyAHn4YeCTBd MHCTUTYTOB KOHCTH-
TYIOUOHHOI'O CyAd U 3allIUTHUKA IIPAB YEeAOBEKa B obaacTu IIpaB 4YeAoBe-
Ka, HallpyuMep, C IIapAdaMEeHTOM, IIOTOMY YTO M3 Halllero OIIbITa MOI'y yBe-
PEeHHO YTBEpP>XAAQTh, YTO HOAO6HO€ COTpyAHUYECTBO €CThb M OHO O4YeHb
Ba’>XHO.

Kak oTmeTna rocrnopuH ApyTIOHSH, y>Xe OOAee IIOAyTOpa AeT B ApMeHUU
rpa’kpaHe B pPe3yAbTaTe KOHCTUTYIIMOHHBIX pedOpM HOAYYHWAM IIPABO OO-
paiteHus B KoHCcTUTYIIUOHHBIU CyaA AAS 3aIUTHl CBOMX HIpaB. M 3TH mOA-

ME>XXAYHAPOAHBIVI AABMAHAX. KOHCTUTYLIMIOHHOE ITTPABOCYAUWE B HOBOM THICAYEAETHUM
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TOpa roAd MOKa3aAW, HAaCKOABKO 3(P(eKTUBEH 3TOT MEXaHU3M AAS pellle-
HHUS 3aAa4 3alUTHI IIpaB dyeroBeKa. OAHAKO TIOCAE PAaCCMOTPEHUS AeA U
NPUHATHAS KOHCTUTYIIMOHHBIM CYAOM peNIeHUM, eCTeCTBEHHO, CO3AAI0TCS
IIUPOKVE BO3MOJKHOCTU COTpPyAHMYecTBa C [TapaaMeHTOM.

Eme pas xouy nonpuseTcTBoBaTh XII EpeBaHCKYIO MeXKAYHApPOAHYIO KOH-
hbepeHIHIo, IToKeAaTh yYacTHUKaM KoHdepeHIMN NAOAOTBOPHOM PabOTHI
n nobaaropaputk KoHcturynmoHHBEIM Cyp, BeHelMaHCKYX0 KOMHCCHIO H
3alMTHYKA IIPaB YeAOBeKa 3a OpraHu3anuio Hacroseid KondepeHnumu.

TIGRAN TOROSSYAN
Speaker of the National Assembly of the Republic of Armenia

Dear participants of the Conference,

I would like to welcome the initiative to organize the Conference in
Armenia on such an important and actual issue. I am sure that it will have
great importance for the development of the institute of the Defender of
the human rights in our country, as well as in other countries as such an
actual issue is chosen for discussion.

The entire establishment of the human rights in the Constitution is very
important for any demicratic state. Meanwhile the life showed that this is
not enough for the country with already established traditions. It is very
important if these rights are protected. I think that for the evaluation of the
state of democracy the more essential index of efficiency of the protection
of the violated human rights than the number of the violations. As there is
no country without the violated human rights. The practice of the
European Court on human rights shows that the number of the considered
cases is increased. It is very important that the human rights of are pro-
tected the proper way. In this aspect this issue is very urgent as for any
country these two institutes the constitutional court and the defender of
human rights which are discussed, carry out non-controversary or parallel
but complementary functions. If the task of the defender of human rights
is the prevention and attraction of attention, the task of the constitutional
court is maintenance of the constitutional justice. Besides the interstate
frames it is possible to include in this context also the European Court of
human rights which plays very important and counterpoising role in activ-
ity of interstate structures.

It is also possible to discuss the importance of cooperation of institutes of
the constitutional court and the defender of human rights in the field of
human rights, for example, with parliament because from our experience I



can confidently assert, that similar cooperation is also it very important.

As Mr Harutyunyan has mentioned, as a result of the constitutional reforms
for more than a year and a half the citizens have acquired the right to
address the Constitutional Court for protection of the rights. And this year
and a half has shown that how much effective this mechanism for problem
solving of protection of human rights is. However after the consideration
of legal proceeding and adopted by the constitutional court of decisions,
create vast opportunities of cooperation with Parliament.

Once again I would like to greet XII Yerevan International Conference and
wish the participants of the Conference productive work and thank the
Constitutional Court, the Venice Commission and the Defender of human
rights for the organisation of this Conference.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM
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JEAN-PAUL COSTA

Président de la Cour européenne des droits de I'homme

Messieurs les Présidents,
Monsieur le Secrétaire Général de la Commission de Venise,
Mesdames et Messieurs,

Je voudrais d'abord adresser, en mon nom et au nom de notre délégation, composée de
Mme Alvina Gyulumyan, juge ¢élue a la Cour au titre de I'Arménie, et de M.Vincent
Berger, jurisconsulte de la Cour, mes remerciements les plus chaleureux a la Cour con-
stitutionnelle d'Arménie et a vous-méme, Monsieur le Président Harutyunyan, qui
m'avez adressé une invitation a laquelle j'ai été particulierement sensible. Nous nous
¢étions rencontrés a Strasbourg le 19 janvier, le jour de I'audience solennelle de notre
Cour, et c'est avec grand plaisir que je vous rends votre visite, Monsieur le Président.

J'effectue a Erevan ma cinquieme mission dans un Etat membre depuis ma prise de
fonctions comme Président de la Cour. Je me réjouis de découvrir a cette occasion un
pays que je ne connais pas, mais dont j'ai beaucoup entendu parler par tous ceux qui
ont eu la chance de le visiter. En tant que Frangais, je ne peux qu'étre sensible au fait
que l'on trouve dans votre belle capitale une " Place de France " inaugurée il y a un an,
presque jour pour jour, par le Président Kotcharian et le Président Chirac. Elle est un
symbole de la longue et solide amiti¢ entre nos deux pays.

Je crois fermement a la nécessité du dialogue entre les juges internationaux et
nationaux et je compte le favoriser pendant mon mandat, notamment en me rendant
aux invitations qui me sont adressées par les Cours constitutionnelles, du moins dans
la mesure ou mon emploi du temps me le permettra. Le réle des Cours constitution-
nelles et des Cours suprémes est particuliérement crucial.

Permettez-moi également de remercier vos partenaires pour l'organisation de cette
12éme conférence internationale d'Erevan, M. Armen Harutyunyan, Défenseur des
droits de I'homme de la République d'Arménie, et mon ami Gianni Buquicchio,
Secrétaire de la Commission de Venise.

La Cour européenne des droits de I'homme attache une grande importance a cette man-
ifestation, en raison des thémes importants qui vont y &tre débattus, et aussi des per-
sonnalités de premier plan qu'elle va rassembler. Elle va donner lieu a un échange sur
les différentes expériences menées en Europe en matic¢re de coopération entre les cours
constitutionnelles et les ombudsmans et cet échange sera certainement profitable a
tous.

Je m'intéresse depuis longtemps aux questions ayant trait aux ombudsmans. J'avais
d'ailleurs eu 1'honneur de présider, il y a quelques années, en 2001, la table ronde des
médiateurs européens organisée par le Conseil de 1'Europe a Zurich.



J'ai été un juge tout au long de ma vie professionnelle, au Conseil d'Etat francais, puis
a la Cour européenne des droits de 'homme. C'est pourquoi je sais a quel point les
procédures et les instances non judiciaires, que 1'on qualifie parfois de solutions alter-
natives de réglement des litiges, sont essentielles pour la bonne gouvernance des Etats.
Elles peuvent aussi représenter un visage moins sévere, et plus proche, des citoyens de
la justice ou de 1'équité.

On peut s'interroger sur l'importance que revét une institution telle que I'Ombudsman
ou le médiateur comme on dit dans mon pays, vis-a-vis de la Cour européenne des
droits de 'nomme. Cette importance me semble grande a un double titre.

1. Premiérement, il existe une réelle complémentarité entre ce que font les ombudsper-
sons et le travail de la Cour.

Tout d'abord, en indiquant aux requérants potentiels quelles sont les voies de recours
internes a épuiser, les conditions de saisine de la Cour, ils permettent d'éviter des
recours sans chances de succes qui nous encombrent inutilement. Ils donnent ainsi la
possibilité aux citoyens de chercher dans un premier temps une solution a leur prob-

léme devant les juridictions nationales, ce qui est conforme au principe de subsidiarité.

Ensuite, si effectivement I'affaire est en état d'étre portée devant la Cour, en donnant
aux requérants les informations nécessaires a I'élaboration de leur recours, ils
améliorent la qualité des procédures qui arrivent & Strasbourg.

Le réle que peuvent jouer les ombudsmans a d'ailleurs été souligné par le Comité des
sages chargé, lors du Sommet des Chefs d'Etat et de gouvernement de Varsovie, de
réfléchir sur l'efficacité a long terme du mécanisme de contrdle de la Convention
européenne des droits de I'homme.

Les sages ont indiqué dans leur rapport que les médiateurs nationaux "pourraient jouer
un réle en informant le public sur le droit d'agir devant la Cour, en distribuant des for-
mulaires de requéte et, surtout, en informant les citoyens sur le mandat de la Cour et
ses compétences ainsi que sur les critéres de recevabilité contenus dans la Convention".

2. Deuxiémement, je crois beaucoup a la prévention du contentieux, tout en sachant
que c'est un processus long et peu facile, qui suppose des relations étroites avec les
autorités des Etats. Or, cette prévention ne saurait se limiter aux instances judiciaires.
Je suis convaincu depuis fort longtemps que les ombudspersons jouent un role essen-
tiel, car ils ou elles suppriment des litiges potentiels qui sinon seraient portés devant les
juridictions nationales et, le cas échéant, iraient finalement a Strasbourg. Ils nous évi-
tent ainsi de possibles recours et nous savons tous combien cela est important compte
tenu de la situation d'engorgement dans laquelle se trouve notre Cour. Certes, sauf cir-
constances exceptionnelles, le recours au médiateur ne constitue pas un recours a
épuiser avant de pouvoir saisir celle-ci, mais je ne saurais trop encourager les citoyens
européens de le faire toutes les fois que c'est possible.

De maniére générale, 'action des médiateurs participe de la construction de I'Etat de
droit car ils promeuvent, comme nous cherchons a le faire, une égalité des armes réelle

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE
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en placant un intermédiaire neutre et impartial entre le citoyen et I'administration. Ces
valeurs de neutralité et d'impartialité sont précisément celles que notre Cour défend et
elles se trouvent au cceur de notre jurisprudence.

C'est dire qu'ensemble, que ce soit au niveau national ou international, nous ceuvrons
pour les droits de 'homme.

Je suis certain que le dialogue entre nos différentes institutions, qu'il s'agisse des cours
constitutionnelles, des ombudsmans nationaux ou de la Cour européenne des droits de
I'homme, est nécessaire et les manifestations comme celle qui se déroule ici, & Erevan,
contribuent incontestablement a l'instauration et a I'amélioration de ce dialogue. 11 faut
donc saluer cette douziéme conférence!

Je vous remercie.

XAH-TIOAb KOCTA

IIpedcedamensv Eeponeiickoeo cyda
no npaeam 4enoeexa

l'ocnopa npe3upeHTHI!
locnopun 'eHepanbHBIN ceKpeTaph BeHelaHcKoM KoMucuu!
Aambl U rocmopa!

ITpexxae Bcero, MO3BOABTE OT MOETO UMEHU U OT MMEHHU HallleU AeAeraluu
BBIPA3uUTh OAaropapHocTh KoucturynmonnoMy Cyay PecriyOanku ApMeHUS
1 AUYHO roClOAUHY [Ipe3upeHTy ApyTIOHSHY, IO IIPUTAAIIEHHI0 KOTOPOTO
s 3AeCh HaXOXyCh. B cocTaBe Halllell peaeranmu rocro>ka AabBuHA ['oAay-
MSH, CyAbsl, U30paHHBIN U3 ApMeHUH, U rocriopmH Bencen Bepike, ropuc-
KOHCYABT Cyaa. MBI IO3HAKOMUAUCE C TOCIIOAMHOM ApyTiOHIHOM B CTpac-
Oypre 19 gaHBaps, B AeHb TOP>KECTBEHHOTO OTKPBITHS Hallero Cyapa, U Te-
nepb, TONOAWUH [Ipe3upeHT, 1 HaXOKyCh 3AeCh C OTBETHBIM BU3UTOM.

B EpeBaHe g OCYIIECTBASIO MOIO IIATYIO MUCCUIO B rocypapcTBo-uneH CE B
KayecTBe npesupeHTa ECIIY. SI OTKpBIA AT ceDd CTpaHy, KOTOPYIO He
3HaA, OAHAKO MHOTO CABIIIAA OT TeX, KTO MMeA BO3MOJKHOCTH NOOBIBATh
3pech. Kak u BceM dpaHITy3aM, MHe TO>XKe HeOOBIYaliHO MPUATEH (PaKT, UTO
B Ballle¥l KpacHUBOU CTOAUIle ecTh [1romaasr OpaHiuu, KoTopasi Obiaa Tak
Ha3BaHa T'OA Hazap, IMOYTH A€Hb B AeHb, [Ipe3upentom Kouapsauom u Ilpe-
3upeHTOM llIMpakoM. OTO CHMBOA AOATOU U KPEIIKOM APY>KOBI HAIIIUX ABYX
CTpaH.

A cumTalo, YTO HEOOXOAUM AMAAOT MEXKAY MEKAYHAPOAHBIMU M HAllMOHAABL-
HBIMU CYABSIMU, U 9 OyAy COAEUCTBOBATh 3TOMY B TeUeHHe BCero IIepuopa



MO€Ero MPe3UAEHTCTBA, B YaCTHOCTU, OTKAUKASICh HAa NPUTAAUIEHUS KOHCTHU-
TYIIMOHHBIX CYAOB B TOM CTeIleHU, B KaKOM MHe MO3BOAUT MOM rpaduk pa-
O00TBI. POAL KOHCTUTYIIMOHHBIX M BEPXOBHBIX CYAOB OCOOEHHO pellarolias.

[To3BoABTEe TaKKe NOOAArOAAPUTH Balmmx IapTHEPOB 3a OPTaHU3AIIHNIO
3ToN 12-o#i EpeBaHCKON Me>XAYHAPOAHOU KOH(epeHIUu - r-Ha ApMeHa
ApyTIOHAHA, 3allUTHUKA NIPAaB 4YeAroBeKa PecmyOAuMKU ApMeHUs, © MOEro
Apyra AsxmaHHu Bykukno, Cekperapst BeHenlmaHCKOM KOMUCCHHU.

EBponenickuii cyp IO IIpaBaM YeAOBeKa yAeAdeT 0co00e BHUMAHUE 3TO-
My COOBITHIO B CHAY Ba>XHOCTU OOCY’KAQeMOM TeMBl U COOPaHHBIX 3AeCh
AUI] IepBoro nAaHa. byaeT nMeTh MecTo 0OMeH ONBITOM B (pOpMe COTPYA-
HUYeCTBa MeXXAY KOHCTUTYIVWOHHBIMU CYAaMU U 3al[UTHUKAMU IIpaB de-
AoBeka B EBpomne, u 3TOT 00MeH OyapeT MOAe3eH AAT BCEX.

51 AaBHO UHTepPeCyIOCh BOIIPOCAMU OTHOCUTEABLHO 3allIUTHUKOB IIPaB YeAo-
BeKa. Heckoabko AeT Hazap, B 2001 ropy 9 uMeA 4eCTb IPeACEAATEABCTBO-
BaTh 3& KPYTABIM CTOAOM €BPONENCKNX OMOYACMEHOB, OPTaHM30BAHHBIM
CoBetoMm EBponbl B Llopuxe.

51 ABASAIOCH CyABEM BCIO MOIO IIPO(heCCHOHAABHYIO KU3HB - CHavyara ['ocy-
papcrBeHHoro Cosera @paHiiuy, 3aTeM EBpomneiickoro cyaa Ilo IpaBaMm ue-
AOBeKa. VIMEHHO MO3TOMY 4 3HAI0O HACKOABKO CYIIECTBEHHBI AT ACITEAB-
HOCTHU TOCYAAPCTB HeCypeOHBble NPOLEAYPHl M WHCTAHIIUM, KOTOPBIE MBI
WHOTAQ@ OlpepensieM KaK aAbTepHATHBHBIE PeIleHUs PeryAUpPOBAHUS CIIO-
poB. OHU HPEACTaBASIOT MeHee CTporoe u 0onee OAM3KOe I'pa’kpaHaM AU-
110 TPABOCYAUS W CIIPABEAAWBOCTH.

MOo>KHO 3apaTh BOIIPOC O Ba’KHOCTU TAKOI'O MHCTUTYTA, KAK OMOYACMEH HUAU
[Mocpeanuk (médiateur), Kak TOBOPSAT B MOeM cTpaHe, AT EBpomeiickoro cy-
Ad IIO IIpaBaM YeAoBeKa. JTa Ba’KHOCTb BBIPa’KaeTcCs B ABOMHOM acIleKTe.

1. BO-HepBBIX, CylreCcTByeT peaAbHAsI B3AaUMMOAOIIOAHAEMOCTbE MEXAY
AeATEABHOCTEBIO OM6YACM€HOB n CYyAOB.

[Tpe>xae Bcero, pa3bsCHEHNE MOTEHIIMAABHBIM 3adBUTEASIM YCAOBUU OOpa-
menud B Cyp no3BoAasieT usberaTh oOpalieHny 6e3 BCAKHUX IIAHCOB Ha yC-
Iex, 4TO CO3AAeT AAS HAC HEHYJKHYIO HarpysKy. OTO TakKKe A@eT BO3MOJK-
HOCTBH Tpa’kpaHaM HMCKATh peIlleHus CBOUX HNPOOAEM IIpe’KAe BCero Ha Ha-
ITMOHAABHOM YPOBHE, UTO COOTBETCTBYET HPUHIINNY CYOCUAUAPHOCTH.

Aanee, ecAu AeAO0 HAXOAUTCS B TOTOBOM AAS TpeAcTaBaeHus B Cya BUAe,
TpeAOCTaBAEHUE 3asiBUTEAEM HEOOXOAMMOU WMH(OPMAIMU O COCTaBAEHUU
CBOMX OOpalleHUM yAydIllaeT KadeCTBO IIPOLEAYP, HMMEIOIIUX MeCTO B
CrpacOypre.

Poapr oMOyACMeEHOB, mopuepKHyTass KoOMHTETOM COBETHHUKOB BO BpeMs
CamMuTa rAaB TOCYAQPCTB M IPABUTEABCTB B Baplase, paeT IIOBOA K pas-
MBIIIAEHUIO HaA AAUTEABHOU 3(P(eKTUBHOCTHIO MeXaHNW3Ma KOHTPOAS EB-

MEXXAYHAPOAHBIVI AABMAHAX. KOHCTUTYLUMOHHOE ITPABOCYAWE B HOBOM TBICAYEAETHN
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PONEeNCKOM KOHBEHIIMM IIPaB YeAOBEKaA.

COBETHUKHU IOAYEPKHYAU B CBOEM AOKAQAE, YTO HAIIMOHAABHBIE OMOyACMe-
HBI «MOTAW OBI BBIIOAHATH POAB, KOTOPasg OBl 3aKAIOYAAACh B TOM, YTOOBI
WH(OPMUPOBAThL OOIIECTBEHHOCTE O IpaBe obOpalieHusa B Cya, IpepOCTaB-
A (pOpMyAdpHl OOpallleHUuW, U B YaCTHOCTH, MHMOPMUPYSA T'PAKAAH O
IIOAHOMOYHAX U KoMIeTeHIMU Cypa, @ TaKyKe KPUTEPUIX AONYCTHUMOCTH,
YCTaHOBAEHHBIX KOHBeHIIMEN».

2. BO-BTOpHIX, 1 AYMAIO O IPEAYIPEKAEHUN CIIOPOB, 3HAas, YTO 3TO AOATHU
U HEAETKUU MPOIecC, KOTOPBIM MPEAIOAATaeT TeECHOEe COTPYAHUYECTBO TO-
CYAAQPCTBEHHEIX OPraHOB. Tak, 3TO NpeAyIpeXAeHHe He OTPaHMYUBAETCS
CypAeOHBIMU MHCTAHIMAMU. S A@BHO yBepeH, 4YTO OMOYACMEHBI UTParoT Cy-
IIECTBEHHYIO POABb, IIOCKOABKY OHM YCTPAHAIOT HOTEHIIMAABHBIE CIIODHI,
KOTOpBbIE B IIPOTUBHOM CAyYae MOTAM OBl OKa3aThCS B HAIIMOHAABHBIX CY-
Aax ¥, B KOHIle KOHIIOB, B CTpacOyprckoM cyae. OTO IO3BOASET U30eraThb
IIOTeHIIMAAbHBIX OOpallleHu, U MBI 3HaeM, HAaCKOABKO 3TO Ba’KHO, YUMTHI-
Bas CUTYyAIMIO NePerpy>KeHHOCTH, B KOTOpOoH HaxopuTcda Hall Cya. Kpome
HCKAIOUMTEABHBIX CAydYaeB, oOpallleHue K 3alllUTHUKY IIpaB YeAOBeKa He
SIBASIETCSI MCUEPIBIBAIOIUM Ilepep obOpaimneHueM B Cyp, OAHAKO s OBl He
CTaA CAUIIKOM IIOOUIPATH €BPOIEeNCKUX I'Pa*kAaH A€AATh 3TO BO BCEX BO3-
MOJKHBIX CAyYasX.

B 1meaoM, 3alIUTHUKYU IIpaB YeAOBeKa YYaCTBYIOT B CTAHOBAEHUU IIPaBO-
BOTO TOCYA@PTCBA, YCTAHABAMBAY PAaBEHCTBO PEAABHBIX BO3MOJKHOCTEU U
NpUHUMAasA HEUTPAAbHYIO M OECIPUCTPACTHYIO MO3UIIUIO MEKAY TpakAa-
HaMM ¥ apAMUHMCTpanueu. OTU I[eHHOCTU HEUTPAaAbHOCTU U OECHIpPUCT-
PacTHOCTH OCOOEHHO 3amuinaioTcsa HamuM CyAOM M HaXOASATCS B LeHT-
pe Haillel TpaBOBOU AESATEABHOCTH.

Takum oOpa3oM, B IIeAOM MOXKHO CKa3aTh, YTO M Ha HAIIMOHAABHOM, M Ha
ME>KAYHapPOAHOM YPOBHSAX MBI CTPEMHUMCS K IIpaBaM 4eAOBEKa.

51 yBepeH, 4TO HEOOXOAUM AMAAOT MEKAY HAIIUMHU PAa3AWYHBIMU UHCTUTY-
TaM{, KaK-TO: KOHCTUTYIIMOHHBIMU CyAaMH, HAIlMOHAABHBIMU OMOyACMe-
HaMu 1 EBpOIleiCKUM CyAOM IIO IIpaBaM YEeAOBEKa, M NMOAOOHEIe 3TOU Epe-
BAHCKOM KOH(EepeHIIUU MepOnpUATHS, OECCIIOPHO, UMEIOT OOABIION BKAAA,
B CTA@HOBAEHHE U YAyUIIIEeHHE 3TOTO AMAAOTaA.

U Tak, npuseTcTBYIO 3Ty 12-y10 KordepeHnHIO.

Baaroaapro.




AOKAAABI!
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RAPPORTS!

1AOKAaAbI IyOAUKYIOTCS B IOPSAKE UX IIpeAcTaBAeHUA Ha KoHdepeHum.
' The reports are published in the order of presentation at the Conference.
! Les rapports sont publiés a I’ordre de la présentation & la conférence.
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B pabote KoH(epeHIM TPUHAA YIaCTHE U BO BpeMs OOCYKAEHUU IIPEAC-
TaBUA IIeHHBIE Cy>KAeHHUd TakKe [IpepcepaTerb Me>KAYHAPOAHOM acCOIm-
Ay KOHCTUTYIIMOHHOTO IIpaBa, lIpeacepaTens KoHcturymuonHoro Cyaa
AnpoppH, podeccop Auabe Mocc.

The President of the Constitutional International Association,
President of the Constitutional Court of Andorra, Professor Didier
Maus has participated in the Conference and has made valuable
remarks during the discusssions.

Le président de I’ Association internationale du droit constitutionnel, le prési-
dent de la Cour constitutionnelle d’ Andorre, professeur Didier Maus a pris part
au travail de la Conférence et a fait les remarques précieuses pendant les dis-
cussions.



THE COOPERATION BETWEEN
CONSTITUTIONAL COURTS AND
OMBUDSMEN IN THE FIELD OF ENSURING
OF AND PROTECTING HUMAN RIGHTS

NIKOLAUS SCHWARZLER

Former Regional Ombudsman of Vorarlberg
Senior President and acting member of the Board of Directors
of the European Ombudsman Institute
Lecturer for ombudsman affairs at the Innsbruck University

Originally a conference on this topic was planned in cooperation with the
Ombudsman of Poland. Now it actually takes place under a little bit differ-
ent circumstances in Yerevan. Some years ago in Armenia - a country I am
attached to with great appreciation and respect - I found a symbol for the
ombudsman, which the European Ombudsman Institute will use as a blue-
print for a sculpture which will serve as an award for honorable ombudsper-
sons in the course of the celebration of its 20 years anniversary. Since the
material for the sculpture comes from this country and also the manufactur-
ing process will take place in Armenia I would like to explain that a little bit.

It will consist of a board, concavely hollowed out, and a globe - both com-
ponents manufactured of the wonderful black natural glass "OBSIDIAN".
The concave recess of the board will have a radius a little bit bigger than
the gobe; so in the recess there will be a certain play for the globe. The
board with the recess represents the constitutional and legal system, which
is the relevant basis for an ombudsman's work and activities. It grants the
ombudsman a certain discretion. It is his obligation and duty to use this
discretion for the protection of the rights and interests of citizens; if he acts
beyond the granted discretion and hereby abuses his "freedom" he is no
longer the servant of the law, the human beings and of the ombudsman
concept. The legal system provides the ombudsman with freedom and dis-
cretion; however, he also has to respect inherent limits. So an ombudsman
says to public administration, " I want to see results - I do not care how
you manage to do that", goes beyond the limits of his competences and
jurisdiction, because he has to consider whether the law provides for a
solution the citizen concerned would prefer and he has to suggest the legal
measures public authorities are to take. It is the function of the mentioned
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symbol to call the ombudsman for respecting his limits and using his free-
dom in favor of the citizens who lodge complaints.

The topic of today's conference comprises four aspects, which can be con-
sidered separately; each aspect, however, would require a special confer-
ence if one had enough time for research and preparation. The conclusions
and findings I will outline in my contribution result from contacts with con-
stitutional courts, former ombudspersons, members of the EOI and of
ombudsman institutions on regional level in several countries.

The aspects of the topic are:

1. the approach of politicians, who created the conditions for such a coop-
eration or who are not willing to do so

2. the approach of the ombudsman, the legal institution which is to be enti-
tled to use the option of cooperation

3. the approach of constitutional courts as partners of such a cooperation
4. the approach of citizens who are intended to profit from the cooperation

Within the wide range of competences and activities of the ombudsman
there is a small number of cases in which the ombudsman is not obliged
to make recommendations for public authorities: This is the case whenev-
er the ombudsman's legal framework offers him the possibility of a rela-
tionship to another legal body or institution, which has to take certain
measures or make a decision upon the ombudsman's motion, so for exam-
ple upon

1. the ombudsman's report about special facts and incidents calling for fur-
ther action of another legal body (e.g. a disciplinary board, the prosecu-
tion, or the government and the parliament with regard to suggestions con-
cerning legal amendments) or

2. the ombudsman's application filed with a legal body competent to con-
sider the quality of legal provisions and being entrusted with the power to
repeal provisions partly or on the whole or to decide about conflicts
between the ombudsman and a public authority.

The comparatively broad discussion process in the context with the topic
of this conference implies the conviction that - whenever considered rea-
sonable - supreme legal bodies should be connected within a network in
order to profit from one another concerning their specific expertise and
field of jurisdiction. So the ombudsman should be granted access to every
supreme legal body and institution, in order to have issues settled and
questions answered, which lie within the scope of competence of another
supreme body but are of importance for the ombudsman's work. Whenever
the respective supreme legal body is not capable of giving an answer due



to the special circumstances of a matter it shall be entitled to reject the
relevant application filed.

Thesis no 1: The ombudsman shall not only have access to the constitu-
tional court but also to other supreme legal bodies, in order to have ques-
tions answered, which are relevant for the ombudsman but lie within the
jurisdiction of another supreme body.

To my mind, it is not the only function of such a conference to undertake
a comprehensive fact-finding; additionally I consider it reasonable to carry
out an evaluation on the basis of facts and to draw conclusions.

The definition of the term of "ombudsman" as laid by the International
Lawyers' Chamber in 1973, which is still basically correct although mean-
while it has turned out to be too short, implies that the ombudsman is a
supreme legal body; that means there is no further legal remedy against
his decisions. Moreover there can still be no doubt about the fact that with
regard of his position within the structure and organization of a state a
supreme legal body (in German also called "Grenzorgan") shall not be
based on "normal” legal provisions - being subject to simple majority deci-
sions of the parliament but on constitutional law as far as its fundamental
principles are concerned. Originally the provisions of the Ombudsman of
the Canton of Zurich were contained in the act on the administrative pro-
cedure of this Canton. Undoubtedly it was the greatest success during the
term of office of Ombudsman Markus KNgi that he made the parliament
to incorporate the legal basis of the ombudsman into the constitution.
Considering the findings of the comparative legal study of Vienna
University saying that in about one third of countries with an ombudsman
institution the legal basis of the ombudsman is not part of constitutional
law we should make great efforts in order to improve that unpleasant sit-
uation. What I would like to say is, that scholars in the field of jurispru-
dence should work on convincing articles of high quality so that the rele-
vant politicians realize that a change of this situation would really be an
improvement and decide to take measures.

The option of initiating a binding decision by applying to another supreme
body - so by appealing to the constitutional court - offers the ombudsman
the opportunity of acting beyond the field of "soft law" and reaching
results which are of stronger impact than mere recommendations articulat-
ed by him.

Thesis no. 2. We, and especially international institutions, have to make all
efforts possible in order to convince the member states of the European
Council that fundamental provisions on the ombudsman have to be laid
down in the constitution which among other things would guarantee a
cooperation and communication between supreme legal bodies on an
equal level.
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At this point I do have to make the following remark, which arises auto-
matically in that context. This conference takes place in a young democ-
racy situated in the area of countries which are usually called the coun-
tries in transition, a transition to modern democracies and to states based
on the rule of law. In the main, the ideal is the Western European democ-
racy. Now permit me to use the picture of a teacher and his pupil in order
to make things clear. At present we face the situation that nearly all pupils
have instituted constitutional courts whereas a considerable number of
teachers do not possess such an institution which guarantees the compli-
ance with the constitution and the rule of law. Moreover in the "pupilcoun-
tries" nearly all ombudsmen have got access to these constitutional insti-
tutions which stand for a guarantee of democratic order; unfortunately the
same does not hold true for all of the "teachercountries". Although I am
conscious of the differences in the various countries of teachers and pupils
the situation nevertheless makes me thoughtful. In the countries without
constitutional courts we asked the lawyer's chambers, whether they could
imagine that constitutional courts were of value - respectively with regard
to the ombudsman's work of high value. A really outstanding answer
among all negative replies we received was the statement, that constitu-
tional courts could undermine the authority of the parliaments. Perhaps the
ombudsman respectively the ombudsman institution could give some
incentives to change such attitudes in these countries.

And another provoking question: Could there be a sort of rivalry between
ombudsman institutions and constitutional courts, somewhat like profes-
sional jealousy? Constitutional courts made the point that an increased
popularity of the ombudsman institution would not lead to an increasing
number of cases before the constitutional courts. Can this statement be
considered of preventive character since the courts are afraid of competi-
tion? A highly experienced former ombudsman of Switzerland once warned
that one cannot expect much support of the courts because they them-
selves are players on the market of conflict settlement. However, I am opti-
mistic that this conclusion does not hold true for courts at the level of con-
stitutional courts. There seems to be a certain necessity for ombudsman
institutions themselves to make other supreme legal bodies conscious of
the benefits of mutual cooperation, especially with respect to constitution-
al courts.

Now let me draw your attention to other aspects of an actual cooperation:

Another topic in the context of the cooperation between the ombudsman
and the constitutional courts regards the actual exercise of competences
and jurisdiction. This is likely to be one of the most delicate topics; as a
consequence there is no information about that so far, except in activity
reports. The question arises whether the ombudsman actually uses his



competences he is granted, in how many cases he does so and how suc-
cessful he is, whereas the least attention is paid to the question of success.

The replies of constitutional courts concerning their attitude towards their
relationship to ombudsmen showed among other things, that the ombuds-
man himself should have expertise in juridical matters. There are good rea-
sons for that and this requirement has been incorporated in quite a con-
siderable number of legal provisions for ombudsmen. An ombudsman with
two masters - one of them being a master of law - once made the impres-
sive statement, that his citizens would not have made so much of a profit
from his services and assistance if he had less expertise. If the ombudsman
does not have good expertise in law matters and hence is not capable of
realizing that a legal provision would be incorrect respectively in contra-
diction to constitutional law he will need a juridical "alter ego”, whose
expertise can complement the ombudsman's general sensitivity concerning
grievances and problems. A procedure before the constitutional court
requires detailed expertise in procedural matters and often one realizes
that ombudsmen are reluctant to bring a case before this court because
they are afraid that a negative decision would be embarrassing.

During my term of office as Ombudsman of the Austrian Province of
Vorarlberg I lost 12 cases before the constitutional court, but on the other
hand I won 19 cases. My colleagues of the Austrian Ombudsman Board in
Vienna challenged a regulation just a short time after the board had been
instituted, whereas the court rejected their application. I was lucky to win
my first three cases; so a colleague of Vienna said to me," Now we dare to
file applications with the court again!" The fact that the constitutional
court had rejected the first application concerning the challenge of a reg-
ulation does not mean that the application would have been prepared and
elaborated carelessly - it actually contained brilliant arguments and con-
siderations; it only means that the court was of another legal opinion. Even
after losing cases I never stopped appealing to the court, whenever I came
to the conclusion that a certain regulation would be contrary to the law.

Losing a case before the constitutional court was not only negative; for me
it also represented a profit with regard to the development of law and juris-
diction since a legal issue had been settled once and for all. This is a suc-
cess for the law. Whenever the ombudsman is convinced that a regulation
is not in compliance with the law he does have the duty to bring the case
before the constitutional court - there is no alternative. With respect to the
protection of the rights and interests of the citizen, whose complaint the
ombudsman has to consider, and in the light of the protection of the rule
of law the ombudsman has got the indispensable obligation to take the risk
of losing a case, a risk that always exists. We must not take recourse to
the assumption that a citizen actually does not realize what the ombuds-
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man really knows. With regard to a clear conscience the ombudsman is
obliged to act according to his findings and conclusions. Every application
at the constitutional court which meets the necessary procedural require-
ments is a benefit for the development of law, even if the ombudsman does
not win the case in the end.

Thesis no. 3: An ombudsman, who comes to the conclusion that a regula-
tion would be contrary to the law when considering a citizen's complaint,
is obliged to exercise his competences concerning a challenge of that reg-
ulation before the constitutional court.

I am Austrian and I am especially conscious of three things:

A) The legal institution of a constitutional court is mainly an invention
which originates from Austria and is based on the ideas of the internation-
ally known and highly respected scholar in constitutional and state law,
Hans Kelsen. The concept of constitutional courts is highly appreciated all
over the world. The constitutional court contributes to the balance of
power but does not stand beyond constitutional law even if the court is
entitled to repeal legal provisions which infringe constitutional law. There
must be a control even concerning the legislative body in order to guaran-
tee that legislative grievances can be remedied. I am highly proud and con-
tent of the fact that the roots of the legal institution of constitutional courts
are in Austria. There are only 6 states in Europe which have not incorpo-
rated this institution into their legal system. However, the majority of these
states are constitutional monarchies.

B) In Austria the ombudsmen are entitled to challenge regulations issued
by public authorities if these regulations are not in compliance with legal
provisions of acts, but they have no competence to challenge provisions of
acts which infringe constitutional law. For the first time we presently face
a situation, that there are only jurists as members of the Austrian
Ombudsman Board and I hope that they manage to convince their politi-
cal parties (the ombudspersons have been elected by the National Council
and are former politicians) that it would be good and advantageous for
Austria to grant the board the right to challenge legal provisions on
grounds of a suspected infringement of the constitution. I am unhappy
about the present shortcomings but with regard to the acting incumbents
of the board I am hopeful.

D) In the comparative legal study of the Vienna University there is one
thing I do miss: the right of the Austrian Ombudsman Board in Vienna and
of the Ombudsman of Vorarlberg to file an application at the constitution-
al court when a public authority denies the competence and jurisdiction of
the ombudsman in a special case. In such cases, which certainly every
ombudsman had to face yet, the ombudsman as well as the involved
supreme public authority have got the right to apply to the constitutional



court for a binding decision on the issue whether a certain matter would
be within the ombudsman's jurisdiction or not. Due to this procedure it is
possible to overcome the denial of the obmbudsman's jurisdiction and
involved delays respectively to bring an end to a standoff. According to the
Vienna comparative legal study this right respectively competence would
not be contained in the relevant legal provisions. However, it is of out-
standing importance. I personally did never have any reason to use this
legal tool, because after all the reluctant public authority always accepted
my jurisdiction concerning a special case - although without prejudice.
However, my colleagues of the Ombudsman Board in Vienna applied for a
decision on the denial of jurisdiction repeatedly and hence made an impor-
tant contribution to the settlement of legal issues. I do recommend all per-
sons present to make great efforts in order to get the right of filing such
an application in order to have the opportunity of a quick and binding set-
tlement whenever there is a doubt about the scope of competence and
jurisdiction. However, even a survey involving constitutional courts showed
that this right of an ombudsman I outlined above was not mentioned in any
country. This fundamental and highly efficient right being part of the
Austrian legal system since 1977 does not seem to have been taken into
consideration when one recommended the young democracies the institu-
tion of constitutional courts and ombudsmen.

Thesis no. 4: The ombudsman must have the right of filing an application
for a quick and binding decision at the constitutional court whenever his
jurisdiction is denied by a public authority. Whenever it makes sense with
respect to the protection of the rights of citizens and with regard to back-
ing democracy and constitutional legality the "soft law" of the ombudsman
should be completed and fostered by the binding law of other supreme
legal bodies.

An analysis of the relationship between the ombudsman and the constitu-
tional court with regard to the citizens' point of view would be possible
only on the basis of surveys which are quite difficult to make. One diffi-
culty would be that a citizen often does not know whether an application
of the ombudsman at the court would have been possible respectively rea-
sonable or not. If the citizen is familiar with the ombudsman's options as
such he might ask what it means that for the public it is not only neces-
sary to know that the ombudsman exists but also to have information
about his jurisdiction and legal remedies. The special situation of the
Austrian Ombudsman Board with its weekly broadcast on TV in primetime
undoubtedly offers the opportunity of providing the public with such
information.

Thesis no. 5: The citizens shall be informed both about the existence of the
ombudsman as well as about his jurisdiction and legal remedies by public
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relation activities of the ombudsman or of other competent institutions,
whereas in this context a methodologically sound step-by-step approach
seems to be preferable.

A legal procedure initiated by an ombudsman might require enormous
efforts of all supreme legal institutions involved. Now and then people hold
the wrong view that the ombudsman would focus on challenging and
repealing legal provisions, though in some cases this might be appropriate.
However, in contrary to this point of view an application at the constitu-
tional court might also be useful when the ombudsman considers a certain
interpretation of the law not being in compliance with constitutional pro-
visions and intends to have the relevant interpretation changed by public
authorities concerned. To cut a long story short: The ombudsman chal-
lenges a legal provision bringing forward that the provision would imply
legal effects contrary to the constitution, which, of course, the ombudsman
would not accept. The result might be that the constitutional court repeals
the provision although actually the ombudsman might have had another
goal. His prior intention is to put through a change of the interpretation
by public authorities. In order to reach this goal he presents an interpreta-
tion which he considers being in conformity with the constitution in the
course of the court procedure; by doing so he offers the constitutional
court the opportunity of coming to the conclusion that the provision would
be contrary to the constitution if it involved effects as originally outlined
by the ombudsman but that those effects would be avoided if one accept-
ed the alternative interpretation presented later in the course of the proce-
dure. In the latter case the legal provision would not be repealed and the
ombudsman's application would be dismissed. Formally the ombudsman
has lost the case, but with respect to the issue at stake he has won for now
the public authority is obliged to accept the constitutionally correct inter-
pretation the ombudsman suggested and has not got an alternative any
more.

Thesis no. 6: It cannot be - and in general it is not - the prior goal of the
ombudsman to have legal provisions repealed; however, it is his intention
to put through and to guarantee an interpretation based on legal provisions
passed by the parliament which is in conformity with the constitution.

"Panta rhei" - everything flows, nothing stands still; in our sector every-
thing is flowing a little bit more slowly. Some time ago it was only the
national ombudsman who was likely to expect some respect and influence.
Meanwhile regional ombudsman institutions have outnumbered national
ombudsmen by far and local ombudsman institutions of major importance
have emerged. Additionally sectoral ombudsman institutions were institut-
ed, whereas the classical ombudsman institutions did not really seem to
take notice of them. However, things have changed. Thomas Hammarberg,



the Commissioner of Human Rights of the European Council regards every
institution as a partner that is capable of contributing to human rights pro-
tection and he does not exclude "thematic ombudsman institutions" any
more. And with regard to the topic of this conference the question arises,
which type of ombudsman is meant. It is not only that matter we will have
to consider, but moreover the role of human rights commissions. It seems
to be appropriate that institutions of similar character should also be pro-
vided with similar tools.

In Austria the Regional Ombudsman of Vorarlberg has got the same access
to the constitutional court as the ombudsman on national level. For a citi-
zen searching legal protection the ombudsman of his respective level is the
last instance. The same holds true for a citizen of a local community.
However, the question remains, whether it really makes sense that any lit-
tle local community nominates an ombudsman of its own. Considering the
example of the town of St. Gallen in Switzerland, where there is one lawyer
working as ombudsman on tree half days a week, we might define a limi-
tation.

Thesis no. 7: Every ombudsman who has to consider a case that gives rise
to doubts concerning the conformity of provisions with the constitution
shall have access to the constitutional court on condition that he or one of
his employees has got the necessary juridical expertise.

According to my experience the point of view of constitutional courts is
quite restricted on the average. There seems to be little conscience about
the importance of the institution of the ombudsman for the citizens. Even
the following statements cannot lead to an other conclusion:

n

The constitutional courts think that people are informed sufficiently
about the ombudsman institutions in their countries.

" The constitutional courts consider the sphere of competence of ombuds-
man institutions being sufficient; the overwhelming majority of ombuds-
men is only entitled to file applications concerning the challenge of acts
and reqgulations. In no case the ombudsman is entitled to initiate the revi-
sion of a final legal decision; in two cases the ombudsman is entitled to file
a complaint against actions of public authorities which infringe fundamen-
tal rights. The application concerning disputes about the scope of compe-
tence was mentioned above.

- The constitutional courts consider outstanding juridical expertise being
necessary for an ombudsman

- The constitutional courts consider applications filed by the ombudsmen
being sufficiently prepared and elaborated.

- One can see it as a special competence of the ombudsman when he has
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not got the right to challenge provisions before the constitutional court but
when he is entitled to bring forward grounds for the incompatibility of a
legal provision with constitutional law. Such an activity seems especially
appropriate with regard to citizens without juridical expertise.

On the whole I have got the impression that constitutional courts do not
see the institution of the ombudsman with respect to the citizens' needs
concerning an efficient legal protection against any sort of maladministra-
tion. They have a different point of view. They regard the ombudsman as
a useful barrier against the rampant proliferation of workload for the con-
stitutional court as well as for all other courts. However, the result might
be the same, but this general attitude is quite far from being citizen ori-
ented.

Thesis no. 8: The ombudsman's access to the constitutional court shall not
be a sort of compensation for a default or failure in another legal proce-
dure. However, he should always have the opportunity to file an applica-
tion at the constitutional court in order to have general issues in the con-
text with constitutional matters or fundamental rights decided.

Finally, thesis no. 9: Also the work of constitutional courts plays an impor-
tant role concerning the protection of the rights of the individual.
Constitutional courts are bound to the constitution and they are - as well as
the ombudsman - servants of the citizens of their country. Being conscious
of the identical goals of the activities of both institutions it is obligatory to
consider approaches for an enhanced cooperation in favor of the state on the
whole and especially in favor of every individual both on the basis of the
existing legal system and with respect to legal measures in the future.

PE3IOME

KoH(epennusa Ha 3Ty TeMy IIepPBOHAYAABHO OBIAA 3AIIAQHUPOBAHA B COT-
pyaHndectBe ¢ OmOypacMeHoM [Toabmm. M BOT Tenmepbh OHa OpraHM30BaHa
B EpeBaHe, TOABKO CeropHsI HECKOABKO HMHAuye pPACCTAaBA€HBI aKIeHTHL. B
ApMeHUH, CTpaHe, K KOTOPOU sI OYeHb IIPUBSI3aH, S HAIlleA HECKOABKO AeT
Ha3ap CUMBOA OMOYACMeHa, KOTOPBIM EBpomeickuii MHCTUTYT OMOyACMe-
Ha OyAeT HUCIIOAB30BaTh KaK CBOM CHMBOA U KaK 3HAK IIPU3HATEABHOCTU U
YBa)KEHUS 3aCAYKEHHBIM OMOyACMeHaM B CBa3u ¢ 20-AeTHUM OOuAeeM
WHCTUTYTA.

BriOpaHHasa AAd HBIHEUIHEN KOH(PEPEeHIUU TeMa COAEP’KUT, IO MeHbIIeln
Mepe, deThIpe C(epel, KOTOPBIE MOTYT PACCMATPUBATLCS PA3AEABHO, M
Ka)kAasl M3 KOTOPBIX IIPU AOCTAaTOYHOM BPEMEHU IIOATOTOBKU MOTAA OBI



COCTABUTL MaTepUan AASI OTAEABHOM KOHdepeHIUu. TeMa MOXKeT paccMaT-
pHUBaTHLC:

a) C TOYKMU 3pPEeHUA IIOAUTHUKOB, KOTOPBIE CO3AAAM IIPEAITOCBIAKKM TAKOTI'O
COTPyAHHUYECTBA ANOO0 Kak Pa3 He TOTOBEI X CO3AABATL;

0) ¢ TOYKM 3peHUsA OoMOyACMeHa - OpraHa, KOTOPHIM AOAKEH MMeTh IIPaBo
HCIIOAB30BaTh 3TO COTPYAHUYECTBO;

B) C TOYKH 3peHUd KOHCTUTYIUOHHBIX CYAOB, KOTODPBIE SABASIIOTCA HapTHé-
paMu B 3TOM COTPyAHUYECTBE,

I‘) C TOUYKHU 3peHUd I'pa>XAdH, KOTOPBIM 3TO COTPYAHHUYIECTBO AONKHO IIEeAe-
HAIIPAaBA€HHO IIOMOTATh.

Te3nc 1: OMOyACMEH AOAKEH UMEeTh AOCTYII He TOABKO K KOHCTHUTYIIMOH-
HOMY CYAY, HO M K APYTHM BBICHIIMM OpraHaM, YTOOBI UMEeTh BO3MOKHOCTD
3aITPOCHUTH OTBET Ha 3HAYUMBIE AAST OMOYACMEHA BOIIPOCHI, OTHOCSIITUECS K
KOMIIETEHITUM APYTOTrO BBICIIETO OpTaHa.

Tesuc 2: Ilpexkpe BCero, MeXAYHAPOAHBIM YUPEKAEHUIM HeOOXOAUMO
IIpUAQraTh BCe YCHAUS AAG YOEKAEHUS IocypAapcTB-ureHOB CoBerTa EBpo-
IIbI B TOM, YTO HOPMAaTHBHEIE OCHOBBEI PabOTHI OMOyACMEHA AOAKHEBI UMETh
YPOBEHb KOHCTUTYIIMOHHOTO 3aKOHQ, B TOM YHCAE AAS TOTO, YTOOBI BEICIIINE
OpTaHBI TOBOPUAM APYT C APYTOM Ha pPaBHBIX.

Teznc 3: OMOyACMeEH, KOTOPBIN yOeXAEH B IIPOTHUBO3AKOHHOCTHU HOPMa-
TUBHOI'O IIPABOBOTO aKTa B KOHTEKCTe ITOAQHHOM eMy >KaAoObl, 00s13aH HUC-
IIOAB30BaTh IIPEAOCTaBAEHHBINM eMy MHCTPYMeHT oOpalleHNs B KOHCTUTY-
IWOHHBINU CyA C 3asBA€HHEM O IIPOBEPKE AQHHOTO HOPMATHUBHOIO IIPAaBO-
BOTO aKTa.

Tesnuc 4: AA9 IPEOAOAEHUS CAy4YaeB OTPUIIAHUSA OpPraHAMU UCIIOAHUTEAb-
HOU BAACTU KOMIIETEHIIUM OMOYyACMeHa eMy HeOOXOAUM AOCTYII K KOHCTH-
TYIIMOHHOMY CYAY, YTOOBI OBLICTPO AOOUTHLCS pelleHud 0 CBOel KOMIIeTeH-
UM, KOTOpPOe UMeAO OBl 00s13aTEeABHYIO CHUAY. BO BCceX Caydasax, KOrpa 3TO
OTBeYaeT UHTepecaM TPa>kAaH U IIPUEMAEMO C TOUYKU 3PEeHMSI AeMOKpPAaTHUu
U TOCYAQPCTBEHHOM IMOAWUTHKH, "MArkoe' IpaBo OMOYACMeHa AOAKHO AO-
TIOAHATHCSA U TIOAAEPIKUBATHCSA HUMIEPATUBHBIM IIPABOM APYTMX BBICIIUX
OpTaHOB.

Tesnc 5: B pesyabrare pabOTHL C OOIIECTBEHHOCTBIO, KOTOPYIO IIPOBOAUT
OMOYACMEH U ApyTrHe IIpeAHAa3HAUYeHHBIE AAS 3TOTO VUPEKAEHHUS, I'pakpa-
He AOAKHBI Y3HAaBATh HE TOABKO O €T0 CYIIeCTBOBAHMWHM, a IIIar 3a I1aroM u
CHUCTEMHO - C AMAQKTUYECKOMN XBATKOM - MpUOOpeTaTh elllé U 3HaHUI O ero
TTOAHOMOUMSIX.

Tesuc 6: Llenb oMOyaCcMeHa He MOKET COCTOSTHb U, KaK IMPaBUAO, HE COC-
TOUT B TOM, YTOOBI OTMEHUTH KaK MOYKHO OOABITIE HOPMaTUBHBIX aKTOB UAU
WX COCTABASIONINX, & CKOpee B TOM, YTOOBI obeperaTb U (hOPMUPOBATH ITPa-
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BOIIOPAAOK HA OCHOBE€ IIPUHATHIX IIAPAAMEHTOM HOPMATUBHLIX AKTOB ITYy-
TEM MX TOAKOBAHUSI B COOTBETCTBUU C KOHCTHWHHeﬁ.

Tesuc 7: AOCTYyIl K KOHCTUTYLIIMUOHHOMY CYAY AOAJKEH HMMETh TOT OMOYAC-
MeH, KOTOPBIM IpU3BaH pacCMaTPUBATh AeAO, HA OCHOBAHUU KOTOPOTO BO3-
HUKAU COMHEHUSI B KOHCTUTYLIMOHHOCTH KOHKPETHOIO HOPMATHUBHOIO IIpa-
BOBOI'O aKTa, €CAU OH CaM UAM €ro COTPYAHHUK PACIIOAAraeT AOCTATOYHBIMU
IOPUAUYECKUMU 3HAHUSAMU.

Tesuc 8: NocTtyn oMOyACMEHa K KOHCTUTYIJUOHHOMY CYAy He AOAKEH MC-
IIOAB30BATBCS AASL TOTO, YTOOBI C €TO IIOMOINBI0 OOXOAHBIM IIYTEM HaBepC-
TaTh yIIyILIeHHBIe AeMCTBUSA B XOAe IIpollecca. TeM He MeHee, y HErO AOAXK-
Ha OBITh BO3BMOJKHOCTBH B AI0OO€ BpeMs OOpaTUTHCA C 3adBA€HUEM B KOHC-
TUTYLJUOHHBIU CYA AASL BBIACHEHMS KaKyIIUXCS €My IOPUAUYECKH CYLIEeCT-
BEHHBIMM BOIIPOCOB B KOHTEKCTe KOHCTHUTYLIMU M OCHOBHBIX IIpaB BHe 3a-
BUCHUMOCTH OT KOHKPETHOTO eAWHUYHOTI'O CAyYad.

3aKAFOYHTEeABHBIH Te3uc 9: B paboTe KOHCTUTYIIMOHHBIX CYAOB TOXKe IIpH-
CYTCTByeT 3HAQUUTEABHBIM KOMIIOHEHT IIPABOBOM 3alllUThl WHAMBUAYYMa.
OHU NOAYMHSAIOTCS KOHCTUTYLIUU U SIBASIFOTCSI, B KOHEUYHOM CYeTe - TaK JKe
KaK U OMOYACMEH - CAYKUTEASIMM TPa’kpaH CBOeU cTpaHbl. OAMHAKOBAasdg
HAIIDABA€HHOCTDb UX AeITEeABHOCTH 3aCTaBASIeT 3aAyMaTbCs HaA TeM, KakK Ha
OAaro BCero rocypapcTBa B IIEAOM M KaXKAOTO OTAEABHOTO T'DA’KAQHHWHA B
YACTHOCTH MOTAO OBl BBICTPAUBATBCS HMAU AAAee YTAYOAATBCS yyKe (hbakTu-
YeCKH HUMelollleecss COTPYAHNYECTBO 3THUX OPraHoB, OyAb TO B PAMKax y’Ke
CYIIEeCTBYIOIEro 3aKOHOAATEABCTBA UAM Ke B pe3yAbTaTe OyAyIIUX IIPABO-
BBIX MEPOIIPUATHHA.




THE COMPETENCES AND COOPERATION
OF THE CONSTITUTIONAL COURT AND
THE OMBUDSMAN
(THE AUSTRIAN OMBUDSMAN BOARD)

PETER KOSTELKA

Member of the Parliamentary
Austrian Ombudsman Board

"Cooperation" of the Constitutional Court and the Ombudsman Board

The interaction between the Constitutional Court and the Austrian
Ombudsman Board restricts to relatively small subareas. The reason for
that is not the low level of protection of human rights in the Austrian legal
system but rather the extensive possibilities to take legal proceedings con-
cerning human rights in the Constitutional Court. In many cases even the
concerned citizens have the right to take the legal proceedings themselves.
Therefore, it appears to be necessary to shortly represent the Austrian sys-
tem of legal protection of human rights.

The Constitutional Court as an Institution of Constitutional Revision of
Laws

The Austrian Federal Constitution dates back to 1920 and is therewith
the oldest Constitution of all the republics among the Member States of
the Council of Europe. It established a Constitutional Court, the first one
in the world, as an institution of constitutional revision of laws. One of
its tasks is the rescission of unconstitutional laws. Not only the different
government bodies, such as the Federal Government, provincial govern-
ments and one third of the members of the National Assembly, for exam-
ple, have the right to file an application for the rescission of laws, but
since 1975 also citizens have this right, provided that the citizen in ques-
tion is directly affected by a law contrary to his fundamental rights. No
citizen, thus, has to accept a law which contradicts his fundamental
rights - instead, he has the right as an individual to directly file an appli-
cation in the Constitutional Court as regards the unconstitutionality of
laws. If his arguments prevail in the Constitutional Court, the Court
rescinds the legal provision concerned. The provision is not applicable
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anymore, above all in the case, which was the cause of the decision.

The Constitutional Court as a Special Administrative Court for the
Protection of Human Rights

However, such a citizen's right to file an application exists only then when
a law has an immediate effect on the citizen, i.e. when there is no formal
individual decision, which the citizen can appeal against through the ordi-
nary channels of appeal. In case there is a formal decision, the citizen has
to use his right of appeal to other authorities first. In this regard, this sys-
tem of legal protection of human rights will be organised newly and more
citizenfriendly. The administrative authority decides the matter in the first
instance. Its decision will be subject to appeal at the Administrative Court
of First Instance and subsequently at the Supreme Administrative Court.
Parallel to this supreme instance, the Supreme Administrative Court, the
Constitutional Court can be appealed to as a special administrative court.
Such a complaint to the Constitutional Court as a special administrative
court has to be based on the allegation that a "constitutionally guaranteed
right" has been violated. In the vast majority of cases these constitutional-
ly guaranteed rights are also human rights. If the allegation of the com-
plainant is proven right, the Constitutional Court will either rescind the
decision or even the law by which human rights were violated. If the
Constitutional Court does not detect a violation of human rights, the
Supreme Administrative Court can still decide the case as regards legal
questions. This means that in Austria two supreme courts, that is to say the
Constitutional Court as an Austrian human rights court and the Supreme
Administrative Court, as administrative courts dealing with questions of
illegality can be appealed to as final instances.

Protection of Human Rights in Ordinary Courts

But not only all the administrative decisions can be submitted to the
Constitutional Court for the examination of their conformity with human
rights. An amendment to the Austrian Federal Constitution that is current-
ly in preparation will establish such a right also in connection with final
judgments of ordinary courts. Until now courts have been able to file an
application to the Constitutional Court for the examination of the consti-
tutionality of a law, which has to be applied in the concerned case, in all
civil law, criminal law, employment law and family law proceedings. This
right is to be extended. If the court does not file such an application, the
citizen will be able to do so. This means that if the citizen believes that an
unconstitutional law was the legal basis of the judgment and the court does
not file an application for the rescission, he himself can appeal against this
law in the Constitutional Court.

Therewith a more comprehensive directly accessible body of the protection
of human rights will be at the citizen's disposal in Austria. In this connec-



tion, it has to be pointed out that according to the Austrian legal system
the administrative authorities have an extremely narrow scope of discretion
in the execution of laws. Article 18 of our Federal Constitution namely
states that executive authorities (the administration and the jurisdiction)
may be practised only based on laws. That is to say, every public decision
has to be totally based on the wording of a law.

"Cooperation" of the Constitutional Court and the Ombudsman

If one disregards the fact that the Ombudsman has the right to apply to
the Constitutional Court concerning questions of his own jurisdiction, he
has the right to file an application in the Constitutional Court concerning
one important point: If he regards that an ordinance, that is a general norm
issued by administrative authorities, is illegal or in particular unconstitu-
tional, he can apply for its rescission through the Constitutional Court. In
most of the cases it is a question of contrariety to fundamental rights of
the aforementioned norm. The Ombudsman makes use of this right sever-
al times a year.

The Ombudsman and Human Rights

However, the activities of the Ombudsman concerning human rights are by
far not exhaustively described by the aforementioned right to file an appli-
cation. The task of the Ombudsman is to detect maladministration and to
eliminate it by recommendations to administrative authorities. In this con-
nection, the Ombudsman refers to the violation of human rights relatively
often. Five years ago the Austrian Ombudsman, thus, established a tradi-
tion to transmit a particular human rights report to the Federal Legislator
and, moreover, to the public. For this purpose, out of the annual 19.000
complaints he filters the ones which are connected to questions of human
rights. Several goals are pursued with this report.

- These human rights reports give a relatively exact picture of the actual
human rights situation in Austria if compared to each other over the years.

- Administrative authorities tend to draw only on the directly applicable
material laws and the ordinances and instructions relating to them as their
rules of conduct. Here human rights are often lost sight of. The task of this
report is to shift the focus on human rights and to strengthen the admin-
istrative authorities' orientation to human rights.

- Ultimately, it appears to be necessary to show the legislator the effects
of its material laws on human rights.

All in all, these reports contribute considerably to ensuring that the pro-
tection of human rights is a topic of discussion in the administrative every-
day life.
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PE3IOME

BzaumooTHoIeHusa Mexpy KoHcTUTynuoHHBIM CyAOM B aBCTPUNCKUM
nHCTUTYyTOM OMOyACMEHa CpPaBHUTEABHO OTpaHUYeHEl. [IprumHA AQHHOIO
sIBA€HUS He B HU3KOM YPOBHE 3alllUTHI IPAB YEAOBEKA ABCTPUMCKUM 3aKO-
HOAQTEABCTBOM, @, CKOpee, B IIUPOKHUX BO3MOJKHOCTSIX HAUMHATBH IIPOIEC-
CyaAbHBIE AEMCTBHS, Kacarollluecs IIpaB 4eAOBeKa, UMeHHO B KoHcTuTynu-
oHHOM Cyae.

He ToABKO IIPABUTEABCTBEHHEIE OPI'aHBI, HO U CaMU I'pa>XAdHe MMEIOT IIpa-
BO IIOAAQBATH 3asiBA€HUE Ha OTMEHY 3dKOHQ, B CAy4Yde, eCAU I'DAa’KAdHe OKa-
3bIBAIOTCA HEIIOCPEACTBEHHBIMU JXEePTBAMM 3aKOHQ, IIPOTHUBOPEYAIllero ux
OCHOBHEBIM ITpaBaM HN CBO6OA£‘1M.

AscTputickuii OMOyACMeH 00AapaeT IPaBOM IIOAQYU 3asBA€HUS Ha OTMe-
HY KaKoro-au6o0 ykasza uepe3 KoHcTUTynuoHHBIN CyA B CAydYae, €CAU AQH-
HBIM yKa3, T.e. 00Iasg HOpMa, IPUHATas aAMUHUCTPATUBHBIMU OpraHaMH,
SIBASIETCSI NPOTHBO3aKOHHOM, B YAaCTHOCTH, HEKOHCTUTYLUOHHOW. IOTHUM
IIPaBOM aBCTpUMCKUN OMOYACMEH IOAB3YETCS HECKOABKO pa3 B TOAY.

3apauert OMOyACMeHa IBASETCS BBIIBACHUE CAydaeB HeaP(PeKTUBHOTO YII-
paBAeHUS U UX yCTpaHeHHe IIyTeM Pa3HbIX PeKOMEeHAAIIUM aAMUHUCTPa-
TUBHBLIM OpraHaM yIpaBAeHUS.

B cBsizu ¢ 3TMM aBcTpunickuil OMOyACMeEH IPeAOCTaBAdeT hepAepParbHOMY
3aKOHOAQTEAIO U OOIIECTBEHHOCTU €KErOAHBLINM OTYEeT IO IIpaBaM YeAoBe-
Ka, B KOTOPOM BBIIBASIET CaMble aKTyaAbHBIE >KAaAOOBI, Kacarollyecs Hapy-
IIeHU! IIpaB M CBOOOA YEAOBEKA.




L'EXPERIENCE DE L'ESPAGNE DANS LE
DOMAINE DES MESURES CONSERVATOIRES
ET DE LA PROTECTION DES DROITS DE
L'HOMME DANS LA SPHERE DE LA
COOPERATION ENTRE LES ORGANISMES
DISPOSANT D'UNE JURIDICTION
CONSTITUTIONNELLE (TC) ET LES
DEFENSEURS DES DROITS DE L'HOMME
(DEFENSEUR DU PEUPLE)

LUISA CAVA DE LLANO

Premier Vice Ombudsman de ['Espagne

Un des grands piliers sur lesquels se base 1'Etat démocratique de Droit est consti-
tué par la reconnaissance et la garantie des droits fondamentaux, de telle sorte que
I'on peut dire que le célebre article 16 de la Déclaration des Droits de 'Homme et
du Citoyen, conserve toujours toute sa vigueur originale lorsqu'il dispose que
'dans une société ou la garantie des droits n'est pas assurée, ou la séparation des
pouvoirs n'est pas terminée, cette société est dépourvue de constitution'.

En Espagne le cadre général dans lequel les droits civils et politiques reconnus
par le Pacte International des Droits Civils et Politiques sont protégés se trouve
dans la Constitution espagnole, dans le Chapitre 11, Section I du Titre I ('Des
droits et devoirs fondamentaux'). L'Article 53 de cette méme Constitution établit
le systéme de garanties de ces droits, qui est structuré de la fagon suivante:

Dans une garantie législative: L'exercice de ces droits ne peut étre réglementé
qu'au moyen d'une loi 'qui dans tous les cas doit respecter leur contenu essen-
tiel'. La loi qui développe les droits fondamentaux et les libertés publiques doit
étre une loi organique dont l'approbation, la modification ou la dérogation
exigeront la majorit¢ du Congreés des Députés au cours d'un vote final sur
I'ensemble du projet (Art. 31.1 et 2). L'effectivité de cette garantie est controlée
par le Tribunal Constitutionnel au moyen d'un recours en inconstitutionnalité
contre les lois et les dispositions normatives avec force de loi (Art. 162.1 a)), ce
recours pouvant étre formé par le Premier Ministre, le Défenseur du peuple, 50
députés, 50 sénateurs, les organes exécutifs collégiaux des Communautés
autonomes et, le cas échéant, les Assemblées de ces derniéres (Art. 162.1 a)).
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Dans une tutelle judiciaire: L'Article 53.2 de la Constitution établit que n'im-
porte quel citoyen pourra solliciter la tutelle des libertés et des droits reconnus
dans I'Article 14 et la Section Premiére du Chapitre II (et I'objection de con-
science reconnue dans 1'Article 30) devant les tribunaux ordinaires au moyen
d'une procédure basée sur les principes de préférence et de briéveté. La Loi
Organique relative a l'organisation du pouvoir judiciaire 6/1985 du ler juillet
(Art. 7.1), établit que les droits et libertés reconnus dans le Chapitre II du Titre
I de la Constitution possedent intégralement une force obligatoire pour tous les
juges et tribunaux et sont garantis sous la tutelle effective de ces derniers.

LE DEFENSEUR DU PEUPLE est réglementé dans Il'Article 54 de la
Constitution, selon lequel il est 'un Haut Commissaire des Cortes Générales
désigné par celles-ci pour défendre les droits individuels en disposant de la fac-
ulté¢ de superviser l'activité de 1'Administration tout en informant les Cortes
Générales.

Les fonctions de supervision du Défenseur du peuple, qui touchent
I'"Administration en général (toutes les Administrations publiques, y compris
1'Administration Centrale de I'Etat, celle des Communautés autonomes et 1'ad-
ministration locale, auxquelles il faudrait de méme ajouter I'Administration insti-
tutionnelle et corporative, ainsi que l'activité de toute personne qui agirait au
service des Administrations publiques), se matérialisent sous la forme de déci-
sions -les propositions, les rappels et les recommandations-. Cela a donné lieu a
ce que le Défenseur du peuple ait été qualifié par la doctrine de magistrature de
persuasion, qui correspond a une figure qui présente la particularité d'étre un
organe unipersonnel qui intervient conformément a une procédure simple, gratu-
ite, rapide et flexible, qui n'exige pas de postulation et dont la mission principale
consiste a enquéter d'office ou sur l'initiative d'une partie les prétendues irrégu-
larités de I'Administration pour défendre les droits individuels et collectifs.

En ce qui concerne la conduite des procédures de cette protection face a la vio-
lation ou a la violation potentielle d'un des droits et/ou libertés protégés, les fac-
ultés assignées au Défenseur du peuple peuvent étre systématisées de la fagon
suivante:

- Interventions a la demande des citoyens, au moyen de plaintes personnalisées;

- Interventions d'office, a la suite d'indices raisonnables d'infraction des droits
protégés ;
- Formulation de recommandations, de propositions et de rappels de devoirs

légaux devant les administrations publiques, pour une application adéquate
d'une norme ou la modification d'un acte administratif concret.

L'efficacité de l'institution pour protéger les droits de I'homme, et la confiance
des citoyens en celle-ci, est amplement démontrée par le nombre de plaintes
recues: en 2006, les plaintes instruites ont augmenté de 65,71% et ont atteint un
total de 89.518.



Méme si les interventions du Défenseur du peuple, dans les cas de plaintes se
référant a 1'Administration de la Justice, ne peuvent pas interférer le pouvoir
juridictionnel de juger et de faire exécuter ce qui a été jugé, qui correspond en
exclusivité aux Cours et Tribunaux déterminés par les Lois (Article 117.3 de la
Constitution), ces interventions peuvent intéresser et faire I'objet de procédures
administratives dans le but d'obtenir un meilleur fonctionnement de la propre
Administration. Telle est la raison pour laquelle, outre le fait de les mentionner
dans le Rapport Annuel qui doit étre présenté devant les Cortes Générales, ces
plaintes doivent étre adressées, comme nous l'avons signalé auparavant, en
fonction du sujet dont il serait question, au Ministére public ou au Conseil
Général du Pouvoir Judiciaire.

Toutefois, le Défenseur du peuple, en marge du point antérieur, a la possibilité
de poursuivre son travail d'enquéte autour des problémes généraux présentés
par ces plaintes et veiller a ce que les décisions juridiques opportunes se pro-
duisent en temps voulu et en bonne et due forme a partir de la pertinente formu-
lation de la plainte ou du recours formulés par les citoyens.

La collaboration du Défenseur du peuple avec ces deux instances est efficace,
aussi bien pour le nombre croissant de plaintes qui ont donné lieu a un acte de
procédure que pour la progressive consolidation de filieres de collaboration
inter-institutionnelle.

RECOURS EN IN CONSTITUTIONALITE

Cependant, outre cette fonction de supervision des actes de I'Administration,
le Défenseur du peuple, tel qu'il a été signalé, dispose d'une participation
active au sein de la garantie 1égislative, étant donné qu'il est habilité pour for-
mer des recours en inconstitutionnalit¢ devant le Tribunal Constitutionnel
contre des lois et des dispositions avec force de loi qui pourraient porter
atteinte au contenu de la Constitution (ce qui est logique étant donné que la
protection des droits fondamentaux ne pourrait étre considérée comme suft-
isamment garantie s'il se trouve qu'il est facile, pour le 1égislateur, d'introduire
des dérogations de celle-ci). La présence du Défenseur du peuple, un organe
plus flexible et en contact avec les citoyens, constitue en outre une garantie
d'ouverture face a la rigidité institutionnelle que représentent les autres
acteurs habilités.

La décision de soumettre la Loi -qui constitue la plus haute représentation de
la volonté populaire- a un jugement de constitutionnalité, qui peut se résoudre
parfois par 1'élimination de la norme ou d'une partie de celle-ci de 1'ordon-
nancement juridique, ce qui laisse sans effet cette manifestation de la volonté
populaire, a été assumée de la part du Défenseur du peuple, tout au long de son
parcours et tel que cela est naturel, avec la plus grande prudence dans chaque
cas.
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Cela s'explique par le fait que méme si dans les ordonnancements des Etats
constitutionnels de notre temps l'inconstitutionnalité n'est pas un événement
étrange ou anomal mais plutdt un risque inhérent de I'Etat démocratique, car
la volonté parlementaire majoritaire est le fruit d'un débat au cours duquel des
arguments politiques et sociaux extraits de l'opinion publique s'entrecroisent
avec des raisonnements de type juridiquece qui peut étre accompagné de vices
ou d'abus, de discriminations normatives ou de certaines carences de la pro-
pre loi-, il est de méme certain que la propre idée d'une Constitution fait aussi
a notre époque l'objet de débats publics continuels sur le sens de ses mandats.

C'est pour cette raison que 1'Institution du Défenseur du peuple intervient avec la
plus grande responsabilité, aussi bien face aux demandes de recours en inconstitu-
tionnalité effectuées par les citoyens qu'au cours de la propre appréciation de la
constitutionnalité des normes qui émanent du pouvoir législatif, tout en respectant,
dans la mesure du possible, les domaines privatifs qui correspondent au législateur
et aux juges et magistrats, dans la marge qui lui correspond dans l'entendement ou
l'interprétation des lois conformément a la Constitution et dans le cadre de ses fac-
ultés pour corriger les imprévisions ou les exclusions du législateur au moyen de
l'intégration judiciaire du Droit. Cette facon d'agir permet au Défenseur du peuple
d'éviter de défier continuellement 1'abstraction qui distingue la norme juridique et
de compromettre ainsi la confiance de la norme dans son cadre constitutionnel.

Selon les propres mots du Tribunal Constitutionnel, les Lois doivent étre inter-
prétées de la facon la plus favorable pour 1'effectivité des droits fondamentaux
et, par conséquent et conformément a la Constitution, on ne peut que déclarer
la dérogation des préceptes dont I'incompatibilité avec la Constitution serait
indubitable, étant donné qu'il serait impossible d'effectuer une interprétation
conformément a cette dernieére (SsCC 34/1983 et 67/1984).

Malgré cela, pour assumer ses responsabilités dans les cas ou il a été possible
de réunir de solides arguments pour solliciter au Tribunal Constitutionnel la
déclaration d'inconstitutionnalité d'une loi ou d'un de ses préceptes, le
Défenseur du peuple n'a pas hésité a recourir a sa capacité pour agir. Nous pou-
vons donc signaler, parmi les cas les plus significatifs :

- Les recours en inconstitutionnalité interjetés contre les Lois des Budgets
Généraux de I'Etat des années 1983, 1984 et 1985, pour défendre la liberté syn-
dicale reconnue dans I'Article 28 de la Constitution, comme le droit des organ-
isations syndicales a ne pas €étre traitées d'une fagon discriminatoire par les pou-
voirs publics, étant donné que ces normes n'établissaient que certaines subven-
tions publiques pour les centrales syndicales 'les plus représentatives', en exclu-
ant toutes les autres.

- Le recours en inconstitutionnalité, interjeté en 1985, contre la totalité de la Loi
48/1984, du 26 décembre, qui réglementait I'objection de conscience et le serv-
ice social en lieu et place du service militaire, et contre certains points de la Loi
Organique 8/1984, dans son Article 2, alinéas 1, 2, 3 et 4, qui réglementait le



régime de recours et le régime pénal en matiére d'objection de conscience et de
service social en substitution du service militaire.

- Le recours interjeté¢ en 1985 contre les Articles 7, 8, 26 et 34 de la Loi
Organique 7/1985, du ler juillet, sur les droits et libertés des étrangers en
Espagne, étant donné qu'ils portaient atteinte aux droits fondamentaux a la lib-
ert¢é personnelle (Article 17) et au droit de réunion (Article 21 de la
Constitution), au droit d'association (Article 22 C.E.), en rapport avec le droit a
1'égalité de ce collectif de personnes.

- Le recours en inconstitutionnalité interjeté en 1985 par le Défenseur du peu-
ple contre la Disposition Additionnelle Troisieme de la Loi Organique 11/1985,
du 2 aott, de Liberté Syndicale, en estimant que lorsqu'elle renvoie a la déter-
mination réglementaire 'ce qui doit étre considéré comme des installations mil-
itaires' aux effets de la restriction de l'activité syndicale établie dans le
Paragraphe Premier, elle porte atteinte a 1'Art. 81.1 de la C.E. en relation avec
les Arts. 53.1 et 28 de celle-ci.

- Le recours interjeté le 28 janvier 1993, contre les Articles 19.1 et 22.2 de la
Loi Organique 5/1992, du 29 octobre, de Réglementation du Traitement
Automatisé des Données a Caractére Personnel, en estimant que ces préceptes
limitaient le droit fondamental a l'intimité (Art. 18.1 C.E.) et parce qu'en per-
mettant de concrétiser ces limites dans une norme réglementaire, ils portaient
¢galement atteinte a ce qui est dispos¢ dans 1'Art. 53.1 C.E. qui n'habilite que la
Loi pour réglementer l'exercice des droits fondamentaux.

- Le recours en inconstitutionnalité interjeté en 1994 par le Défenseur du peu-
ple contre 'alinéa 8 de I'Article unique de la Loi 9/1994, du 19 mai, de modifi-
cation de la Loi 5/1984, du 26 mars, qui réglemente le droit d'asile et la condi-
tion de réfugié, en estimant que cette Loi, en établissant la permanence a la
frontiére de ceux qui demandent asile pendant que leur admission fait I'objet
d'une procédure administrative, pourrait impliquer la violation du droit a la lib-
erté personnelle et de la réserve de la Loi Organique.

- Le recours interjeté le 12 avril 1996 contre la Loi 1/1996, du 10 janvier,
d'Assistance Juridique Gratuite, en estimant qu'elle transgressait le droit a la
tutelle judiciaire effective sans manque de défense en limitant ce droit aux
étrangers qui résideraient légalement en Espagne, de telle fagon qu'un étranger
qui ne résiderait pas légalement en Espagne et qui ne disposerait pas de
ressources suffisantes pour se procurer un Avocat et un Avoué serait incapable
d'avoir acces a la juridiction.

Outre les recours énumérés ci-dessus, nous devons ajouter que pour défendre le
droit a I'égalité de tous les espagnols devant la Loi, reconnu dans 1'Article 14 de
la Constitution Espagnole, un nombre significatif de recours en inconstitution-
nalité contre d'autres lois de 1'Etat, des Communautés autonomes et méme con-
tre des Statuts d'Autonomie ont été présentés, comme celui qui a été interjeté
récemment contre certains préceptes de la L.O. 6/2006, du 19 juillet, de
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Réforme du Statut d'Autonomie de la Catalogne.

RECOURS DE PROTECTION DEVANT LE TRIBUNAL
CONSTITUTIONNEL

Apres avoir épuisé la voie judiciaire, les citoyens peuvent s'adresser au Tribunal
Constitutionnel au moyen d'un recours de protection (Art. 52.2 de la
Constitution). La Loi Organique du Tribunal Constitutionnel citée antérieure-
ment développe, dans 1'Article 41, ce précepte et dit dans son Paragraphe 1 que
les droits et libertés reconnus par les Articles 14 a 29 seront susceptibles de
recevoir une protection constitutionnelle, dans les cas et sous les formes établis
par cette Loi, sans préjudice de la tutelle générale confiée aux tribunaux de jus-
tice. Cette méme protection sera applicable a 1'objection de conscience recon-
nue dans 1'Article 30 de la Constitution et dans l'actuel Paragraphe 2 du méme
Art. 41. Pour former un recours de protection devant le Tribunal Constitutionnel
il est donc nécessaire d'épuiser la voie judiciaire préalable (Sentences du
Tribunal Constitutionnel, entre autres 73/1982, 29/1983 et 30/1984), tout en
précisant de méme que ce recours ne constitue pas une troisiéme instance
(Sentence du Tribunal Constitutionnel 11/1982). Tant la personne directement
touchée par la disposition ou l'acte administratif que celle qui aurait été consti-
tuée en partie au cours du proces judiciaire sont en possession de la capacité
pour présenter ce recours, de méme que le Défenseur du peuple et le Ministere
public -qui se constituera toujours partie au cours de la procédure de protection
(Loi Organique du Tribunal Constitutionnel, Arts. 46.1 a) y b)) et 47.2).

L'attribution au Tribunal Constitutionnel de la défense et de la garantie ultime des
droits fondamentaux par le biais du recours de protection (Articles 53.2 et 161.1.b)
de la Constitution) est toujours considérée comme une des plus grandes réussites
des constituants, de telle fagon que nous pouvons affirmer que le succes et la con-
solidation que la justice constitutionnelle a obtenu peu de temps aprées sa mise en
fonctionnement se doivent dans une large mesure a la protection constitutionnelle,
car la jurisprudence du Tribunal Constitutionnel a contribu€ a la généralisation et
a I'¢largissement des droits fondamentaux, raison pour laquelle la juridiction con-
stitutionnelle de protection a été dénommée juridiction de la liberté.

Comment j'ai dit, le Défenseur du peuple, en accord avec ce qui est disposé
dans I'Art. 162.2 C.E. et dans I'Art. 461.a) et b), est habilité pour former des
recours de protection devant le Tribunal Constitutionnel, aussi bien ceux qui
sont canalisés par le biais des Articles 42 (les recours de protection face aux
décisions ou actes sans valeur de Loi émanés des Cortes Générales ou de n'im-
porte lequel de ses organes, ou des Assemblées Législatives des Communautés
autonomes, ou de leurs organes, qui violeraient les droits et libertés susceptibles
de protection constitutionnelle et qui pourront faire 1'objet d'un appel sous un
délai de trois mois a partir du moment ou, conformément aux normes internes
des Chambres et des Assemblées, ceux-ci seraient fermes), 43 (les violations



des droits et libertés signalées ci-dessus qui ont pour origine des dispositions,
des actes juridiques, des omissions ou de simples actes de fait du Gouvernement
ou de ses autorités ou fonctionnaires, ou des organes exécutifs collégiaux des
Communautés autonomes ou de leurs autorités ou fonctionnaires ou agents,
pourront donner lieu au recours de protection apres avoir €puisé la voie judici-
aire pertinente), comme ceux qui sont canalisés a travers I'Article 44 (les viola-
tions des droits et libertés susceptibles de protection constitutionnelle, dont 1'o-
rigine immédiate se situerait dans un acte ou une omission d'un organe judici-
aire), tous ces articles appartenant a la Loi Organique du Tribunal
Constitutionnel.

Cette capacité pour agir n'est pas sans problémes, étant donnée la situation de
précarité fonctionnelle ou se trouve le Défenseur, car il ne dispose pas de cette
qualité pour agir au cours de la voie judiciaire préalable, -sauf sa capacité pour
ouvrir une procédure d'Habeas Corpus-, celle-ci étant nécessaire pour former un
recours de protection dans les cas d'application des Articles 43 et 44 de la Loi
Organique du Tribunal Constitutionnel. Cependant, les conditions requises
suivantes doivent étre rigoureusement respectées en cas d'interjection d'un
recours de protection de la part du Défenseur :

- Avoir épuisé tous les moyens de contestation prévus dans les normes proces-
suelles pour un cas concret au sein de la voie judiciaire.

- Avoir dénoncé formellement au cours du proces, s'il y a eu opportunité de le
faire, la violation du droit constitutionnel dés que celle-ci étant connue il y
aurait eu lieu de le faire.

- Avoir interjeté un recours devant le Tribunal Constitutionnel sous un délai de
30 jours a partir de la notification de la décision judiciaire échue pendant le
proces judiciaire.

Pour cela il est indispensable, pour que I'exercice de I'action de protection du
Défenseur du peuple arrive a bon port, que le citoyen qui s'adresse a 1'Institution
en sollicitant l'interjection d'un recours de protection contre les actes des pou-
voirs publics cités antérieurement, ait rempli de fagon digne de foi les condi-
tions signalées ci-dessus et qu'il coopere diligemment avec le Défenseur en
apportant en temps voulu et en bonne et due forme toute la documentation
nécessaire pour étudier sa requéte, ce qui arrive rarement.

Malgré ces difficultés le Défenseur du peuple a examiné, depuis le début de ses
activités, un important nombre de pétitions d'interjection de recours de protec-
tion effectuées par les citoyens, bien que dans la grande majorité des cas il a da
rejeter, par le biais de décisions fondées et apres avoir entendu I'Assemblée de
Coordination et de Régime Intérieur, des pétitions de recours de protection qui,
en accord avec le propre Tribunal Constitutionnel, étaient dépourvues d'un con-
tenu constitutionnel, tout en constatant dans la plupart des cas que le Pouvoir
Judiciaire avait diment pris sous sa tutelle les droits fondamentaux invoqués
sans que, par conséquent, il eut été nécessaire de réparer aucune violation de ces

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE

95



56

LUISA CAVA DE LLANO. OMBUDSMAN DE L'ESPAGNE

derniers, ce qui a ét¢é communiqué aux intéressés, ces derniers disposant de
toute facon de la capacité pour interjeter directement ce recours de protection
devant le Tribunal Constitutionnel.

Cependant, le Défenseur du peuple a formulé des recours de protection dans les
cas ou, en sus d'obtenir la coopération du demandeur en temps voulu et en bonne
et due forme, il a estimé qu'a la vue de la documentation en sa possession, des vio-
lations des droits et libertés susceptibles de protection constitutionnelle s'étaient
effectivement produites. Nous pouvons signaler spécialement parmi ces cas les
recours de protection interjetés dans des domaines qui affectaient les droits des
travailleurs, en particulier ceux qui étaient en rapport avec la liberté syndicale et
le droit a 1'égalité devant la Loi en relation avec la protection de la sécurité sociale.

CONCLUSION

Pour terminer nous pouvons affirmer que la démocratie en Espagne, rétablie en
1978, a surmonté sa phase de rodage et, actuellement, si I'on tient compte de la pra-
tique de ces dernicres années, toutes les normes relatives aux droits et libertés fon-
damentaux -aussi bien pour ce qui a trait au respect que ce qui est en rapport avec
les garanties de ceux-ci- sont de pleine application. Cela a permis a I'Espagne de
remplir les obligations dérivées du Pacte International des Droits Civils et
Politiques du 19 décembre 1966 et de la Convention Européenne du 4 novembre
1950 sur la Protection des Droits de I'Homme et des Libertés Fondamentales.

Le Défenseur du peuple, dans ses attributions constitutionnelles de défense des
droits fondamentaux des citoyens, qui incombe a tous les pouvoirs publics
(Arts. 9.2 et 53.1 de la Constitution espagnole) et spécialement au Tribunal
Constitutionnel, aux Tribunaux de Justice et au Ministére public, a collaboré a
tout moment avec eux tout en partageant une mission si transcendantale en par-
faite harmonie et sans rivalité, par le biais des voies 1également prévues qui a
tout moment ont été considérées les plus appropriées.

Il remplit tout spécialement sa mission a partir du plein respect et reconnais-
sance de l'indépendance des Juges et des Tribunaux Ordinaires et du Tribunal
Constitutionnel et, pour cette raison, conformément a ce qui est stipulé dans
I'Article 17.2 de sa Loi Organique Régulatrice (L.O. 3/1981, du 6 avril), il n'en-
tre pas dans l'examen individuel des plaintes sur lesquelles il existe une déci-
sion judiciaire pendante, et il suspend cet examen si, aprés avoir commenceé son
intervention, une personne intéressée formait une plainte ou un recours devant
les Tribunaux ordinaires ou le Tribunal Constitutionnel.

D'autre part, la jurisprudence du Tribunal Constitutionnel -interprete supérieur de
la constitutionnalité¢ de I'ordonnancement-, en déterminant depuis ses débuts
jusqu'a I'heure actuelle un corps de doctrine en matiere de droits fondamentaux,
qui s'est révélé déterminant au moment de consolider les valeurs constitution-
nelles dans la société et dans les institutions espagnoles, en garantissant la confor-



mité de l'ordonnancement juridique aux normes internationales sur les droits fon-
damentaux et les libertés publiques, a rapporté a tout moment les activités jour-
naliéres de 1'Institution du Défenseur du peuple et le contenu de ses décisions.

En ce qui concerne les rapports du Défenseur du peuple avec le Tribunal
Constitutionnel, celles-ci sont réglementées par 1'Article 8 e) de son Reglement
d'Organisation et de Fonctionnement qui établit que, outre les compétences
basiques établies dans la Loi Organique, il revient a ce dernier d'entretenir une
relation directe avec le Tribunal Constitutionnel a travers son Président. C'est ce
qui a toujours été fait lorsqu'une information est sollicitée au sujet de I'état de
l'instruction des procédures entamées devant le Tribunal Constitutionnel, pour
l'offrir aux citoyens qui seraient en possession d'un intérét légitime quelconque
dans ces dernicres, les relations entre ces deux organes pouvant étre qualifiées
de fluides et cordiales.

PE3IOME

[TpusHaHMe U rapaHTU4 IIPaB YeAOBeKa SIBASIIOTCS OAHOU U3 OIIOP AeMOKpa-
TUYECKOMN M IIPAaBOBOU CTPAHEL.

[ToamTnueckre ¥ TpakKAAHCKHE IIpaBa YeAOBEKa, KOTOpPhIe IIPU3HAHBI
Me>RAYHApOAHBIM IIaKTOM O IPaXKA@HCKUX U NMOAWTHUYECKUX ITpaBax, Halll-
Au cBoe MecTo B Koucturynum VMcnanuu (raaBa 2, oTaeA 1, 9acThb 1, OCHOB-
Hble TIpaBa M O0S3aHHOCTH).

Cucrema rapaHTHM IIPaB OTPa’keHa B CT. 53 KOHCTUTYIIUN CAEAYIOIMIUM O0-
pasomM:

a) 3aKOHOAATEABHBIE TapaHTHUU;

0) cyaeOHag 3aIuTa.

WHuctutyT HapopHOTro 3allUTHUKA (3AIIUTHUK HApPOAA) PEryAupyeTrcs CT.
54 KOHCTUTYIIUM, COTAACHO KOTOPOU "3allUTHUK SIBASIETCS BBICIIUM IIPEAC-
TaBUTeAeM ['AaBHBIX KopTecoB u Ha3HavaeTCs MU AAS 3a@llIUTHL ITpaB YeAo-
Beka'". C »TOM IIeAbI0 OH MOXKET HAaOAIOAATH 3a AeSITEeABHOCTHIO aAMWHUCT-
paiuu, oTYUThIBasCh nepep, ['haBubiMu Koprecamu. HaGaropeHMe BhIpaska-
eTcd B opMe pellleHnM, IIPEAAOKEHUN, PEKOMEHAAITUN Y HAIIOMUHAHWM.

3allIUTHUK SIBAFIETCS EAUHOAWYHOM (QUTYPOU, KOTOpasgs IIPHUBAEKAaeTCs
0ecCcnAaTHO OBICTPBIMH, YIIPOLIEHHBIMUA U TMOKUMH IIPOLIEAYPaMU.

OcHOBHOU MHUCCHEN 3alUTHUKA SBASIETCHA 3allIUTa WHAUBUAYAABHBIX KOA-
AEKTUBHBIX IIPaB - [0 AMYHOW WAW CTOPOHHEM WHUIIMATHBE - OT Hapylle-
HUU aAMUHUCTPAIINN.

[TponeAypBl CHCTEMATU3UPYIOTCST CAEAYIOIIUM 006pa3oM:
1. IIpuBAeKaeTCa Ha OCHOBAHUM 3asiBA€HUS I'Da’KAQH.
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2. IlpuBAeKaeTCs IO AMYHOU MHUIIMATUBE, €CAU €CTh AOCTAaTOUYHOE OCHOBA-
HHUe HapYI_HeHI/If{ 34U THI npaB.

3. OdopmMreHUEe peleHUU, MPEANOKEHNM, PEeKOMEeHAAITUN, HallOMUHaHUMN
II0 BOIIPOCY IIPABUABHOCTU IIPUMEHEHUs HOPM UAW U3MEHEHUS KOHKpeT-
HOT'O aKTa aAMUHUCTPAIUU.

HecMmoTpsa Ha TO, 4TO 3alIMTHUK HApoAd He MOJKET BMEUIWBATHCI B Aed-
TEABHOCTh CyAQ (IPaBOCYyAME SABASETCSI HCKAIOUMTEABHOM IIPEepOTraTUBOU
cyaa, cT. 117.3 KoHcTutynum), B pe3yabTaTe ['0A0BOTO AOKAaAa M OTHPAB-
KU 3asBA€HUMN YAYUIIAeTCS AeITEeABHOCTh aAMUHUCTPAIIUU.

KpomMme Toro, uTo 3aiuTHUK KOHTPOAUPYET aKThl aAMUHUCTPAIIUY, OH TaK-
)Ke obpamaerca B KornctutynuonHsllr Cya 10 BOIIPOCY KOHCTUTYIIMOHHOC-
TH 3aKOHOB UAM AMCIIO3UIIUY, UMEIOUIUX CHUAY 3aKOHA.

AN AeMOKpPATU4YeCKOU CTPaHBl He Yy KAO HaAWUWe aHTUKOHCTUTYLMOHHBIX
HopM. Ilo 3TOM npruYrHe OH C OOABIIOM OTBETCTBEHHOCTHIO OOpaIlaeTcs B
Koucturynuonusit Cya,.

B AOKYMQHTQ €eCTb MHOT'OYUCAEHHEIE HpI/IMepr HecooTBeTcTBUs KoHcTH-
TYIIJUHM 3aKOHOB II0 BOIIPOCAM AWYHBEIX CBOOOA, TOC. OOAYKeTa, BOMHCKOU
00513aHHOCTH, OECIIAATHOU IOPUANIECKOMN ITOMOIIY U T.A,.

Oobpamasacs B Koucturynuonusiti Cya, 3alllUTHUK HapoAa 00g93aH COOAIO-
AATh OIlpeAeAeHHEBIe YCAOBUS. AOAKHBI OBITH HCUYepIlaHbl BCE BO3MOJKHOC-
TH CyAeOHOU 3amuThl. C MOMEHTa O3HAKOMAEHUS C PelleHneM CyAd OH MO-
XeT ooparutkcs B Kornctutynuonuyn Cyp B TedeHue 30 pHeln. [Toromy He-
00X0AMMO, UYTOOBI 3aBUTEAb COTPYAHHUYAA C 3AIJUTHUKOM, IPEAOCTaBAISA
BOBpeMs BCe HeOOXOAUMEBIE AOKYMEHTHI.

3alIUTHUK OCYIIeCTBASIET CBOIO MMCCHUIO, yBaykasg He3aBUCHMOCTL pellle-
HU4 cypa (cT. 17.2 3aKoHa 0 3amuTHUKe). 3alJUTHUK HE PAaCCMATPUBAET Te
AEAd, KOTOPHIE Y>Ke SIBASIOTCSI OOBEKTOM PAacCMOTPEHMS CyAd, M IpPeKpa-
IJaeT CBOIO AEITEABHOCTh, €CAHU IIOCAE Hadahd PAacCMOTPEHUs 3aMHTepPeco-
BaHHOE AUIIO OOpaTHUAOCH C JKArO00U B cyp UAM KoHcTUTynUOHHYHM Cya,.

OAHAKO 3TO OOCTOSITEALCTBO HE AeAdeT HEBO3MOJKHBIM ITPOBEAEHUE CAEA-
CTBUM IIO0 IIOBOAY OCHOBHBIX BOIIPOCOB IIPEACTABAECHHOU >KAAOOHI.

B 3akaroueHMe, MOKeEM YTBEPIKAQTH, UYTO A€MOKPATHs, BOCCTAHOBAEHHAS B
1972 ropy B Vcnanuu, mpeopoAerd MEePEXOAHBIN IIepHoA, M B HacCTodlllee
BpeMs HOPMBI, Kacarlllecs OCHOBHBIX IIPaB U CBOOOA UeAOBEKa, IIOAyYA-
IOT TIOAHOIIEHHOe TTpUMeHEeHUeE.

Bce 3TO mO3BOASIET IIPU3HATB, YTO Vcnauusg TOAHOCTBIO COOTBeTCTByeT
TpeOOBaHUIM MeXAYHAPOAHOTO ITaKTa O I'PA’KAQHCKUX U TTOAUTHUYECKUX
nmpaBax ¥ KOHBEHIIUM O 3alllUTe IIPaB YeAOBEKa M OCHOBHBLIX CBOOOA.




[TPAKTUKA B3AUMOAEVICTBUSA
KOHCTUTYLIMOHHOI'O CYAA
POCCUMCKOUN OEAEPALIVIU U

YIIOAHOMOYEHHOTI'O I'1O TIPABAM
YEAOBEKA B POCCUMCKOU OEAEPALIVU
B OBECITEYEHWU U 3ALIWTE ITPAB
YHYEAOBEKA

TAAVIC TAADKUEB

cyovss Koncmumyyuonnoeo Cyoda Poccuiickou Dedepauyuu

1. I'lpaBoBEIe OCHOBEI B3aUMOAEMCTBUSA

Koucrurynuonusi Cya u YIIOAHOMOUYEHHBIN 110 IIpaBaM 4eAaoBeKa B Poc-
CUM UMEIOT CPAaBHUTEABHO HEOOABIION IO BPEMEHU - OKOAO 10 A€T - OnmbIT
B3aUMOAEUCTBUSA B A€A€ 3AllIUTHI NIPAB IPA’XAQH. OTO BIIOAHE OOBSICHUMO,
VUUTHIBAY, YTO MHCTUTYT YIIOAHOMOUYEHHOT'O BIIEpBBIE YUPEXKAEH B COOT-
BercTBUM ¢ Koncrturynuent Poccun B 1993 1. 1 peaarbHO Hadan A€MCTBOBATH
c gauBapga 1998 r., He cuMTag rOANYHOMN PAOOTHI IEPBOTO YIIOAHOMOUYEHHO-
ro B 1994-1995 rr. TeM He MeHee MOKHO KOHCTaTUPOBATh, YTO 3a ITOT Iie-
pHOA, OCOOEHHO B IIOCAEAHME TOABI, MeXAy KoHCTUTyIuoHHBIM CypoM U
YIIOAHOMOYEHHBIM IIO IIpaBaM YeAOBeKa CAOJKMAOCH CaMoe TeCHOe B3auMOo-
AeNCTBHUE,

OOmielt IpaBOBOM OCHOBOM B3amMopelcTBUA KoucTturynuoHHoro Cyaa u
UHCTUTYTa YIIOAHOMOYEHHOro saBadgercsas Koucturynusa Poccuu. ViMeHHO
OHAa OIIpeAeAdeT COAep’KaHWe, 3HAUYMMOCTh W HAIlpPaBAEHUS ITPAaBO3AIUT-
HOU AEATEABHOCTH 3THUX U MHBIX I'OCYAAPCTBEHHBIX U CAaMOYIIpaBAE€HYEC-
KUX WHCTUTYTOB.

IlpuopureTHOe 3HaUEHUE IIPaB ¥ CBOOOA YeAOBEKA U I'PA’KAQHMHA BbIpaXke-
HO, IIpeXXAe BCero, B KOHCTUTYIIMOHHOM YCTAHOBAEHHU: YEAOBEK, €ro IIpa-
Ba M CBOOOABI SBASIOTCSI BBICIIEM II€HHOCTBIO, @ MX IIPHU3HaHUEe, CODAIOAe-
HHMe U 3alluTa - 00sI3aHHOCTh TocyAapcTBa. [lepeuncaenve B KoHCTUTYIIUM
OCHOBHBEIX IIpAaB Hu CBO60,A, He AOAKHO TOAKOBATBCS KaK OTpHIlaHHUE HAU
YMaAeHMe APYTUX OOIIeNIpM3HAHHBIX IIpaB U CcBOOOA. Ko Bcem rocyaap-
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CTBEHHBIM M CAMOYIIPAaBA€HYECKUM MHCTUTyTaM OOpaljeHO KOHCTUTYIIUOH-
Hoe TpebOoBaHMe: TIpaBa M CBOOOABI YeAOBEKA U Ipa’kAaHUHA SIBASIIOTCS He-
IIOCPEACTBEHHO AEUCTBYIOLIMMM, OHM OIIPEAEAdIOT CMBICA, COAEPKaHue U
NIpUMeHeHMe 3aKOHOB, AeSITEABHOCTh 3aKOHOAATEABHON U MCIIOAHUTEABLHOM
BAACTH, MECTHOTO CaMOYIPABAEHUI M OOeCIeYMBAIOTCI IIPABOCYAUEM
(cratem 2, 18, 55 KoucTuTynium).

3aKOHOAAQTEABCTBO AAAEKO He BO BCeM COBEPIIEHHO; OHO HeCTAaOMABHO,
IIPOTUBOPEYMNBO, IIpoOeAbHO. HepeaKO 3aKOHEI, WHBIE HOPMATUBHBIE AKTHI,
UX OTAEABHBIE IIOAOKEHUSI BCTYIAIOT B IIpoTuBOpeude ¢ KoHcTUTylmel,
3aTparuBas B TOM YHUCAe CPpepy KOHCTUTYLIMOHHEIX IIpaB U cBoOOA. Hema-
AO HApyUIeHUY IIpaB U CBOOOA B IIPABOIIPUMEHUTEABHOM IIPAKTHUKE Opra-
HOB IIyOAWYHOMN BAQCTH.

B cBs3u ¢ aTuM ocoboe 3HaueHHe B IPaBO3alIUTHOM cdepe mpuodpeTaeT
AesITeAbHOCTh KoHcTuTynuoHHOro Cypa U YIOAHOMOYEHHOTrO IIO IIpaBaM
YyeAoBeKa KaK OpraHoB, HaAEAEHHBIX CIIeIUaAbHBIMU ITOAHOMOYHUSIMU TI0 3a-
IIUTe IIpaB U CBOOOA deroBeKa. OHM AEUCTBYIOT Ha €AWHOM IIPABO3alllUT-
HOM TIOAE, BBITIOAHSIIOT B AQHHOM cdepe MO0 CYTH eAMHYIO 3apAady, OAHAKO
Ka’KABIM U3 HUX pellaeT ee NPUCYILIMMHU TOABKO €My CPeACTBaMHU M CIIOCO-
0aMu B COOTBETCTBUHU C IIPEAOCTAaBAEHHBIMM KoHcTuTynuen u depepansb-
HBIMU KOHCTUTYLUMOHHBIMU 3aKOHAMM I[OAHOMoumsaMH. PasanuaroTcs u
ITPaBOBHIE MTOCAEACTBYS MPUHUMAaEMBIX UMH peleHui. Ho nmMeHHO pa3Bu-
BalollleeCs B3aUMOAENCTBUE MeKAY HUMU II03BOASIET IIOBBICUTE 3(pheKTHUB-
HOCTBb ITPABO3AIIUTHON AESITEABHOCTH Ka>XAOTO M3 HUX.

OOIIHOCTD IleAel Ha3BaHHBIX OPraHOB HEIIOCPEACTBEHHO BBITEKAET U3 3a-
KOHOB, OIIPEAEASIIONINX UX CTaTyc U noaHoMoums. DepeparbHBIN KOHCTHU-
TYLLUOHHBIN 3aKOH 0 KoHcTuTynmoHHOM Cyae 1994 r. OTHOCHT K OAHOU M3
TAQBHBIX IleAel eTO AeITEeABHOCTH 3allJUTy OCHOBHEBIX IIpaB U CBOOOA 4eAO-
BeKa U rpaskpaHuHa (ctarthbsl 3). DepeparbHBIM KOHCTUTYLIMOHHBIM 3aKOH
00 YIIOAHOMOYEHHOM IIO ITpaBaM uyeAoBeka 1997 r. onmpeaenseT, YTO AQHHAS
DOAKHOCTE YUPEXKAAETCSA B IeAdX oOecledeHUs TapaHTUM TOCyAApPCTBEH-
HOM 3allUTHl IIPaB M CBOOOA TPA’KAAH, UX COOAIOAEHHS U yBa’KeHUS TO-
CYAQpPCTBEHHBEIMH OpraHaM{, OpraHaMH MeCTHOI'O CaMOYIPaBA€HUS U
DOAKHOCTHBIMU AWIIAMHU (CTaThd 1).

OcyiecTtBAeHUE AIOO0TO U3 nToaHOMounM KorcTutyrnorHoro Cyaa - KOHT-
POAB IPABOBBIX HOPM, BHYTPUIOCYAAPCTBEHHBIX AOTOBOPOB, Pa3pelleHue
CIIOPOB O KOMIIETEHIIWH, IPOBEePKA He BCTYHNHMBIIUX B CHUAY MEKAYHAPOA-
HBIX AOTOBOPOB, TOAKOBaHHe KOHCTUTYIIMM - MOJKeT OBITh CBSI3aHO M, KaK
IIOKA3bIBAET NPAKTHUKA, B IIPeOOAAAQIONIel CTelleHU CBA3aHO MMEHHO C 3a-
LIIUTOU IIpaB U CBOOOA rpakpaH. Ocoboe 3HaueHUE B AQHHOM cdepe uMeer
nnoaHoMoure KoHcTuTrynuoHHOro Cyaa IO JKaro0aM Ha HapyllleHHe KOHC-
TUTYLIMOHHBIX IIPaB U CBOOOA TPA’KAQH, MX OOBEAMHEHWH M IO 3alpocaM
CYAOB IIPOBEPATH KOHCTUTYLIMOHHOCTH 3aKOHA, IIPMMEHEHHOT'O MAM IIOAAe-



>Kalllero IPUMEHEHUI0 B KOHKPETHOM AeAe. [Ipu3HaHHBIE UM HEKOHCTUTY-
IOUOHHBIMMX HOPMATHUBHBIE AKTEIL AMOO UX OTAEABHBIE IIOAOKEHUA YyTpAaYKrBa-
IOT CHAY. PellleHus CyAOB M MHBEIX OPraHOB, OCHOBAHHBIE HAa aKTaX, IIPU3-
HAHHBIX HEKOHCTUTYIIMOHHBIMU, He IIOAAEKAT HCIIOAHEHHWIO B AOANKHBL
OBITH IIEPECMOTPEHBI B YCTAHOBAEHHEBIX (PEAEPAABHBEIM 3aKOHOM CAyYasX.
ITpu 3TOM AEAO 3aABUTEAST BO BCIKOM CAydYae IIOAAEKUT IIepecMOTPy KOM-
IIeTEHTHBIM OPTaHOM B OOBIYHOM IIOPSAKE.

Ang KonctutynuonHoro Cyaa 3aliyuTa IIpaB U CBOOOA SIBASIETCS OAHOU U3
TAQBHEUNIINUX IleAel, HO He eAMHCTBEHHOU. AeATEeABHOCTh JKe YIIOAHOMO-
YeHHOTO IIeAMKOM TIOCBSIIIeHa 3all[uTe TpaB M CBOOOA rpakpaH. OHa He
TIOAMEHSIET APYTHE OpraHbl, B TOM uncAe KOHCTUTYIIMOHHBIN Cya, a AOTIOA-
HSEeT CYILIeCTBYIOIIUEe CPEACTBA 3alllUTHI IIpaB U CBODOA I'pa’kAaH, He OTMe-
HSeT U He BAedeT [epeCMOTP KOMIIETEeHIIMU I'OCYAAPCTBEHHBIX OPraHOB,
o0ecreuynBalOUINX 3alllUTy U BOCCTAHOBAEHVE HapyIIeHHBIX IIPaB U CBO-
00p. YIOAHOMOUEHHBIM IPAaBOMOYEH PAacCMaTPUBATH JKAAOOBI IPa’KAQH (He
TOABKO POCCHUMCKHUX) Ha pelleHUd WUAU AeMNCTBUA (0e3AeliCTBUe) TOCyAap-
CTBEHHBIX OPTAHOB (KpOMe 3aKOHOAATEABHBIX), OPraHOB MECTHOTI'O CaMOYII-
paBAeHUS, AOAKHOCTHBIX AWIl, TOCYAAPCTBEHHBIX CAY’KalllUX, €CAU paHee
3a9BUTEAb OOKAAOBAA T PELIeHUs UAU AeUCTBUA (0e3peliCcTBHE) B CyAe0-
HOM AMOO aAMMHUCTPATUBHOM IIOPSIAKE, HO He COTAACeH C pelleHUsaAMY,
MPUHATBEIMU TIO0 eTo ’Karobe.

YIIOAHOMOUYEHHBIY He HaAeAeH KaKUMU-AHOO TOCYAapPCTBEHHO-BAACTHBIMU
noAHOMOUMAMHU. 1o pe3dyabTaTaM pacCMOTPEHUS >KAaAOOBI OH IIPU HEOOXO-
AAMOCTH HAIIPABASIET COOTBETCTBYIOIEMY OPraHy IyOAWYHOU BAACTH WAU
AONKHOCTHOMY AMILY CBOE 3aKAIOUEHMeE, COAeprKalllee PeKOMEHAAIMNU OTHO-
CUTEABHO BO3MOJKHBIX U HEOOXOAUMEIX Mep BOCCTAHOBAEHUS HAPYILIEHHBIX
IpaB U CBOOOA, @ AQHHBIM OPraH UAU AOAKHOCTHOE AUIIO OOSI3aHBEL B MeCs4-
HBIM CPOK PACCMOTPETH 3T PEKOMEHAQIUY U O IIPUHATBEIX Mepax COOOIIUTh
YnoarHOMOUYeHHOMY. B apceHare YIOAHOMOYEHHOTO U IEABIM PIA APYTHX
CPEACTB, HUCIIOAB3YEMEBIX AAS BOCCTAHOBAEHUS HapPYIIEHHBIX IIPaB, COBEp-
LIEHCTBOBAHUS 3aKOHOAATEABCTBA O IIpaBax 4eAOBeKa, IIPaBOBOTO IIPOCBe-
LIeHus1, B TOM YHMCA€ IIPAaBO OOpAIaThCs B CyA, IIPOKYpParypy, APyTHe Io-
CYAQPCTBEHHBIE OpPraHbl C 3asBACHUSIMM B 3alllUTy HAPYLIEHHBIX [IPaB MU
CcBOOOA, XOAQTAUCTBAMU O BO30OY’KAEHUU AMCIUIAMHAPHOIO UAW @AMUHUCT-
PaTUBHOI'O IIPOM3BOACTBA AUOO YTOAOBHOTO AeAd B OTHOIIEHWU BHHOBHBIX
AOMNKHOCTHBIX AL U T.A. OAHUM M3 B&KHBIX CPEACTB BAUSHUS YIIOAHOMO-
YEeHHOI'O0 Ha PAcCMaTpUBAeMyIO cepy SBASIOTCS €Tr0 eKeTOAHBIE AOKAJABI
O IIOAOJKEHHUM AeA C IIpaBaMM YeAOBeKa B CTpaHe, IpeAcTaBAseMEle [1pesu-
AEHTYy, napaaMeHTy, IIpasuteabcTBy, KoHCcTUTynmonnoMmy, BepxoBHOMYy u
Bricimemy ApGurpakaomy CyaaM, ['eHepaarbHOMY HPOKYpPODY.

TakuMm oOpas3oM, 3PPEeKTUBHOCTb AEATEABHOCTH HHCTUTYTA YIIOAHOMO-
YeHHOTO B 3HQUUTEABHOU CTEIl€HU 3aBUCUT OT TOTOBHOCTU PA3AUYHEBIX T'O-
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CYAQPCTBEHHBIX CTPYKTYP B3aMMOAENCTBOBATH C AQHHBIM HHCTUTYTOM,
OIlepaTUBHO U OOBLEKTHBHO PearnpoBaTh Ha OOpaleHus YIIOAHOMOYEHHO-
ro, ero peKOMeHAAQIUM.

B 3TOM KOHTeKCTe Ba’KHOe 3HadeHUe IpuoOpeTaeT OOBEKTHBHAS OIl€HKA
B3aMMOAEUCTBUS YIIOAHOMOUYEHHOTO IIO IIpaBaM deAroBeka U KoHcTHTyLuM-
oHHoro Cypa IIpU UCIOAB30BAHUM YIIOAHOMOYEHHBLIM TaKOT'O CPEACTBa 3a-
IIUTHI IPaB M CBOOOA, KAK MPEAYCMOTPEHHOTO CTaTheU 29 (IOAI. 5 MyHK-
Ta 1) 3aKoHa 0 HeM mOpaBa obpaiaTbcsa B KoHcTuTymuoHHbIN CyA € Kano-
OOl Ha HapylleHUe KOHCTUTYIIMOHHBIX IIPpaB U CBOOOA IPa’kKAAH 3aKOHOM,
[IPUMEeHEeHHBIM UAM IIOAAESKAIIUM [IPUMEHEeHHIO B KOHKPeTHOM Aene. B
DOKAQAE O CBOeU AedATeABHOCTH 3a 2006 T., KaK U B IIPEABIAYIINX €KEeTOA-
HBIX AOKAQAAX, YIIOAHOMOYEHHEBIM NIOAUEPKHBAA, 4TO oOpalneHue B KoHc-
TUTYIUOHHBIM Cyp C YKa3aHHBIMM >XKaro0aMu SABAdeTCH 3(P(PEeKTUBHBIM
CIIOCOOOM COAEUCTBUS YIIOAHOMOYEHHOTO IIPUBEAECHUIO (DEAEPAABHOTO 3a-
KOHOAQTEABCTBA O IIPaBaxX YeAOBeKa B COOTBeTCTBUe C KoHcTuTynuen u
OOILIleNTPU3HaHHEIMU IIPUHIIUIIAMY U HOPMaMM Me>XKAYHApPOAHOI'O IIPaBa.

2. IlpakTiKa B3alMOAENCTBUSI

B nepBbie TOABI AEITEABHOCTH YTIOAHOMOYEHHOTO IO ITpaBaM dYeAOBeKa ero
oOpammenud B KoHctuTynmoHHBIN Cya OBIAM 3NIM30ANYECKUMU. AeNCTBYIO-
UM YIIOAHOMOYEHHBIM 3aMEeTHO aKTHBHO UCIIOAB3YeT 3TO CBOe IIpaBo. B
IIOCAEAHVE TPU-YeThIpe ropa B KOHCTUTYIIMOHHEIN Cya IOCTYIIAeT e3KETroA-
HO 5-6 >)Xkan0o0 YIIOAHOMOYEHHOrO HA HapylIeHHe 3aKOHOM KOHCTUTYIIMOH-
HBIX TpaB rpakpaH. OHUM BecbMa pa3HOOOpPa3HbI IO COAEP’KAHUIO M Kaca-
IOTCSA 3allUTHhI COIMAABHBIX, M30MpPATEALHBIX IIpaB, IIpaBa Ha CBOOOAY U
AWYHYIO HEIIPUKOCHOBEHHOCTD, IIPaB OCY’KAEHHEIX, IIPOIeCCYaAbHBIX IIPaB,
BOIIPOCOB IOPHAWYECKON OTBETCTBEHHOCTH U Ap. B 1999-2007 rr. mo oGpa-
IIeHUSAM YIIOAHOMOYEHHOTO MPUHATO 2 ITOCTAaHOBAEHUI U Ooaee 20 ompeae-
AeHult Korctutynuornuoro Cyaa.

Taxk, BEICTYIIUB B 3allJUTy KOHCTUTYIIMOHHOTO IIpaBa OTepIeBIIero Ha AOC-
Ty K IIPABOCYAUIO, YIIOAHOMOYEHHBIM OCIIOPUA KOHCTUTYIIMOHHOCTH
cratbu 405 YIIK. CoraacHO 3TOM CTaThbe He AONYCKAKTCS NIePEeCMOTP B IIO-
PSAKE Hap30pa OOBHHUTEABHOTO IIPUTOBOPA, MHOTO PEIIEHUs CYAd B CBSA3U
C HeOOXOAVMMOCTBIO IIPUMEHEHMs YTOAOBHOTO 3aKOHa O Ooaee TSIKKOM
[IPeCTyIIAeHUH, BBHAY MATKOCTH HaKa3aHUSd UAM IO MHBIM OCHOBAHUAM,
BAEKYIIUM 3a COOOM yXyAIIEHUE IIOAOKEHUS OCY’KAEHHOrO, a TakXke Ile-
pecMOTp ONPaBAATEABHOI'O IIPUIOBOPA AMOO pelleHus Cypa O IpeKpalle-
HUU YTOAOBHOI'O AeAd. YIIOAHOMOYEHHBIN ITOAAraj, 4TO AQHHAas HOpMa UC-
Ka’kaeT CyTb YTOAOBHOT'O CYAOIIPOU3BOACTBA, 0€3YCAOBHO IIpPeAlloAararollle-
ro Ha3HaueHMe BUHOBHOMY B COBEPIIECHUU IIPECTYIACHUS AUIY CIPABEA-
AVWBOTO HAKA3aHUSA U MMEIOIEro CBOMM HAa3HAYeHHEeM KaK 3alluTy AMYHOC-
TH OT He3aKOHHOT'O M HeOOOCHOBAHHOTO OOBMHEHUS, OCY)KAEHUS, OIPaHU-



YeHUd ee IIpaB U CBOGOA, TaK W 3dlIUTy IIPAB YU 3aKOHHLIX MHTEPECOB AUI]
n OpI‘aHPIBdIJ;I/II‘/'I, IIOTepIieBIImnux OT HpeCTYHAeHI/IfI.

O 3HAUYMMOCTU NOCTAaBA€HHOU YTOAHOMOUYEHHBIM HTPOOAEMBI CBUAETEADL-
CTBOBAAO B TOM UMCA€ U TO, UYTO OAHOBPEMEHHO C HMM B KOHCTHTYIIUOH-
HBINM CyA IO AQHHOMY BOIIPOCY OOPATUACS M PsSAA IIOCTPAAABIINX OT IIpec-
TYIIA€HUY I'pa’kAaH, YbM IIpaBa W 3aKOHHbIe MHTepechl He MOTAU OLITh 3a-
HIUITEeHbI BCAEACTBHUE AevicTBUS cTaTbhu 405 YTIK.

Koncrurynuonnemt Cya, oTMedas HEAOIyCTUMOCTD IIOAOJKEHUS, IIPU KOTO-
POM HeNIPaBOCYAHBIE M He OTBevYallllye IPUHIUIAM CIIPABEAAMBOTO IIPa-
BOCYAMS IIDUTOBOPHI HE MOTYT OBITH IIePeCMOTPEHBI, BMeCTe C TeM He MOT
He YYUTBIBATb HEOOXOAUMOCTBH COOAIOAEHUS B YTOAOBHOM CYAOIPOM3BOA-
CTBE 3aKPENAEeHHOro B KOHCTHUTYIIMM U MeKAYHAPOAHO-IIPABOBBIX AKTaX
3amnpeTa IMOBTOPHO OCY’KAAQTh M HAKA3bIBATh AWIIO 3d TO IPECTyNIACHHUe, 3a
KOTOpOe OHO B COOTBETCTBUM C 3@KOHOM y>Ke OBIAO OKOHYATEABHO OCY K-
AEHO HAU OIIPABAAQHO.

B 3TOM CBS3M IIepecMOTp BCTYHNMBIIEIO B CUAY CYA€OHOIO IPUTrOBOPAa, UHO-
ro CyAeOHOTO pellleHUs B IeAdX IIPUMeHEeHUs YIOAOBHOI'O 3aKOoHa O Ooaee
TSKKOM TIPECTYTIA€HUN WAW Ha3HauYeHUs OOoAee CypOBOTO YTOAOBHOI'O Ha-
KazaHusa ObIA IIpu3HaH KoHcTuTynnoHHBIM CyAOM NPUHITUNINAABHO AOITYC-
THUMBIM, HO TOABKO B KaueCcTBe KpaliHel Mepkhl. MIMeloTca B BUAY CUTyalluH,
KOTAa TPUYUHOUN BBIHECEHUS He3aKOHHOTO, HEOOOCHOBAHHOTO MAU HecHpa-
BEAAMBOTO OKOHYATEABHOTO CYAeOHOTO PellleHUs IBUAOCH IIOBAMGBIIEE Ha
HUCXOA AeAd CyllecTBeHHOe ((pyHAAMeHTaAbHOe) HapylleHue 3aKOoHa (Cy-
AeOHada omunbKa), MOAIaAAolLee IIOoA KPUTEPUM, YKa3aHHBIU B [IpoToKOAE
N 7 Kk KoHBeHIIUM O 3alyTe IIpaB YeAOBeKa U OCHOBHBIX CBOOOA, (IIYHKT 2
cratbu 4). HeycTpaHeHMe TakKoro HapylleHUs (HeUCIpPaBA€HHE OIINOKH)
Hen30e>KHO UCKa>kaeT caMy CYTh IPaBOCYAMSd, CMBICA IPUTOBOPA KaK aKTa
IIPaBOCYAMs, paspyllaeT HEOOXOAUMEBIN CIIPABEAAUBBINM OaraHC MeKAY Ta-
KUMM KOHCTUTYIIMOHHO 3alllUIIaeMbIMU LIEHHOCTIMHM, KaK IIpaBa U 3aKOH-
HBIEe MHTEPEeCHl OCY’KA€HHOTO (OIIPABAAHHOTO) U IOTEPIIEBIIErO U AWUIIAET
CHCTEMY YTOAOBHOTO IIPABOCYAUS TapaHTUU ee 3(p(PeKTUBHOCTH.

Ha sTtom ocuoBanum B IloctanoBaenuu ot 11 mag 2005 r. N 5-I1, npuns-
TOM B CBSI3U C >Xarob6aMy YIOAHOMOUEHHOTO IO IIpaBaM YeAOBeKa, PsSAa
rpa’kpaH, Apyrux 3asgsurerel, KoucrurynumoHuHbIM Cya NPHU3HAA CTATBIO
405 VTIK He cooTBeTcTByMOLIer KOHCTUTYIIMNM — B TOM Mepe, B KAKOW OHQ,
He AOITyCKasg IMOBOPOT K XYAIIEMYy IIpU IIepecMOTpe IPUroBopa CyAa (Cy-
AeOHOTO pellleHNs) B IMOPsSAKe Hap30pa Mo >Kaaobe (MpeACTaBAeHUIO) CTO-
POHBI OOBHHEHWS, He INO3BOAJIET TE€M CAMBIM YCTPAHUTHL AOIYIleHHBIE B
NIPEALIECTBYIOIIEM CYA€OHOM pPa30upaTeAbCTBE CYIIeCTBEHHBIE Hapylle-
HUS, TTOBAMSBIIINE Ha UCXOA AAHHOTO AeAd, — U IMPHU3HAA BO3MOXXHBIM AO
pelieHns BONpPOCa 3aKOHOAATEABHBIM ITYyTEM IIEPECMOTP TaKUX CyAeOHBIX
pelleHnl B TeUeHNe OAHOTO I'OAQ IO BCTYIIACHUU UX B 3aKOHHYIO CHAY.

MEXXAYHAPOAHBIVI AABMAHAX. KOHCTUTYLUMOHHOE ITPABOCYAUWE B HOBOM TBICAYEAETHUN

63



64

TAAUC TAAJKVEB. KOHCTUTYLIMOHHBIV CYA POCCUVICKOUN OEAEPALTU

OoO0pareHre YIIOAHOMOYEHHOTO II0 IIpaBaM 4YeAOBeKa B KOHCTUTYIIMOHHBIN
CYA SAABAAETCA CII€eITUAABHBIM IIPABOBBIM HMHCTHUT YIOM HY6AI/I‘IHO-HpaBOBOI‘O
CyA€OHOTO KOHTPOAS.

IMpaBom Ha oOpalienue B KoucrurynuonHwuii Cya Poccuiickoit @epepa-
IV C HTHAUBHUAYAABHOU AU KOAAEKTHUBHOU >KAA000M Ha HapyllleHhe KOHC-
TUTYIIMOHHBIX IIpaB M CBOOOA OOAQAQIOT rpa’kpaHe, YbM IIpaBa U CBOOOABI
HApYyIIAIOTCSI 3aKOHOM, NPUMEHEHHBIM HAM IOAAEIKAIIUM IPUMEHEHUIO B
KOHKPETHOM AeAe, U OOBeAMHEHUs TPa’kAaH, a TakkKe WHBIe OpPraHbl U AU-
11a, yKa3aHHbIe B (pepeparbHOM 3aKOHE.

To oOCTOATEABCTBO, YTO YIOAHOMOYEHHBIM OTHECEH K «MHBIM OpraHaMy,
He 03HayvaeT, YTO ero oOpallleHus U JKaAOOBI TPayKAQH HAaXOAITCS B CXOXKEM
IIPAaBOBOM peKUMe C TOUYKU 3pEHUs AONYCTUMOCTH MX PACCMOTPEHUS B
Koncrurynuonnom Cyae.

OTAMYKA COCTOAT B TOM, YTO B OOpAIlleHHUHU YIIOAHOMOUYEHHOIO IIO IIpaBaM
4eAOBeKa IIPUCYTCTBYIOT SIA€MEHTEI a0CTPAKTHOIO HOPMOKOHTPOAS, 10O OH
He AEHCTBYyeT TOABKO B KaueCTBe aABOKAaTa B OTHOIIEHUU AWILQ, OOPaTHUB-
IIerocss K HeMy C JKaAOOOM. YIIOAHOMOYEHHBINU BBHIIIOAHSET KOHCTUTYIIMOH-
HYI0 (DYHKLOUWIO 3alIUTHl MHAWUBUAYAABHBIX IIPAB LEAOU KATErOPHUHM IPak-
AQH, @ He OAHOTO 3asiBUTEA.

B coorBercTBUM cO CT. 29 (HOAIYHKT 5 nyHKTa 1) DepeparbHOro KOHCTH-
TYLLUOHHOIO 3aKOHa «OO0 YHNOAHOMOYEHHOM IO IIpaBaM 4YeAaoBekKa B Poc-
cutickolt Depepalium» MO pe3yAbTaTaM PacCMOTPEHUS KarO0bl YIIOAHOMO-
YeHHBIN BIIpaBe oOpalaThcs B KoHcturynuonusii Cya Poccutickoit Oepe-
panuu ¢ >kaAa000M Ha HapylleHue KOHCTUTYIIMOHHEIX IIPAaB U CBOOOA, I'Pak-
AAQH 3aKOHOM, IPUMEHEHHBIM HWAM IOAAESKAIIUM NPHUMEHEHHIO B KOHKDET-
HOM AeAe.

B 3akone 006 YIIOAHOMOYEHHOM HMYEro He CKa3aHO, KaK COOTHOCHUTCS
IIPEeAMET JKAAOOBI IPA’KAGHUHA K YIIOAHOMOYEHHOMY C IIPEAMETOM KaA0OBI
CaMoOT0 YTIIOAHOMOYeHHOTO B KoHCTUTYIIMOHHEIN CyA,.

OTy npobaeMy NpUIIAOCE pemaTh KorctutynnonHoMy CyAy IpH paccMar-
PUBAHUM >KAAO0Bl YIIOAHOMOYEHHOTO 110 IPaBaM YeAOBeKa Ha HapyIIeHHue
KOHCTUTYLIMOHHBIX IIPAaB YeAOBEKa U I'PA’KAGHWHA 3aKOHOM, IPUMEHEHHBIM
B KOHKDETHOM CYA€OHOM Aene.

OTUM AeAOM OBIAO pellleHHe MHUPOBOTO CYABU, KOTOPBIM IIPUBAEK K aAMU-
HUCTPAaTUBHOW OTBETCTBEHHOCTH 3a COBepIIeHWe aAMUHUCTPATHUBHOTO
IIpaBOHAPYIIEHUs, IIPEAyCMOTpeHHoro cT. 5.12 Koaekca 00 apAMUHHCTpa-
TUBHBLIX IIPAaBOHAPYIUIEHUSAX, IpakpaHUHA boukoBa.

B mepuop BBIOOpPOB AemyTaToB napaaMeHTa Poccum B 2003 r. BoukoB coc-
TaBUA, 3aKa3aA B [1euaTh, @ IIOTOM CaM PacIpOCTPaHUA arUTallMOHHBIN Ma-
Tepuan - 500 3K3eMNOASIPOB AUCTOBOK C NPU3BIBOM K U30UPATEASIM T'OAOCO-
BaTh IIPOTUB BCEX KAHAMAATOB.



[MTocTaHOBAEHWEM MUPOBOTO CyAbU BOUKOB OBIA TOABEPTHYT aAMUHUCTPA-
TUBHOMY B3BICKaHMIO - IITpady B pasMepe 1000 pyO6. OcHoBaHUEM AASI
NIPUBA€YEHUSI K aAMUHHCTPATUBHON OTBETCTBEHHOCTH IIOCAYKUAO TO, UTO
U3TOTOBAEHUE AUCTOBOK OBIAO OIIAQYE€HO BOYKOBEIM 3a CUeT COOCTBEHHBIX
CPEeACTB, UTO SIBASIAOCH HapylIeHNeM HOPM U30UpPaTEABHOTO 3aKOHOAATEAD-
CTBa, B COOTBETCTBUYU C KOTOPLIMH IIPU BEIOOpAX AEMyTaToB ['0CyAapCTBEH-
HOM AyMbl B 2003 r. u3bupaTeAbHBIe (POHABI MOI'YT CO3AABATHCS TOABKO
KaHAUAATaMU, BEIABUHYTHIMU 110 OAHOMAHAATHOMY H30MPATEABHOMY OKpPY-
Ty U TOAWUTUYECKUMU IapTUSAMU, M30MPATEABHBIMU OAOKAMU, BHIABUHYB-
UMY CIIUCKY KaHAUAATOB.

[locTaHOBAEHVE MUPOBOI'O CYABM OBIAO OCTABAEHO B CHUAE IIOCAE OO’KAaAO-
BaQHMUA BCEMH BBIIIECTOSAIUMHU CYA€OHBIMM WHCTAHIIMAIMM, BKAIOYasg Bep-
xoBHBIN Cyp Poccutickont @epepanyiu.

I'paxxpanna BoukoB oOpaTUACA € Kar000M K YIIOAHOMOYEHHOMY, CUUTaf,
uTO BepxoBHEIT Cya CBOMM OKOHYATEABHBIM pellleHueM (PaKTUUYEeCKU BBEA
[IeH3ypPy Ha aruTanuio IpOTUB BCEX.

7Kanoba rpa’kpaHMHA CBOAMAACE TOABKO K TOMY, YTOOBI 3allJUTUTE €ro IIpa-
Ba, HapyllIeHHble HEKOHCTUTYIIMOHHBIMHU PEIIEHUSAMU CYAOB.

Ho xoraa YOAHOMOUYEHHBIN IO IIpaBaM YeAOBeKa OOPATUACS C JKAaroOOM Ha
HapyllleHrne KOHCTUTYIMOHHLIX TpaB boukoBa B Koncturymuonueii Cya, OH
TIOTIPOCUA TTPOBEPUTH KOHCTUTYIIMOHHOCTL HE TOABKO 3aKOHa, IPUMEeHEeHHO-
ro B KOHKPETHOM AeAe I'p. boukosa (a aTo craTed 5.12 Kopekca 06 apMuHU-
CTPATUBHLIX IIPAaBOHAPYIIEHUSIX), HO U ABE CTaTbU ABYX U30HMPATEABHBIX 3a-
KOHOB, HEIIOCPEACTBEHHO B Aene BoukoBa He TIPUMEHSIBITUXCS.

YIIOAHOMOYEHHBIN IO IIPaBaM YeAOBeKa OoOpaTuA BHHUMaHUe KoHCTUTyIH-
oHHoro Cyapa Ha TO, YTO B CUAY CMCTEMHOCTHU IIPAaBO OO’KAAOBAHUA CT. 5.12
Koaekca 06 apAMMHUCTPATUBHBIX IIPABOHAPYIIEHUAX HAXOAUTCS B HOpMa-
TUBHOM EAWHCTBE C IIOAOJKEHHUSIMU 3aKOHA 00 OCHOBHBIX 'apAHTUAX U30H-
PaTEABHBIX IIPAB U 3aKOHA O BEIOOPAX AENYTATOB ['0CypAapCTBEHHOU AyMEI,
TeM CaMbIM YIIOAHOMOYEHHBIN 3HAYMTEABHO PACIIMPUA IIDEAMET AEeAQd, ITOC-
TaBUA Ilepep KoHcTuTynnoHHBIM CyAOM U NPUHIOUIKAABHO WHYIO, MAacIll-
TaOHYIO IOPUAUYECKYIO IIPOOAEMY, BKAIOYAKOIIYIO M BECbMa CIIOPHBIN BOII-
pOC O AOIYCTUMOCTA B M30UPATEABHOM 3aKOHOAATEABCTBE TI'OAOCOBAHUSA
IIPOTUB BCeX KAHAUAATOB, O AOIIYyCTMMOCTH TAaKOW (POPMBI IPOTECTa W He-
AOBOABCTBA BCEMU KAHAUMAATAMU M BCEMU IIAPTUSIMHU.

B cootBetcTBUu ¢ KoHcTurynuent Poccuu KoHcTuTynmoHHEIN Cya MOXKET
OCYIIIECTBAATH aOCTPAKTHBIM U KOHKPETHBIM CYA€OHBIM KOHTPOAB 3a KOHC-
TUTYIJMOHHOCTBHIO 3aKOHOB. [lepeueHb OPTraHOB, UMEKOIIUX IIPABO BO30YyiK-
AAThb aOCTPAKTHBINM KOHTPOAB, COAEPFKUTCA B 4acTH 2 cT. 125 Koucturynumy,
3TO T.H. IIOAUTHYECKHE OPTaHbl (IpUYEM TAKUX OPTraHOB II0 KOAMYECTBY
Ooabllle BCcex B Mupe - 6oaee 160, mockoabKy B Poccuu Goablie 70 cyOb-
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exkToB Depeparui), HO B 3TOT UCUEPIBIBAIONINN TTepeueHb YITOAHOMOUYEH-
HBIM II0 TTpaBaM YeAOBeKa He BXOAUT.

Kpowme Toro, B wactu 4 cT. 125 KOHCTUTYIIUU IIpeAyCMATPUBAETCS IIOAHO-
moume Koncturynmmnonnoro Cyaa Poccmiickort Depepalliil OCYIIECTBASTD
KOHKPETHBIM HOPMOKOHTPOAB. KoHcTuTynuoHHBIM Cyp IO >KarobaM  Ha
HapyllleHre KOHCTUTYIIMOHHBIX IIPaB ¥ CBOOOA I'Pa’KAQH U IIO 3aIlpocaM Cy-
AOB IIPOBepPdeT KOHCTUTYIMOHHOCTE 3aKOHQ, IPUMEHEHHOI'O UAU MOAAEKA-
IIero IPUMEeHEeHUI0 B KOHKPETHOM AEAe€.

IToCKOABKY 3TO KOHKPETHBIM KOHTPOAB, HOPMa 3aKOHa IIPM 3TOM AOAKHA
IIPOBEPATHCS He BO BCEX CBOUX aCMeKTaX, IIPOBEpPKe IIOABEPralOTCS TOABb-
KO Te aCIIeKThl (4acTh) HOPMBI, KOTOPHEIe OBIAM IPUMEHEHEBI B KOHKPETHOM
AEAe 3aABUTEAST OOBIYHBIMU CYAQAMU.

B cr. 74 3akona o KoucturynumonHoM Cyae, copepskalleM TpeOOBaHUSA,
npeAbdaBAseMBlIe K pelleHnaM KoHctuTyrmnoHHoro Cyaa, YKa3bIBAETCS, UTO
Koucturyuuonnsiti Cya OpUHUMAaET pelleHus TOABKO MO IpeAMeTy, yKa-
3aHHOMY B >Kanro0e, U AMIIL B OTHOIIEHUN TON YaCTH HOPMATUBHOI'O aK-
Ta, KOHCTUTYLIMOHHOCTL KOTOPOM IIOABEpPraeTcss COMHEHUIO B OOpallleHuH.

ITockoAabKy B cT. 29 3akKoHa 00 YIOAHOMOYEHHOM CKa3aHO, YTO YIIOAHO-
MOYEeHHEIN BIIpaBe oOpamaTtecsa B KoHcTuTynuoHHEINM Cyp € >KaAo00M Ha
HapylleHne KOHCTUTYIIMOHHBIX ITPaB 3aKOHOM, IPMMEHEHHBIM AU ITOAAE-
JKAIIUM NPUMEHEHHIO B KOHKPETHOM AeAe, (DOPMAAbHO AEUCTBYS, HAAO
OBINO IPUHATH KAA00Y YIIOAHOMOYEHHOI'O TOABKO B YaCTHU IIPOBEPKU CT. J.
12 Kopekca 00 aAMUHUCTPATUBHBIX ITPABOHAPYIIEHUIX.

OpHako KoHctutynuonHsl Cyp, UCXOAS U3 IIpeAHA3HAUYEHUSI YUPEKAEH-
HOU B COOTBeTCTBHU C KoHcTtuTymueln Poccuu AOAKHOCTH YIIOAHOMOYEH-
HOTO TIO IIpaBaM YeAOBeKa, IPEeAOCTaBUA €My BO3MOKHOCTb UHUITUUPOBATh
«TIOAYaOCTPAKTHBIN» CYA€OHBIM HOPMOKOHTPOAB.

AOMKHOCTE YIIOAHOMOYEHHOTO yuUpeXkpAeHa B I[eAdX oOeclieueHMs rapaH-
TUHU I'OCYAQPCTBEHHOM 3allIUTHL IIPAaB U CBOOOA UYEAOBEKa U IPa’kAaHUHA.
Crt. 45 Koucrurynuu Poccutickoit @epepaliuil B IOAHOM COOTBETCTBUU CO
cT. 13 EBpomeiickoil KOHBEHIIMM TapaHTUPYeT IOCYAAPCTBEHHYIO 3alllUTy
IIpaB U CBOOOA, IpHUYeM CT. 45 poccuiickod KOHCTUTyLMU ropas3p0 LIHpe
o ooweMy, 4eM cT. 13 EBponelicKol KOHBEHIIMH, IIOCKOABKY B Poccum B
KoucTuTynium rapaHTHpPyeTCcs AOCTATOYHO IIMPOKUU IlepedyeHb KOHCTHUTY-
ITUOHHBIX COIMAaAbHO-2KOHOMUYECKUX IIPaB.

HNcxopsa n3 npepHasHadeHua MHctutyTa OMOYyACMEHa, CyTh KOTOPOTO CTa-
HOBUTCH IIOHATHOU M C moMolnbio PekomeHparnmii Komuteta MUHUCTPOB
CoseTta EBpoIEl, Kacaroluxcd WHCTUTyTa OMOYACMeHa (IPUHATHIX B CeH-
Ta0pe 1985 r.), Koucrturynuonubei Cyp NOAYEPKHYA, UTO UHCTUTYT YIIOA-
HOMOYEHHOT'0 SIBASIETCS CIIOCOOOM YCHUAEHUS IapAaMEHTCKOTO KOHTPOAS.
OTO 3HAYUT, UYTO KaK opraH IlapaaMeHTa OH IIOAYYUA B MOPSAKE AEAETUPO-



BaHug OT [lapaamMeHTa 4acTb (PyHKIWM, MMMaHEHTHO Ipucymux Ilapaa-
MeHTY. A M0o3ToMy YIOAHOMOYEHHBIU BIIpaBe MHUIIMMPOBAThL B KOHCTUTY-
nmoHHOM Cyae Poccutickoit Depepaliuyl NPOIEAYPHl C dIA€MEHTaMU Kak
KOHKPETHOI'0, TaK U a0CTPaKTHOI'O HOPMOKOHTPOAS.

Tak OBIAO CPOPMYAMPOBAHO OYeHb Ba’KHOE AAS KOHCTUTYIMOHHOTO CY-
AOIIPOM3BOACTBA IIPABUAO, Kacarollleecs AOIIYCTUMOCTU JKaA00 YIIOAHOMO-
YeHHOTO IO ITpaBaM YeAOBeKa M UX oObeMa.

CocAaBIIMCH Ha NpeLeAeHTHOe pelleHne EBpPOmeNcKoro cyaa IIO0 IpaBaM
genroBeka 1998 r. mo aeay «boyman mpotuB CoOepAMHEHHOTO KOPOAEBCTBAY,
KoucrurynuonHueii Cya IOCUMTAA, YTO UMEAO MeCTO HEeKOHCTUTYIIMOHHOE
orpaHUYeHHe IIpaBa I'Pa’XA@H CBOOOAHO IIPOM3BOAWUTH U PACIpPOCTPAHSATH
UH@OPMAIUIO.

Eme opun npumep. M3 craten 336 npexxHero YIIK caepoBano, uto Bep-
x0BHBIU Cyp, B OTAMYHE OT APYTHX CYAOB KACCAIlMOHHOM MHCTAHIIMU, OC-
BOOOJKAAACS OT OOSI3aHHOCTHU BO BCEX CAydYasX M3BellaTh YYaCTHUKOB CYy-
AOIIPOM3BOACTBA O IIPEACTOSAIEM 3aCEAAHUM CyAQ KaCCAMOHHOM MHCTaH-
LY, YTO IPENATCTBOBAAO PEAAM3ALUM OCY’KAEHHBIM IIpaBa Ha CyAeOHYIO
3aIIUTy U IIEPEeCMOTP €ro A€Ad BBIIIECTOAIINMM CYAOM C ero ydyacruem. Ha
9TO OOpaTHUA BHMMaHMe YIIOAHOMOYEHHBIM B CBOEU ’KaroOe B 3allUTy
KOHCTUTYIIMOHHBIX IIPaB yCAOBHO ocy>kpeHHOro H.H.Uurypapt.

B Omnpepenrenun ot 17 oktsabpsa 2001 r. N 200-O B cBs3U C A@HHOM >KaAo-
oonrt KonctutynuonHusiii Cya yKasan, YTO C MOMEHTA IIPOBO3TAAIIIEHUS €ro
nocraHoBAeHUM OT 10 pekaOpa 1998 r. u ot 14 deBparga 2000 r., KacaBIINX-
csa psapa cratert YIIK, ocmopeHHasi YroaHoMoueHHBIM HopMa YIIK He Mo-
JKeT CAY’KUTH IIPABOBBIM OCHOBAHUEM HeU3BellleHUS OCYKA€HHBIX, KaK U
APYTHUX 3aMHTEpPEeCOBAHHBIX AWI], HAA€AEHHBIX IIPaBOM IIPUHECEHHs Kacca-
IIMOHHBIX KAaA00 O paCCMOTPEHNM AeAd KACCAITMOHHOUM MHCTAHIIWEN, AUIIIe-
HUSA WX OPaBa NPEACTaBAITH CYAY AOBOABI B 0OOCHOBaHMeE CBOEM MO3UIINH,
TTOCKOABKY 3TO TIPUBOAMAO OBI K HAPYIIEHUIO IIpaBa AQHHBIX AUI] Ha CYAeO-
HYIO 3alJUTy U CTABUAO OBl B HEPABHOE IIOAOKEHHNEe YYaCTHUKOB KaccCallu-
OHHOTO IIPOU3BOACTBA B CYAAX PA3AMYHOrO YPOBHS.

AaHHasg IpaBoBasg NO3UNUA ObIAA BOCIPHUHATA (pepAeparbHBIM 3aKOHOAATE-
A€M IIpU KOHCTPYHpPOBAHUU cTaThu 376 pelicTBytomlero YIIK, mpsaMo ycTa-
HOBUBIIIEH OOS3aHHOCTBH CyAQ KaCCAIlMOHHOM MHCTAHIIUM AIOOOIO YPOBHSA
3a0AaroBpeMeHHO H3BelllaTh CTOPOHEI O AaTe, BpeMeHU U MeCTe pPacCMOT-
PeHHsI YTOAOBHOI'O AeAd CYAOM KaCCAIlMOHHOUW MHCTAHIIWU.

B cBga3u ¢ Xano00#U YIIOAHOMOYEHHOI'O B 3alIUTy KOHCTUTYILIMOHHBIX
npaB rpaxpasku M. Curgesort KonctuTynuoHHBIN Cyp BEIIBUA KOHC-
TUTYLJMOHHO-IIPABOBOM CMBICA 4YacTH IepBolt crarbu 45 YIIK, coraacHo
KOTOPOU IIPEACTAaBUTEASIMHU IIOTEPIIEeBIIEro, rpa’kKAAHCKOI'O HUCTIA M 4acT-
HOTO OOBHUHHUTEAS MOIYT OBITH AABOKATHI; 11O IIOCTAHOBAECHUIO MHPOBOTO
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CYABM B KQUECTBE IIPEACTABUTEAS NIOTEPIIEBIIEI0 UAU I'PA’KAQHCKOI'O HUCT-
IIa MOTYT OBITH AONYIIEHB OAUH M3 HUX OAM3KUX POACTBEHHUKOB AMOO
WHOEe AMIIO, O AOIyCKe KOTOPOI'O XOAQTaANCTBYeT IIOTEpPIEBIINN WA
IPa’KAQHCKUM HCTeEL,.

B Omnpepenrernnn ot 5 pekadbpsa 2003 r. N 447-0 mo pAaHHOU >Xarobe YIIOA-
HoMoueHHOro KoHcturynuonHelr Cyp yKasan, 4YTO OCIIOpeHHast HopMa He
MOJKeT OBITh MCTOAKOBAHA TaKMM 00pPa3oM, YTOOBI MCKAIOYAAOCH ydacTHe
AUIa, He 4BASIONIEroCsI aABOKATOM, B YIOAOBHOM IIpollecce B KadecTBe
[IpeACTaBUTEAS IIOTepIleBLIero (rpa’kXAaHCKOTO MCTIA, YaCTHOIO OOBUHUTE-
Ad). AMIlIeHWe 3TUX AWI IpaBa OOPATUTHCA 3a IOPUAUYECKOM IIOMOIIBIO K
TOMY, KTO, 10 UX MHEHUIO, BIIOAHE CIOCOOEH OKa3aTh KBaAM(UIIMPOBAH-
HYIO IOPUAMYECKYIO IIOMOIIE (KaK 3TO CAYYaAOCh Ha IPAKTHKe, B YaCTHOC-
T B Aere I'M. CurgeBoi), (paKTUUYECKU ITPUBOAUAO OBl K OTPAaHUYEHUIO
CBOOOABI BBIOOPA, K IOHYKAEHUWIO HCIIOAB30BaTh BOIIPEKM COOCTBEHHOU
BOAE TOABKO OAWIH, ONPEAEAEHHBIU CHOCOO 3allUTHl CBOUX UHTEPECOB U
IPOTUBOpeYnAO Obl KoHCcTUTYyIIUM.

Koucrutynmonnsiti Cya He MPU3HAA OCIIOPEHHYIO YTTOAHOMOYEHHBIM HOP-
My HEKOHCTUTYIIMOHHOM, IIOCKOABKY IO CBOE€MY KOHCTHUTYIIMOHHO-IIPaBO-
BOMY CMBICAY OHa He HMCKAIOYAEeT, YTO IIPEACTaBUTEAEM IIOTEPIEBIIETO U
IPa’KAQHCKOTO HCTIIA B YTOAOBHOM ITPOIIECCE MOTYT OBITH WHBIE - TTOMUMO
aABOKATOB - AWIIQ, O AOIYCKE KOTOPBIX XOAATAWCTBYET IOTEPIIEBITUN UAU
IrPa’kKAQHCKUM HcTel,. OTo pellenue KoHcTurynnoHHoro Cyaa uMeeT BaK-
HOe 3HaueHWe KaK AAS 3alllUTHI MpaB MOTEPIIEBINETO, TaK U AAS AAAbHEM-
IIIETO PAa3BUTHUS WHCTUTYTA IPEACTAaBUTEABCTBA B YTOAOBHOM CYAOIIPOM3-
BOACTBeE.

K ¢dopmaM B3auMOAENCTBUS MOKHO OTHECTU U HepaBHee oOpallleHue B
2007 r. YIOAHOMOYEHHOTO, B KOTOPOM OBbIAa MOCTaBAE€Ha IMpoOAeMa UCITOA-
HEHUs CypaMu oOlel ropucpuknum pemeHurt KorncrturynuoHHoro Cyaa.
OcHOBaHUEM AASI AQHHOT'O OOpallleHUsI SIBUACSH aHAAU3 YIIOAHOMOYEHHBIM
>Kano0 Tpa’kpaH Ha HapyllleHHe X KOHCTUTYIIMOHHEBIX IIPaB, AOIYIIEeHHOE
CYAAMU IIO TPa’KAQHCKUM AeAaM, U XOAQTaNCTB CaMOTO YTIOAHOMOUYEHHOTO
O IlepecMOTpe B HAA30PHOM IIOPSAKE BCTYIIMBIINX B 3aKOHHYIO CHUAY CY-
AeOHBIX ITOCTaHOBAEHUM. OTU >XaAOObl M XOAATaNMCTBa OCHOBBLIBAAMCH Ha
onpepereHuax KorcrurynuornHoro Cyaa, copepsKallliX KOHCTUTYIIMOHHO-
ITpaBOBOE MCTOAKOBaHUE CMBICAA TOTO MAM MHOT'O 3aKOHAa, IPUMEHEHHOTO
B KOHKpPeTHOM AeAe. Ha ocHOBe IMpOBEAEHHOTO aHaAl3a YTIOAHOMOUYEHHBIN
IIpUllleA K BBEIBOAY, YTO HEKOTOpHIe olpepereHus KoucrurynuonHoro Cy-
Aa C TIO3UTHUBHBIM COAEP’KaHMEM He HCIOAHAIOTCA CYA€OHBIMU OpraHaMy,
B ToM uncAe BepxoBHBIM CyaOM, pAa’Ke KOTAA B ONPEAEACHUM IIPSAMO yKa-
3BIBAETCS, YTO AEAO 3asdBUTEAS MIOAAEKUT IIePeCMOTPY B YCTaHOBAEHHOM
TTOPSIAKE, €CAM AAS 3TOTO HET WHBIX ITPEnsSTCTBUM.

YIIOAHOMOYEHHEIN CIIPABEAAUBO OOpAalllaA BHUMaHUE Ha TO, YTO B PE3yAb-
TaTe OTCYTCTBUS €AMHOI'O IIOHWMAaHU4 B CYA€OHOM IIPAKTHKE IOPUANYECKOU



CHUABL onpepeAeHnM KoHcTuTynimoHHOro Cyapa ¢ IO3UTHUBHBIM COAEP KaHU-
eM He 00eCIeYnBaIoTCd eANHOOOpa3HOe KOHCTUTYIIMOHHO-IIPAaBOBOE IIPU-
MeHeHHe HOPMATUBHBIX IIOAOKEHMM M KOHCTHUTYIIMOHHOE EeAUHCTBO CY-
peOHOM BaacTu. [Topo0HOe cocTosHUE CypeOHOM CUCTEMBI IIPEISTCTBYET
He TOABKO CIIPAaBEAAUBOCTU U OOBEKTHUBHOCTU OTIPABAEHUS ITPABOCYAMS,
HO U 3allluTe IpaB U CBOOOA TpakpaH. HencnoaHeHmre onpeperednutt Konc-
TuTylImoHHOro Cyapa HeTaTUBHO OTpa’kaeTcs M Ha 3(p(PeKTHUBHOCTU KOHC-
TUTYLIMOHHOTO CYAOIIPOU3BOACTBA.

SUMMARY

Issues the article describes the legal foundations and practice of interac-
tion between the Constitutional Court of the Russian Federation and the
Plenipotentiary Representative on Human Rights issues. The Constitutional
Court, taking into account the constitutional legal purpose of the institu-
tion of the Plenipotentiary Representative on Human Rights issues to
which the Parliament delegates some of its review powers, does not con-
siders it as a mere defender of a citizen who submitted a complaint. The
office of the Plenipotentiary Representative was established with a view to
secure guarantees of state protection of rights and freedoms of a human
being and a citizen (Article 45 of the Russian Constitution, Article 13 of
the Convention on Protection of Human Rights and Fundamental
Freedoms). The Constitutional Court, taking into account the constitution-
al foundations of the Plenipotentiary Representative's activities, provides
him with an opportunity to initiate a semiabstract judicial review of norms,
while a citizen's complaint may initiate only a concrete judicial review of
norms.
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EXPERIENCE OF HUNGARY ON
ENSURING AND PROTECTION OF
HUMAN RIGHTS IN THE SPHERE OF
COOPERATION OF THE BODIES OF
CONSTITUTIONAL JURISDICTION AND
DEFENDER OF HUMAN RIGHTS
(OMBUDSMAN)

ATTILA PETERFALVI

Commissioner for Civil Rights

The Constitutional Court (CC)

In 1989 - which is the year of the political system changes in Hungary -
the Hungarian Parliament passed a resolution on the establishment of the
Constitutional Court. Its organisation and authority, however, had been
determined earlier in the framework of the trilateral political roundtable
negotiations preparing the democratic transformation of the political sys-
tem. The modification of the Constitution already reflected the needs of
political transformation as well as the protection of fundamental rights. The
Constitutional Court performs its tasks independently. Having its own
budget and its judges being elected by Parliament it does not constitute a
part of the ordinary judicial system.

The Constitutional Court has eleven members. From among their number
and for a term of three years they elect a President (the first President of
the CC was Laszl6 Solyom, the present President of the Republic) and a Vice-
president. The decisions of the Constitutional Court are binding for all and
no appeal may be lodged against them.

The activities of the Constitutional Court are focused on the review of the
constitutionality of statutes and the annulment thereof if they are found
unconstitutional. It is the posterior review of legal norms that the majori-
ty of motions are aimed at.

Constitutional requirements are established either for legislators or for
those applying legal norms.



The Ombudsmen:

The above mentioned 1989 amendment to the Constitution of Hungary
introduced the institution of the Parliamentary Commissioner for Citizens'
Rights, on the other hand it provided that the Parliament may appoint spe-
cific Commissioners for the protection of certain constitutional rights. In
Hungary we have three ombudmen in office:

- Parliamentary Commissioner for Civil Rights
- Parliamentary Commissioner for Data Protection and Freedom Information

- Parliamentary Commissioner for the National and Ethnic Minorities
Rights and (the draft is already in front of the Parliament about the)

- Parliamentary Commissioner for the Rights of the Future Generations

The Parliamentary Commissioner for the Rights of the Future
Generations (functioning as an Ombudsman for Environmental Rights)
will be succeeding the office of the Deputy Parl. Commissioner for Civil
Rights. The first version of the draft for the Future Generations
Ombudsman was worked out by Mr. Sélyom, our present President of the
Republic of Hungary. The new ombudsman shall start his work theoreti-
cally in December, 2007.

- Proposal concerning the candidate for the ombudsman-position is made by
the President of the Republic and the ombudsperson is appointed by a two
thirds majority of the votes cast by MPs. The Parliamentary Commissioner
is mandated for a period of six years and may be re-appointed once.

The most important tools of the Parliamentary Commissioner are profes-
sional argument, convincing and publicity. In the case of an exceptionally
grave impropriety or one affecting a larger group of citizens the
Commissioner may promptly turn to Parliament

Giving opinion on legislative drafts must be mentioned among the duties
of the ombudspersons. On this relation the Data Protection Commissioner's
powers of advising and initiating legislative measures are not provided by
Act Legislation, but by the Data Protection and Freedom of Information Act
(DP&FOIA). This suggests that legislators accorded special significance to
the advisory powers of the Data Protection Commissioner, in recognition
of the fact that his professional opinion may be instrumental in ensuring
that laws and regulations mandating the processing of data will do so in
harmony with the DP&FOIA and the Constitution.

In diverse Resolutions, the Constitutional Court has frequently stressed the
importance of observing the procedural rules of the legislative process,
pointing out that a serious procedural lapse - such as ignoring or circum-
venting an organ with consultative rights - may even invalidate the legal
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instrument in question.
Cooperation and relationship between the CC and the Ombudsmen:

The Constitution of the Hungarian Republic in its Article 2 (1) declares the
most important and fundamental principle of the work of the government
and its authorities: "The Republic of Hungary is an independent, demo-
cratic constitutional state." It was the Constitutional Court that defined the
bases and the frames of the interpretation and implementation of the afore-
mentioned clause.

The Constitutional Court's decisions serve as guidelines for the
Parliamentary Commissioners to mostly examine the authorities’ acts
resulting in abuses with reference to constitutional rights. It is crucial to
state that similarly to the Constitutional Court, the Ombudsmen do not
consider the so far declared requirements of the rule of law as final ones.
Both in the practice of the Constitutional Court and of the Parliamentary
Commissioners, certain cases could give a reason to the completion of the
system of the already existing and defined above-mentioned requirements.

In the course of the investigations the Hungarian ombudsman lay empha-
sis on adopting the practice of the Constitutional Court in the day-to-day
work. Therefore we reqularly use the tests of the Constitutional Court (in
relation to the restriction of fundamental rights the test of 'mecessity/pro-
portionality’, in respect of cases of discrimination the test of the 'prohibi-
tion of arbitrary discrimination’).

One of the most difficult constituent tasks of the protection of the funda-
mental rights entailing the highest professional challenges, is to decide
which right should 'yield way' to another in a specific case of conflicting
rights. For such cases there is no recipe of general applicability and there is
no mechanically applicable method. Such questions may be answered by
performing the above mentioned tests (in some cases after lengthy prepara-
tions). Experience shows that the practice of the protection of fundamen-
tal rights by courts has not adequately developed in Hungary so far, there-
fore, our complainants tend to turn to the ombudsmen for the protection of
fundamental rights on an individual basis. This then imposes an increased
responsibility on each of the Parliamentary Commissioners, including myself.

Several decisions of the Constitutional Court were related to the scopes of
competence of the Parliamentary Commissioners.

In their inspection reports and position statements the ombudsmen often
refer to concrete decisions of the Constitutional Court and often rely on
their explanations. At the same time, the Parliamentary Commissioners rel-
atively rarely turned directly to the Constitutional Court for expost norm
control or asking for the establishment of a constitutional failure, for the



assessment of whether a regulation is contrary to any international agree-
ment or for interpretations of the provisions of the Constitution, and they
sometimes filed constitutional complaints. Examples: in the case of Guided
Patient's Care or in the case of the hospital visit-fee etc.

PE3IOME

KoucrurynmouHse Cypa

B 1989 ropy, B rop nepeMeH IIOAUTUYECKOU CUCTEMBI BeHIpun, BeHrepCKuu
[laprameHT npuHAA pellleHMe 00 yupexxpeHum KoHctutymuonHoro CyaQa,
AEVCTBUS KOTOPOTO HAIlPaBAEHHI Ha IIepeCcMOTP KOHCTUTYIJMOHHOCTH 3aKO-
HOAAQTEABHBIX aKTOB.

OMmbyacMeH

B 1989 ropy BhIIEeyKa3aHHOe M3MeHeHUe B KoHcTtuTynuu BeHrpum BBeAO
UHCTUTYT [lapAaMeHTCKOTO YIIOAHOMOYEHHOTO II0 IIPaBaM YeAOBeKa, C APY-
TOM CTOPOHBI AOIIyCKaeTCs Ha3HaueHue IlapaaMeHTOM CIleUaAbHBIX YIIOA-
HOMOUEHHBIX AAG 3aIUThl OTAEABHBIX KOHCTHUTYIIMOHHBIX IIpaB. Celyac B
BeHrpum ecTh Tpu AEUCTBYIOIINX OMOYACMEHA (3aKOHONPOeKT o Ilapaame-
HTCKOM YIIOAHOMOYEHHOM IO TpaBaM OYAYIIIUX IMOKOAEHUU HAXOAUTCS B
cTapum oocykpeHus B [lapaamenTe).

Camble Ba)kKHBIe WHCTPYMeHTHl [lapAaMeHTCKOIo yIIOAHOMOYEHOIro - IIPO-
beccuoHaABHAA apryMeHTanus, yOoe>xpeHWe U TAACHOCTh. B caydagx, Kor-
Aa AENO 3aTparuBaeT UHTePeChl OOABIIOrO YMCAA AIOAEN UAU IIPU HCKAIO-
YUTEABPHO CePBbE3HBIX OTKAOHEHUSX, YIIOAHOMOYEHHBINM MOJKeT IIPSIMO 00-
patursca B [TapaamenT. Cpepnt 00s13aHHOCTEN OMOYACMEHOB AOAKHO OBITh
OTMEUYEHO IIPEACTaBA€HNE CBOMX MHEHUM O 3aKOHOAATEABHBIX IIPOEKTaX.

BsaumopericTBre U B3auMOOTHolmeHHud Mexay KoHcrturynmoHHBIM CypoM
u OMOyACMeHOM

Pemenua KoucturynmuoHHOro Cyapa CAy’KaT PYKOBOAAIIMMM YKa3aHUSIMU
A [TapaaMeHTCKUX YIIOAHOMOUYEHHBIX, KOTOPEle B OCHOBHOM paccMaTpu-
BAIOT aKThl AOAKHOCTHBIX AWI], B pe3yAbTaTe He copa3MepHble C KOHCTH-
TYIIMOHHBIMM IIpaBaMM. B mporecce paccrepA0BaHMU BeHrepckuit OMOyAC-
MeH AeAdeT akIleHT Ha yCBaWBaHMe NpakTuku KoHcrurynuonHoro Cyaa B
Ka>kKAOAHEBHOM paboTe.

Hexkoropele pemenus KorcrturynmonHoro Cyaa OBIAU CBSI3@HBI C IIPEAEAA-
MU KOMIIeTeHIIMM [lapAaMeHTCKUX YIIOAHOMOUYEHHBIX.

B cBOMX AOKAGAGX O PACCAEAOBAHMAX U 3aBACHUSAX OMOYACMEHBI YaCTO
00paIllaloTCsT K KOHKPETHBIM pe-
menusm Koncturynuonuoro Cy-|
A3 ¥ 4aCTO OCHOBBIBAIOTCSI HA €TI0
pasbsicHeHus.  OAHOBPEMEHHO £
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HapAaMeHTCKI/Ie YIIOAHOMOYEHHEBIE OTHOCUTEABHO PEAKO 06pamaIOTC5{ He-
IIOCPEACTBEHHO B KOHCTI/ITYHI/IOHHBIP'I CYA AN (baKTI/I‘IeCKOI‘O HOPpMATHUB-
HOT'O KOHTPOASI HAU IIPOCAT YCTAHOBUTH KOHCTUTYIHMOHHO€ HeCOOTBeT-
CTBHE.

3AITUTA TTPAB YEAOBEKA -

CYILIECTBEHHAS ®YHKIIVA
KOHCTUTYLIMOHHOI'O CYAA U
TIPABO3AILIIUTHUKA B AATBUU

I'VHAPC KYTPUC

Ilpedcedamenv Koncmumyuyuonnoeo Cyoda
Jlameutickot Pecnybauku

1. Korcturynuelt (CatBepcMe) AaTBUMCKON PeciiyOAMKY OollpepereHa KOM-
nerennusa Korncrurynuonnoro Cyaa. OcHoBHasa pyHkrug Cyaa 1 OAHOBpe-
MEHHO IIPABO OCYIIECTBACHUS KOHCTUTYIIMOHHOTO KOHTPOAS TECHO CBS3a-
HBEI C IIPAaBOM IIPHM3HATh HOPMY 3aKOHA (IPaBOBYIO HOPMY) HEKOHCTUTYIIU-
OHHOU U yTPATUBIIEHN CHUAY.

B nepBBie ropnl pAesiTeabHOCTH KoHcTuTymmuonHoro Cyaa AatBuiickou Pec-
nyoauku (paree - Cypa) - ¢ 1996 ropa - Cya npuHEUMaA Ha pacCMOTPEHUE
3a9BAEHUS TOABKO OT I'OCyA@PCTBeHHBIX MHCTUTynuu: [IpesuaenTa ['ocyaa-
pcTBa, IlapramenTa (Castimel), He MeHee 20 aAenmyrtaToB [laparamenTa, Ka-
OuHeTa MUHUCTPOB, ['eHeparbHOTO IIpOoKypopa, CoBeTa I'ocypapCcTBEHHOTO
KOHTpOASI U Biopo 1o mpaBamM denoBeka. [1o 3TuM 3asgBA€HUSAM MOT OBITh
OCYIIIEeCTBAEH aOCTPAKTHBIM KOHTPOAB OCIIapUBAEMBIX HOPM.

Pabora Cypa BO MHOro pa3 yeBeamumaach B 2001 ropy, Korapa Ipaso IIO-
AABATh KOHCTUTYIIMOHHYIO >XAaA00y OBIAO IIPEAOCTABA€HO (DU3WYECKUM U
IOPUAUYECKUM AUIIAM, @ IIpaBO IIOAABATH 3asBA€HHE IIOAYUYUAU TaKKe
OpraHbl MECTHOTO CAMOYIIPABA€HUS, CYABL OOLIel IOPUCAUKIIUY U aAMUHU-
CTpPaTUBHBIE CYABl. OTH >KAAOOBI U 3asiBAE€HUS CBSI3@HBI TOABKO C KOHKpPEeT-
HBIM KOHTPOAEM IIPABOBBIX HODM.

HecmoTpsa Ha CpaBHUTEABHO OOABIIOE YUCAO KOHCTUTYIIMOHHBIX KaAo0 (B
cpepHeM B rop, 150 3asgBAeHN), OOABIIMHCTBO U3 HUX COCTABA€HBI HeKaue-
CTBEHHO, C CYIIeCTBEHHBIMM (pOpMaAbHBIMU HepocTaTKamMu. [1o aTol npu-
uynHe Koarerun Cypa BO30YKAQIOT B CpepAHEM TOABKO IIO 20 Aen B rop (o
KOHCTUTYLIMOHHBIM JKar00am).



HeobxoaMMO OTMETUTH, UTO AWIIO UMeeT IIPAaBO MOAATH KOHCTUTYIIMOHHYIO
JKano0y TOABKO TOTAQ, KOTAQ MCIIOAB30BAHBI BCe OOIIME CPEeACTBA 3allUTE
IIpaB UAM TAKOBEIX HeT. KpoMe TOro, B >Karno0e AOAKHO OBITH AOCTATOYHOE
IOpUAHYECKOe OOOCHOBAHME IIPEAIIOAOKEHUS O HEKOHCTUTYIITMOHHOCTH OC-
IapuBaeMON HOPMBI. Takue TpeOOBaHWS ITOATAAKMBAIOT AWIIO UCIIOAB30-
BaTh APyrHe BapMAaHTHI 3alIUTHl CBOUX MHTEPECOB:

1) genroBek cTapaeTcd yOEAUTH CyA, PACCMATpPUBAIOIINU €ro YTOAOBHOE,
TPAsKAQHCKOE UAU aAMUHUCTPATUBHOE AEAO, B HEKOHCTUTYIIMOHHOCTHU IIPHU-
MeHsIeMOW IIPaBOBOM HOPMBI U B HEOOXOAMMOCTH CYAY CaMOMY OOpaTUTh-
csa B Korcturynuonssii Cya;

2) 4eaOBeK cpa3y oOpaiaercs B Bropo mo mpaBaM 4eAOBeKa, KOTOPOe€, B
CBOIO OYEPEABb, HCIIOAB3YyeT CBOM IIOAHOMOYHUS IO 3allUTe 3aKOHHOCTH, B
TOM 4UHCAe - oOpaimeHre B KoHCTUTYIIMOHHBIU CyA.

2. MacTutyT oMOyaCcMeHa B AAaTBUU HadaA CBOKO paboTy Takke B 1996 ro-
Ay. Torpa aTto 6bIAO BrOpo 1o mpaBaM ueroBeKa. B okTabpe Toro >xe ro-
Ad BIOpo cTano MOAHOIIPABHBIM YA€HOM MeKAYHAapOAHOTO MHCTUTYTA OM-
OyACMEHa, a IIOCAe BCTyIAeHud N\aTBUM B EBPONENCKUN COIO3 - YAEHOM
Acconuanum oMOyACMeHOB EBpOIIHL.

B 2006 ropy ObvIA IIpHMHAT 3aKOH O IIpaBosamutHuKe, Bropo koToporo c 1
aaBaps 2007 ropa CTar0 IIPABOIPHUEMHUKOM DBIOpO IO IIpaBaM 4YeAOBeKa.
AesaTeapHOCTE [IpaBo3alUTHUKA PETyAUPYeTCs 3aKOHOM, OAHAKO KaK MHC-
TUTylusa [IpaBo3alUTHUK He 3aKpenAreH B KoHcTUTynMu AATBUU.

3. B pamkax ob6cy>kpaeMol TeMaTHuKU COTPYAHUYECTBO ABYX UHCTUTYIIUH -
Koucrurynuornroro Cyaa u [IpaBo3amuTHUKA - MOKHO XapaKTepU30BaTh
IO ABYM HAIIPaBACHUSIM.

3.1. Obpamenue lNpaBo3amurHrka B KoHCTUTYIIMOHHEIN CyA.

I'lo 3agBaenuaM IlpaBosamutarKa Cya OCYIIECTBASIET aOCTPAKTHEINM KOHT-
POABL IPABOBLIX HOpPM. Biopo 1o mpaBaM ueAOBeKa B TeueHHe 8 AeT IMOoAa-
Ao 19 3asgBAeHUM. BOABIIMHCTBO M3 HUX - IO BOIIPOCAM COITMAALHOTO IIpa-
Ba M O HEeCOOAIOAEHUWM IIPUHIINIIA ITPAaBOBOTO PaBEHCTBA.

ITo BceM 3asBAeHUAM Cya BO3OYAMA AeAd, YTO, KOHEUHO, CBUAETEABCTBYET
O KauecTBe 3agBAeHUU. B 8 cayuaax Cyp npu3HaA 3agBA€HUS OOOCHOBAH-
HBIMHA U OCIIaPWBAEMYIO HOPMY HEKOHCTUTYIMOHHOU. B 4 cayuaax Cyp
IIPEKPATUA AEAONIPOMU3BOACTBO, TaK KakK [lapraMeHT IIOHSAA CBOM AONYIIEH-
Hble OINIMOKU U U3MEHHUA COOTBETCTBYIOIlee HOPMATUBHOE PEryAUPOBAaHHUE.
ABa Aena ellle HAaXOAATCS B CyAONIPOM3BOACTBE.

[Tocae 1 auBapsa 2007 ropa Cyp He IIOAYYUA HU OAHOTO 3asgBAeHUd [1paso-
3aIIUTHUKA. HOBBIM 3aKOH ollpepeaseT, 4To [1paBO3allluTHUK UMEET IIPaBo
moAaTh 3asiBAeHUe B CyA TOABKO TOTAQ, KOTAQ WHCTUTYIIHS, U3AABIIASA OC-
TMapuUBaeMbIN aKT, B YCTAHOBAEHHBIM CPOK He ITpUBEeAa HOPMaTUBHOE pery-
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I'VHAPC KYTPUC. KOHCTUTYLIMOHHEBIV CYA AATBUICKOU

AupoBaHKe B cooTBeTcTBHe ¢ Koucturynuen. To ecTh, ITpaBo3almuTHUK
IIepBOHAYAABHO AOAKEH AATh BO3MOJXKHOCTH [lapaamenty mau KaOuHety
MWHUCTPOB CaMOMY MCIIPaBUThH CBOU OIIMOKMU.

Takyio cuTyanuroo, AyMaio, MOJKHO OII€HHUTb TOABKO IIOAOJKHTEABHO. Bo-
IIePBBIX, OrpaHUYeHle [IpaB YeAOBeKa HOPMOM 3aKOHA MOXXHO yCTPaHUTH
OvIcTpee, He oxupaa pemeHusa Cyaa. Bo-BTOPEIX, 3TO MOAYEPKHUBAET CTa-
Tyc [IpaBo3amuTHUKA KaK CaMOCTOSATEABHOW WHCTUTYIIUM, IPUYEM - C BBI-
COKUM aBTOPUTETOM B OOlllecTBe.

3.2. Obpamenne Cyapa 3a MHeHHeM [IpaBo3aliuTHHUKA.

KoncturynuonHneit Cyp B CBOEH NPAKTUKE AOBOABHO 4acTO OOpAalllaeTcs K
[TpaBO3aIMTHIUKY KaK KOMIIETEHTHOMY OpPraHy B cdepe 3allUTHL IIPaB 4e-
AOBEKA U IIPOCHUT BBIPA3UTH CBOIO TOUKY 3PEHUS [0 KOHKPETHOMY AEAY,
TaK Ha3blBaeMBIM MHCTUTYT amicus curiae.

Jto npaso Cyp HUCIOAB3yeT BecbMa 4acTo, Hanpumep, B 2004 roapy - no 7
aenam m3 19. Xora mHeHue (peuteHue) Cypa He BCErAa COBIIAAQET C MHe-
HueM [TpaBo3ammuTHIKa. OTO MOKHO OOBSICHUTH TeM, uTO [IpaBo3alluTHUK
Oonee AMOepaseH B OLleHKe KOHKPETHBIX CUTYAlvu.

4. 3HaunMocTh [IpaBo3allluTHUKA IIOATBEPIKAAETCS TeM, 4YTOo KOHCTUTYIIU-
oHHBIN CyA AOBepsieT eMy U 4acTo TpeOyeT MHeHHe II0 pa3HBIM BOIIPOCam
IIpaB YEAOBEKa.

B cBoro ouepepb, aBTOpUTET 00eUX MHCTUTYLUU - KakK [IpaBo3aluTHUKA,
Tak 1 Koucrturynuonuoro Cyaa - B OOIIECTBE U B TOCYAQPCTBEHHBIX UHC-
TUTYIIUAX MOJXHO OII€HUTH KaK O4eHb BBICOKHM. OO0 3TOM CBUAETEABCTBY-
eT pPOCT KoAuuecTBa oOpaieHul (3asgBaenuit) u B Cyp, u K [IpaBozammur-
HUKY, @ Tak>ke CBOeBpPeMeHHas peakIlsl 3aKOHOAATEASl IIOCAe BO30yKAe-
HUug pen B KoHctuTtynuoHHOM Cyae.

B 3akatoueHHe, MOJKHO YIIOMSHYTBh U TPETHUU apIyMeHT - IIpEAYIIpesKAeHUe
AIOOOTO HEYCABIIIAHHOTO B HAIlU AHU 3BYUYUT: «€CAU He OyAeTe IIPUCAYIIN-
BAaThCSl K HAllleMy MHeHHIO, oOpaTtuMcsa B KoHcTuTynuoHHBIN Cyay.

SUMMARY

The article provides a short description of collaboration between two pub-
lic authorities of the Republic of Latvia - the Constitutional Court and the
Law Enforcement Institution (Ombudsman) concerning one of their func-
tions, i.e. protection of human rights. Up to the beginning of 2007, the Law
Enforcement Institution (until then this function was fulfilled by the
Latvian National Human Rights Bureau) actively exercised its rights to sub-



mit application to the Constitutional Court. The problems expressed in the
applications were urgent, and the provided substantiation was of a high
quality, which is why the Court, when assessing the cases, often declared
the contested provisions as being in conflict with the constitution and
invalid. At present the Law Enforcement Institution is commissioned to
directly address the Legislator, but it can submit an application to the
Court only if the establisher of the contested provision does not prevent
violation of human rights.

The second way of collaboration is a request of the Constitutional Court
to the Law Enforcement Institution to provide its opinion on a particular
contested provision. The Court values the opinion of the Law Enforcement
Institution, though it does not always coincide with conclusions of the
Court.

The fact that even inception of constitutional documentation of the
Constitutional Court is often related to immediate amendment of the con-
tested law or provision of the Legislator, speaks of contribution of the
Court and the Law Enforcement Institution into strengthening of lawful-
ness, as well as their authority in the society.
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BUPTUHUA TTUAUTIABUYEHE. OMBEYACMEH CEVMIMA AMTOBCKOM PECITYBAMKU

POAb KOHCTUTYLHMOHHOI'O CYAA U
NMHCTUTYTA OMBYACMEHA B 3AIIUTE
ITPAB YEAOBEKA

BUPTUHNWSA TTMANTTABYEHE

Koumposnep uau Ombyocmen Cetima
Jlumoeckoii Pecnybauxku

Brauane paszpemunTe BBIPA3UTh HCKPEHHIOIO OAArOAAPHOCTE OPTaHU3aTo-
paM 3TolM KOH(EpPEeHIUU 3a IPHUTAAIIEeHHe MMPeACTaBUTEeAeU YUpeKACHUS
KoHTpoAepoB CeliMa, a TakKe IIpeAcTaBuUTeAel KoHctutynmonHoro Cyaa
AnTOBCKOM PecnmyOAMKM TPUHATH ydacTHe B 3TOM KOoHpepeHHuu. Tema
KOH(epeHIIUH B HACTOsAIllee BpeMs SIBASETCS AOBOABHO aKTYaAbHOM AAG
Hac, U 1 B paMKaX BBHIAEAEHHOTO MHE AMMHUTA BPEMEHU HPEACTaBAIO T'AaB-
HBIE€ aCIEKTHl, CBA3aHHBIE C OOCY’KAQEMBIM BOIIPOCOM.

CBol AOKAQA HAYHY C TOTO, YTO B Hallle BpeMsl HU Yy KOTO He BO3HUKAEeT
COMHEHHUM B TOM, UTO 3aIUTa KOHCTUTYILMOHHBIX IIPaB M CBOOOA YeAOBeKa
ABASIETCS TIpepHa3HaueHWeM Ka’KAOTO AEMOKPATUYeCKOTO TOCYAApCTBaA.
OTO IBHUAOCH OAHOU M3 IIPUYKUH TOTO, UTO KPOMe CyAd KaK YHHUBEPCAABHO-
ro opraHa 3allUTHl IIpaB U CBOOOA YeAOBEKa, Ha OCHOBAHUM OIIBITA AEMOK-
patudyeckux cTpaH mupa u EBpomnbl, B nmpuHaTOU 25 OKT40psa 1992 ropa
Kouctutynum AWUTBBEL OBIA 3aKpellAeH U MHCTUTYT KoHTpoaepoB nam OwMm-
oyacmenoB CeiniMa. Harllle yupe>kpeHUe, B COCTaBe IIATU He3aBUCHUMBIX
Koutpoaepos, pakTuuecku paboTaeT 6oAree 12-11 AeT U OCHOBHOM 00si3aH-
HOCTBIO KOHTpOAepa SBASeTCS - IOMOYb I'PaKAAHMHY WAU APYIHMM AUIIAM
peaamn30BaTh CBOU IIpaBa B cepe NYOAMYHOTO aAMUHUCTPHPOBAHUS.

Jrtont nean Konrpoaep CeliMa AOCTUraeT, IIOAB3YICH LUINPOKUM IIEpEeUYHEM
IIpaB, CpeAd KOTOPBIX Ba’KHOE MEeCTO 3aHMMAIOT U AOCTATOYHO IIMPOKO
OCYIIIECTBASIIOTCSI IIPaBa, CBSI3@aHHBLIE C COBEPIIEHCTBOBAHMEM IIPABOBLIX
aKTOB, OTPAHUYMBAIOIINX IIpaBa M CBOOOABI yenoBeKa. KoHTpoaepwl Ceii-
Ma BHOCHAT IIPEAAO’KEHHUS OTHOCHUTEABHO BHECEHMHs WU3MeHeHUU B TaKue
npaBoBble akTel B [lapaamMeHT, [IpaBUTEABCTBO, APYTHE TOCYyAQPCTBEHHEIE
OpraHbl M OpraHbl CaMOYIIPaBAEHUH.

OpHAKO X049y 3aMeTuTh, 4TO B KoHcTUTynum AuTOBCKOU PecnyOAuMKu He



NIPEAYCMOTPEHO IIpaBo IpAMoro oopaileHus Kourpoaepa Celima B KoHc-
TuTynIuOHHEIN Cya, T.e. KoHTpoAaep CeliMa He SBAIeTCS CyOBEKTOM, UMe-
IOITUM IIPaBO Ha Takoe oOpalleHne. COOTBETCTBEHHO, TaKOe IIPaBo He IIpe-
AYCMOTPEHO U 3aKOHOM.

Ho B TO ke BpeMs, B 3akoHe 0 KoHTpoaepax CeliMa IPeAyCMOTPEHO IIpa-
Bo KouTpoaepa CeliMa IIpU BBIIOAHEHUM CBOUX 00S3aHHOCTEM MpeAAaraTh
Cenimy obpatutrbcsa B KOHCTUTYIIMOHHBIU Cya OTHOCUTEABHO COOTBETCTBUS
NIPaBOBHIX aKTOB KoHcTuTynuu u 3akKoHaM. CaepyeT BEIBOA, 4To KOHTpoO-
rep CeliMa, He mMMed IpaBa OpgaMmoro obOpalleHus B KOHCTUTYHMOHHBIN
CyA, MOJKET 3TO cAeAaTh dyepes [laprameHT.

B cBa3u ¢ 3TUM XO4y OTMETUTH HEKOTOPEIE IIPOOAEME], CBSI3aHHBIE C PEAAU-
3aIMeln Takoro Ipasa. Kak IToKaseIBaeT IIPAKTUYECKUM ONBIT paOOTHI Hallle-
TO YYPE’KAEHUS, BHIMIEYIIOMSHYTOE IIPAaBOBOE perrnaMeHTUpPOBaHWE HeIpsi-
Moro obOpameHus B KoHctuTynuoHHBIN Cyp ABAIETCI OrpaHUYEHHBIM U
IIPAaKTUYeCKU HeAeHCTBEHHBIM. DTO 0OYCAOBA€HO HECKOABKUMU IIPUYNHAMHU.

[NepBast mpUYMHA B TOM, YTO HE YCTAHOBAEH ITPAaBOBOM MeXaHM3M, KaK TaKOe
obpamenre Kourpoaepa CeliMa AOAJKHO paccMaTpuBaThCa B [lapaaMenTe.

BTopoe, Takoe perrnaMeHTUPOBaHUE, T.e. HENIpPAMOe oOpallleHue, He BCeTAa
IIOAHOCTBIO COOTBETCTBYeT MHTepecaM 3alllUTHl IIPaB YEeAOBEeKa, TaK KakK
OKOHYATeAbHOE pellleHHe - 00paTUThC MAU HeT B KOHCTUTYIUOHHBIN Cya,
- 3aBuUcHUT OT IlaparaMeHTa. B cayyae oTkAOHeHU [lapaaMeHTOM IIpepAOsKe-
Hua KoHTpoaepa CeliMa 3TO NPEAAOKEHHUE TaK U OCTAETCS HEPEaAu30BaH-
HBIM, @ yIIeMAseMOe COOTBETCTBYIOIee IIPABO OCTAETCSd He3allNIeHHBIM
(kpoMe cayuaes, korpa B KoHCcTUTYyIIMOHHEIN Cya IO TOMY XK€ BOIIPOCY 00-
paiaeTrca Apyroi cyOBbeKT, OOAAAQIONUIUIM TAKUM IIPABOM).

Brimen3aoskeHHas MpoOAeMaTHKa IIPUBeAd K BBIBOAY, YTO IIPEAOCTABAEHUE
KonTtpoaepy CeiliMa BO3MOXHOCTH NPAMOTO oOpalleHus B KOHCTUTYIIUOH-
HBIM Cypa OBIAO OBI IIArOM BIlepep K AOCTHIKEHMIO IleAU IOBBIIMIEHUS 3(-
G EKTUBHOCTH 3alllUTHI IIpaB 4YeAOBeKa B /AUTBe.

B namem rocyapapcTBe y’Ke HEKOTOPOEe BpPeMsl BEAYTCS AUCKYCCUM MO BOII-
POCY MHAMBUAYAABHOU KOHCTUTYIIMOHHOM KAAOOHL, T.e. OTHOCUTEABHO BO3-
MOJKHOCTH I'pa’kpaH oOpamarscsa B KorcrturynuonHe Cya. B pesyabsTaTe
Celim AuToBCKOM PecniyOAMKEM 4 HMIOASD 3TOTO ropad yTBeppuA KoHIleniwro
00 YTBEpPKAEHUU WHCTUTYTa KOHCTUTYIIMOHHOM >KaAOO0Bl, B KOTOPOW IIPU3-
Han HeOOXOAMMOCTH B IIPABOBOM cuUcTeMe AUTBBI Ha KOHCTUTYIIMOHHOM
YPOBHE yTBEPAUTH BBHINIEYHOMSAHYTHIA UHCTUTYT.

X04y OTMETHUTB, 4TO IIAPAAAEABHO C pellleHHeM 3TOr0 BOIIPOCa, IIPU ydac-
T KouTpoaepos CeliMa, BEIABUHYTO IIpeprOKeHne [lapaaMeHTy OTHOCH-
TEABHO PACCMOTPEHUsI BO3MOKHOCTHU IIpepocTaBaeHuss KonTpoaepam Celi-
Ma IIpaBa npsaMoro oopaieHusa B KornctutynuoHHbIM Cya. TakKe X04y OT-
METHUTH, 4YTO OOCYKACHHE 3TOTO IIPEAAOKEHUST HAXOAUTCS TOABKO B HAYaAb-
HOM CTAaAMH, HO B TOM CAyd4ae, €CAU OHO OyAeT NPUHATO, CACAYIOIIAM IIIa-
rom OypeT pa3paboTKa MOAEAH, T.e. KPUTEPUeB, YCAOBUM U OOCTOSATEABCTB
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BUPTVIHIA ITMAUTIABUYEHE. OMBYACMEH CEMMA AUTOBCKOUM PECITYBAMKM

peanrmzanuu npaBa obpaieHusa KoHTpoaepa CetiMa B KOHCTUTYIIMOHHBINU
Cya. B paHHOM cAy4dae Ba>KHO OYAET OIIPEAEAUTHCH, OYAET AU 3TO IIPaBO
oOpalieHuss IPeAOCTaBASATECS TOABKO B TE€X CAydYadX, KOTA@ BO3MOJKHOE
nporuBopeune KorcTurtynum AUTOBCKOM PecniyOAMKU yCTaHAaBAMBAeTCS B
IIporecce pacCMOTPEHUS KaA00bl, UAM OyAeT HaMAEH APYI'OM BapHaHT.

[To sTOMy HOBOAY XO4y CKas3aTh, YTO AAS DPeIleHUs AQHHBIX BOIIPOCOB
O4YeHb BA’KHBIM U IIOAE3HBIM SBASETCS O3HAKOMAeHHe C omnblToM OMOyAC-
MEHOB ADPYTUX CTPaH, KOTOpble 00OAAAQIOT TAKUM IIPABOM U IIMPOKO €T0 HC-
IIOAB3YIOT, TAKKe C MHEeHHeM IpepcTraBurenreit KorcTuTynuoHHBIX CyAOB.

OTa KOHGPEepeHIHS SIBASIETCS AAS HaC OUYeHb XOPOIITUM ITaHCOM AAS AOCTH-
SKeHUS 5TOM IeAl.

SUMMARY

The main obligation of the Controller is to help a citizen or other persons to
realize their rights in the field of public administration. The Controller of the
Seym achieves this purposes exercising a number of rights among which an
important role and broad usage is given to the rights concerning the improve-
ment of the legal acts restricting human rights and freedoms. Controllers of
the Seym make proposals to the Parliament, Government, other state bodies
and local authorities about amending above mentioned legal acts.

I would like to mention that by the Constitution of the Republic of Lithuania
the Controller of the Seym is not provided for the right of direct applying to
the Constitutional Court. At the same time, the law on the Controllers of the
Seym provides the Controller of the Seym the right to suggest the Seym to
apply to the Constitutional Court as for compliance of legal acts with the
Constitution and Laws. As the practical experience of our institution shows
such kind of legal regulation is limited and practically inefficient.

The first reason is that the legal procedure of discussing such kind of
applications at Parliament is not established.

Second, this type of regulation is not always in accordance with the inter-
ests of human rights defending because the final decision to apply to the
Constitutional Court or not to apply is up to the Parliament.

In the recent period discussions are being held on the issue of individual
constitutional complaint in our country. Simulteniously, a proposal has
been made to the Parliament to consider the opportunity of entitling the
Controllers of the Seym to apply directly to the Constitutional Court. In
oy this case it is inportant to define,
s/ whether this right of applying is
__given only when the possible con-




tradiction with the Constitution of the Ripublic of Lithuania is determined
in the process of examining a complaint, or another variant will be found.

This conference is a great opportunity for us to get acquainted with the
experience of the Ombudsmen of other countries as well as with the points
of view of representatives of Constitutional Courts.

THE PEOPLE'S ADVOCATE
GUARANTOR OF THE DEFENSE OF
HUMAN RIGHTS IN ROMANIA

MIHAIL GONDOS
Deputy of People's Advocate of Romania

Ladies and Gentlemen,

It is my pleasure to participate to this major Conference organized here in
Yerevan. In the name of Prof. Muraru who was unfortunately unable to
attend, I shall have the privilege to address the important issues of the
Romanian Ombudsman experience on ensuring human rights protection,
in the field of cooperation with the Constitutional Court.

The People's Advocate Institution of Romania reaches this year a decade
of existence, a decade during which established itself as a dimension of the
constitutional democracy in Romania. First nominated by the Constitution
of 1991, as a novelty in a young democracy, the People's Advocate
Institution (the Ombudsman) began to function after the adoption of its
organic law in 1997.

One of its main attributions refers to the involvement, by its own means,
in the constitutional review of laws and ordinances.

The People's Advocate of Romania:

- may notify the Constitutional Court on the unconstitutionality of laws
adopted by the Parliament, before their promulgation by the President;

- may bring up directly before the Constitutional Court, objections of
unconstitutionality of laws and ordinances in force.

- Additionally, according to the law, the People's Advocate issues points of
view upon request of the Constitutional Court regarding the cases involv-
ing human rights.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM
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MIHAIL GONDOS. PEOPLE'S ADVOCATE OF ROMANIA

I. Preliminary grounds

The control of constitutionality has to be seen from two major perspectives:
the general control of the implementation of the Constitution and the con-
trol of the constitutionality of laws. This is the way to enhance the real
dimensions of the constitutional supremacy and the obligation of both pub-
lic authorities and civil society to observe and implement the constitution-
al values.

- As for the first perspective, the implication is general, abstract and con-
cerns the own activity. It holds to the People's Advocate's constitutional
responsibility for the right implementation in its own organization and
functioning of the constitutional provisions.

- The second perspective concerns the constitutional links with the
Parliament, the Government, and the Constitutional Court and, of course,
with the individuals. A better comprehension of this implication requires
some specifications:

- it is based on and limited to the constitutional provisions;
- it is a direct and concrete implication;

- it concerns only the Constitutional Court's activity and attributions in
the control of constitutionality of laws and ordinances;

- it refers only to the cooperation with the Constitutional Court;

- the legal amendments (2002) as well as the constitutional revision
(2003) which have introduced this "new" prerogative of the Romanian
Ombudsman, have been dictated by the conclusions aroused from the
institution's experience and practice.

This involvement of the People's Advocate in the control of constitutional-
ity is based both on constitutional and legal provisions.

II. Powers granted by the Constitution
1. Notifications of the unconstitutionality of law before their promulgation

According to the art. 146 let. a) of the Romanian Constitution "The
Constitutional Court shall have the following powers:

a) to adjudicate on the constitutionality of laws, before the promulgation
thereof upon notification by the President of Romania, one of the presidents
of the two Chambers, the Government, the High Court of Cassation and
Justice, the People's Advocate, a number of at least 50 deputies or at least
25 senators, as well as ex officio, on initiatives to revise the Constitution",



We are in the field of an a priori constitutionality review and the mention-
ing of the People's Advocate among the other subjects of seizing is based
on institution's capacity to identify by its direct and permanent connection
with the civil society, those legal aspects which would transgress the
Constitution.

With a view to exercise its right, the law shall be communicated to the
People's Advocate 5 days before being presented for promulgation (the
time frame shall be limited at 2 days if the law is adopted under expedi-
tious procedure), time in which the People's Advocate may issue a notifi-
cation on the unconstitutionality of that law. In compliance with the legal
provisions on the organization and functioning of the Constitutional Court,
as regards the rules of procedure, the notifications have to be done in writ-
ing and motivated.

The People's Advocate shall also present a written point of view regarding
the references made by the president of either Chambers of Parliament or
by the Government, up to the date when proceedings take place.

In compliance with the constitutional providing, both the Law on the organ-
ization and functioning of the People's Advocate institution and the Law on
the organization and functioning of the Constitutional Court provide the
People's Advocate right to notify on the unconstitutionality of laws.

The People's Advocate involvement in this type of constitutional review of
laws was materialized by notifying the Constitutional Court upon 2 notifi-
cations of unconstitutionality regarding 2 laws adopted by the Parliament
but not yet promulgated by the President:

- one referring to the law on the administrative contentious, rejected by the
Constitutional Court, and

- one referring to the law of the free movement of Romanian citizens
abroad, partially allowed by the Court.

As regards the latter, the People's Advocate appreciated that the legal pro-
visions referring to the conditions of movement for the Romanian citizens
underage were violating the principle of equality of rights, the freedom of
movement, the right of any individual to freely dispose of it's own person,
the full equality of spouses (all acknowledged by the Constitution), as they
have not considered the status of the underage married women.

2. The objections of unconstitutionality

In compliance with let. d) of the above mentioned constitutional article,
"The Constitutional Court:

d) decides on objections as to the unconstitutionality of laws and ordi-
nances, brought up before courts of law or commercial arbitration; the
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objection as to the unconstitutionality may also be brought up directly by
the People's Advocate;"

This is an a posteriori constitutional review, in which case the People's
Advocate has the right to address directly to the Constitutional Court with
an objection of unconstitutionality, without the fulfillment of a preliminary
procedure before any court of law. This objection may be brought up only
if a law or ordinance in force violates individuals' rights and or freedoms,
safeguarding their exercise. This is a direct action from the part of the
People's Advocate.

In conclusion, the People's Advocate cannot bring up this objection on
behalf of or for the benefit of public authorities, political parties, unions,
or other legal entities. More than that, the People's Advocate cannot rep-
resent or substitute any individual (to whom the law has already provided
an ordinary procedure with a view to demand a constitutionality review of
a law or an ordinance, already in force).

In what concerns this legal special procedure handed to the People's
Advocate, the following strictly rules are to be mention:

- the People's Advocate does not bring up the objection before a court of
law (judicial instance);

- it is not required for the People's Advocate to be a party or representing/
substituting a party in a trial in court;

- the People's Advocate brings the objection up directly before the
Constitutional Court;

- the reference to the Constitutional Court by the People's Advocate has
the legal force of an interlocutory order rendered by a court of law in the
common procedure;

- the reference proceedings must be done in writing and give a statement
of the grounds;

- the Constitutional Court shall then communicate the People's Advocate
objection to the Presidents of the two Chambers of Parliament indicating
the date up to when they may forward their points of view;

- the People's Advocate shall be summoned on the day when proceedings
take place.

During 2004-2007, the People's Advocate has been bringing up directly

! Law no. 47/1992 on the organization of the Constitutional Court; Law no. 163/2005 for the approval of the
Government Emergency Ordinance no. 138/2004 for the amendment and supplementation of the Law no.
571/2003 on the Fiscal Code; Government Emergency Ordinance no. 43/2006 on the organization and func-
tioning of the Court of Accounts; Law no. 3/2000 on the organization and holding of the referendum; Law no.
115/1996 regarding the declaration and the control of the wealth of persons appointed in functions of public
dignity, magistrates, civil servants and high officials, with the subsequent amendment and completions; Law no.
356/2006 on amending and completing the Criminal Procedure Code; Law no. 448/2006 on the protection and
the promotion of the rights of persons with disabilities.



before the Constitutional Court 8 objections of unconstitutionality regard-
ing the provisions of different laws and Government ordinances in force'.

For example:

- In two different cases, the People's Advocate has brought to the
Constitutional Court's attention some unconstitutional issues of certain
provisions of the Law on the organization of referendum.

- In the first case, the People's Advocate showed that the mentioned legal
provisions contravened the Constitution, as they exceeded the constitu-
tional limits and they suppressed a constitutional right of the President of
the country, the Parliament trespassing its constitutional competence.
From the analysis of the 90™ art. of the Constitution, according to which
"The President of Romania may, after consultation with Parliament, ask the
people of Romania to express, by referendum their will on matters of
national interest", it concludes that this power of the President comprises
2 elements: consultation and decision. The consultation with the
Parliament is a preliminary and sine qua non condition to decision making
process, and the President cannot proceed to the referendum in the
absence of this consultation; it has the legal force of a compulsory notice,
in the way that it has to be accomplished, but the President has the liber-
ty of decision.

The Court allowed this objection.

- In the second case, the People's Advocate noticed that the same law con-
tained a technical error, which might have led to violation of Constitution.
Thus, according to the law, the Parliament opinion on the referendum, ini-
tiated by the President of Romania, is expressed in a decision issued in
joint session of both Chambers, by the majority vote of the deputies and
senators. This provision came against to the 76t" art. Para. (2) of the
Constitution, according to which the Parliaments' resolutions are passed by
the majority vote of the members present in each Chamber.

This objection too, was allowed by the Constitutional Court.

- Another objection of unconstitutionality referred to some provisions of
the Law regarding the declaration and the control of the wealth of persons
appointed in functions of public dignity, magistrates, civil servants and
high officials, with the subsequent amendment and completions, the
People's Advocate claimed that the legal texts impugned were unconstitu-
tional as there was a lack of uniformity of legal text wording. The People's
Advocate considered that the criticized law used different expression,
which may have led to confusion and to impossibility for the courts of law
to implement different terms which came against to the constitutional and
civil or criminal procedure terminology. The Court rejected the objection.
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III. Power granted by Law

The idea of People's Advocate intervention in the constitutional review was
nominated since 2002 when the organic law of the institution was amend-
ed as it follows: "In the case of notification of the Constitutional Court with
objections of unconstitutionality of laws and ordinances which refer to
individuals rights and freedoms, the Constitutional Court shall request for
the People's Advocate's point of view".

The organic law of the Constitutional Court comprises a similar provision,
according to which the president of the Constitutional Court, upon receiv-
ing the interlocutory order of the court of law, shall communicate it to the
People's Advocate indicating the date up to when they may forward its
point of view regarding the objection.

This amendment made available for the People's Advocate an additional
mean in order to act more efficiently for the protection of human rights.

The number of points of view issued by the People's Advocate upon
Constitutional Court's request, increased year by year: in 2006 were issued
1375 points of view, 1005 in 2005, 621 in 2004, 386 in 2003, 180 in 2002.
On the first semester of 2007, have been already issued over 900 points of
view.

The objections subjected to the People's Advocate referred mainly to an
eventual infringement of: the free access to justice, including the right to
a fair trial within a reasonable time (457 points of view on this matter),
equality of rights (194 points of view), right of private property (195 points
of view), right to life, to physical and mental integrity (67 points of view),
the non retroactivity of the law, except for the more favorable criminal or
administrative law (65 points of view), restriction of the exercise of certain
rights or freedoms.

From the analysis of the objections referred to the Constitutional Court
and subjected to the People's Advocate it was noticed that in some cases
the Interlocutory Order did not comprise also the court's opinion on the
objection. In other cases, the court of law recalled within its Interlocutory
Order that the author of objection only wanted to tergiversate the solution
in the case.

In its points of view the People's Advocate may opine either that the crit-
icized legal provisions are constitutional, either that the criticized legal
provisions transgress the Fundamental Law, either that the objection is
inadmissible (for example, the legal texts have already been repealed or
are not comprised by a law or an ordinance, or the settlement of the case
does not depend on that particular text). The People's Advocate point of
view on the objection is comprised within the Constitutional Court's
Decision, which is published in the 1st part of the Official Gazette of



Romania.

The points of view communicated to the Constitutional Court have the
legal force of a compulsory notice, in the way the Constitutional Court
have the obligation to request them but has the liberty of decision and it
doesn't have to comply with any point of view.

All these powers in the field of the constitutional justice, along with the
other special methods of action, strengthen the position of the People's
Advocate institution and embody an efficient way for the accomplishment
of its main purpose: that to defend human rights.

PE3IOME

HapopHssblll apBOoKaT PyMBIHUM MOXKeT YBEAOMAATH KOHCTUTYIIMOHHEIN Cya,
O HEKOHCTUTYIIMOHHOCTU 3aKOHOB, IPUHATHEIX [lapaaMeHTOM A0 UX OOHa-
poaoBanusa Ilpe3upenToM. HapoaHBIT apABOKAT MOXKET ITPEACTaBUTL CBOU
BO3pa’XeHus NPOTUB HEKOHCTUTYLMOHHOCTU y’Ke AEHMCTBYIOIIUX 3aKOHOB
U yka3oB. Takke 1o 3akoHy HapopHBIM apBoKaT PyMblHME 1O IIpOCcbOe
Koncturynmonroro Cyaa MO>XeT BBICKA3aTh MHEHNE OTHOCUTEABHO CAyYa-
€B, 3aTparuBaloliuX MpaBa YeAOBeKa.

YuacTtme HapOAHOI‘O dABOKATa PYMBIHI/II/I B IIponecce KOHTPOAA KOHCTUTY-
OUOHHOCTH OCHOBBIBAETCA KAdK Ha KOHCTUTYIITMOHHBIX, TAK U Ha IOPpUANYIEC-
KHX IIOAOJKEHUAX.

[ToaHOMOUYMS, IpeAOCTaBAeHHBIe HapoapHOMY apBOKaTy B cdyepe KOHCTUTY-
LIMOHHOTO IIPABOCYAUS, & TAK)Ke HHBIe METOABI BO3AECUCTBUSA YKPEIASIOT
nHCcTUTYyT HapopHoro apBokaTa PyMBIHMM M IIOMOrarOT OCYILLECTBACHUIO
ero rAaBHOM 3aAAQ4M - 3AIIUTHL IIPAB YEeAOBEKA.
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HENCITOAB3OBAHHBIE
BO3MO>KHOCTU B3AUUMOAENCTBUA
KOHCTUTYLIMOHHOI'O CYAA U
SAIIIUTHHWKA TTPAB YEAOBEKA

I'ATUK APYTIOHAH

Ilpedcedamenv Koncmumyuyuounoeo Cyda
Pecnybauxu Apmenus

Bo BpeMs pa3HBIX BBICTYNAEHUMN U OOCY>RKAEHUU B 3TU AHU KpacHOU uep-
TOM IIPOXOAUT Ta AeHCTBUTEABHOCTE, YTO 3TU ABa MHCTUTYTA - IOPOXKAEHUE
HOBOI'O 3Talla PA3BUTHS AEMOKPATHM U UTPAIOT OOABIIYIO POABL B oOecIe-
YeHUU TapMOHUYHOTO Pa3BUTHS OOIECTBa, B TapaHTUPOBAHUU BEPXOBEH-
CTBAa IIpaBa B OOIIeCTBe, TIOCTPOEHHOM Ha MPUHITUIIAX HEAUCKPUMMWHAIIUY,
COAMAQPHOCTH, TIAIOPAAM3Ma, TOAEPAHTHOCTH.

OueBUAHO TaK)Xe, UTO B IIEPEXOAHOM OOIIeCTBE 3TH MHCTUTYTHI IIPOKAAABL-
BAlOT CBOM IIyTh B HEIIPUMUPUMOMN OOpPBEOE CTApOTrO U HOBOTO, IIPEOAOAEHU-
€M AOTM MEBIMIAEHUS U 00pa3a AEUCTBUI. ByAayunm HOCUTEAIMU NePEeAOBOH,
AMO€EpPaAbHOM IIPaBOBOM IIEHHOCTHOM CHUCTEMBI, Y KOHCTUTYIIMOHHBIX CYAOB
M 3alIUTHUKOB IIPaB YeAOBeKa eCTh OAHA TAABHAA 33apada - AOOUTHCS TOTO,
4TOOBI B PEAABHOU JKHW3HU IIpaBa YeAOBeKa IIPU3HABAAUCH, TaPAHTUPOBA-
AUCh U OO€eCHeuYMBAAMCh KaK BBICIIASA IIE€HHOCTh, KaK HEIOCPEACTBEHHO
MEUCTBYIOIIEe MPaBO, KAK OTPAaHUYUTEAL BAACTH.

OcyuiecTBA€HME 3TOM 3aAQUM IOYTH HEBO3MOJKHO, €CAU aKIIeHTHPOBAaThb
TOABKO Ha 3allluTe HapylIeHHBIX IIpaB. boaee BaskHO, 1O HallleMy MHEHHUIO,
BBISIBAGHHE U IIPEOAOAEHUE NIPUYNH HapyIIeHUs IIpaB, YeM OYAYT CO3AaHBI
rapaHTHU oOecIleueHHUs 3THX IIpaB. B 9TOM acmekTe CyllecTBEHHO, KaKyIO
MOAEAb PACCMOTPEHUS] MHAUBUAYAABHBIX KOHCTUTYITUOHHBIX >KaA00 BBIO-
para cTpaHa ¥ IO KaKHMM BOIIpOocaM OMOYACMeH oOpalllaeTcsi B KOHCTUTY-



IWOHHEIN CYA,.

B ApMmeHNU B IIpAKTHKe KOHCTUTYIIMOHHOI'O IIPABOCYAUS UHCTUTYT WHAU-
BHAYAABHBIX JKan00 AEUCTByeT 4yThb OOAbIIe ropd. Kakaelili MoKeT oOpa-
matbcsa B KoHcTUTynmuoHHBIN CyA IO KOHKPETHOMY AEAY, KOTAa HaAWdeCT-
ByeT OKOHUATEeABHBIM aKT CyAQd, UCUepIIaHbl BCe CPEeACTBa CyAeOHOU 3allu-
Thl U OCIIaPMBAET KOHCTUTYIIMOHHOCTE IIOAOJKEHMS 3aKOHQ, IIPUMEHEHHO-
ro0 B OTHOIIIEHUU Hero. 3alllUTHUK IIpaB YeAOBeKa MOXKeT o0palllaThCs B
Koncrurynnonnsiti Cya IO BOIIPOCaM COOTBETCTBUAI KOHCTUTYIIMM 3aKo-
HOB, mocTaHoBAeHuM HammonaabHOoro CoOpaHu$d, HOPMATHMBHBIX aKTOB
Ilpe3upenTa, IlpaBureabcTBa PecnniyOAMKY, pelIeHWM OpPraHOB MECTHOIO
CaMOYyIPaBAE€HHS, KOTOPble KAcaloTCSA MOAOKEHUM T'AaBHl 2 KoHcTUTyIUU.
B To >xe Bpems, cTaThsa 1 3akoHa «O KoucturynmonaoMm Cyae» 3aKpenu-
A, uTo «KOHCTUTYIMOHHBIN CyA - BBICIIUN OPraH KOHCTUTYIIMOHHOIO IIpa-
BOCYAUS, KOTOPBIM OOecIlleunBaeT BEPXOBEHCTBO U HEIOCPEACTBEHHOE
pevicTBre KOHCTHUTYIIUM B IIPaBOBOM cUCTeMe PecnnyOAMKKM ApMeHUS».

OueBHAHO, 9YTO ApMEHHSI BHEAPUAA HEIEAOCTHYIO, OIPAQHUUYEHHYIO CHCTe-
My MHAMBUAYAABHOU >KaroObl. [Tpmyem, mpaBo 4eAOBeKa Ha KOHCTUTYITH-
OHHO€ IIPAaBOCYAUE IIPEANIOAAraeT IIeAOCTHOe TapaHTHpPOBaHMe, obeclieye-
HUe ¥ 3alluTy [OpaB, KOHCTUTYIIMOHHO IIPU3HAHHBIX HENOCPEACTBEHHO
pevictBytomuMu. ONBIT pa3HbIX CTPaH, Hallla OAHOTOAMYHAS IIPaKTUKa CBU-
AETEABCTBYIOT, YTO AAS IIOAHOIIEHHOTO TapaHTUPOBAHUS BEPXOBEHCTBA M
HEeIIOCPeACTBEHHOTO AeUCTBUS KOHCTHUTyIMU HeOOXOAMMO, YTOOBI AIOOOM
IIPaBOBOM aKT, KOTOPBLIM IOIpPaHbl KOHCTUTYLUOHHLIE IIpaBa ANYHOCTH,
COTAQCHO ee OOpallleHUIo, CTaA OBl OOBEKTOM KOHCTUTYIIMOHHOI'O IPABOCY-
AU, DTO KacaeTcd TakKKe CyAeOHBIX aKToB. CyIIeCcTBYIOIee CeropHda B Ap-
MEHHM IIOAOJKEeHUe CyAeOHO-IIPAaBOBEIX pPedOpM CBUAETEABCTBYET, YTO B
nAaHe obecnedeHUs U 3PPEKTUBHOM 3alIUTHL IIPAB YeAOBEKa HAAWYECTBY-
€T OILyTUMas MOTEHIIMaAbHAd OIIACHOCTh. B WacTHOCTH, 3TO KacaeTcd ra-
PaHTHPOBAHUS MPaB, 3aKpPelAeHHBIX B cTaThbax 18 u 19 Koncrurymum.

B TOAOOHBIX YCAOBUSAX B3aWMOAEUCTBHE 3allUTHHUKA IIpaB 4YeAOBeKa U
Koncturynmnonnoro Cyaa AOAKHO MMeTh KadyeCTBEHHO HOBBIM XapaKTep.
Ooparttenue B KoHnctuTyuuonHbIN Cyp MOYTH 3a IIOATOPA F'OA@ BCEro ABa
pasa HepAOCTAaTOYHO B TAKOM NPABOBOM cpepe, Korpa B HosAOpe 2005 ropa
Koucturynuga namernuarack noutr Ha 90 npoiieHTOB, a Ooaee 80 IPOIEHTOB
IIPaBOBBLIX aKTOB HY)KAQIOTCS B TQpPMOHHU3AIIMU C HOBBIMU KOHCTUTYIIMOH-
HBEIMU pelleHusAMU. OTMeuy Takke, uTo ¢ 1 mroasa 2006 ropa o cel AeHb
B Koncturynmonusi Cyp obpatuaock noutu 1200 rpakpas. IlpuHaro Ha
paccMoOTpeHUe OKOAO 8 MpOIleHTOB oOpalneHuii. Ha ocHoBaHuu oOpaliie-
Hul 6onree 30 Tpa’kpaH MOAOKEHUS 3aKOHOB NTPU3HAHBI HEKOHCTUTYIIMOH-
HBIMM U HEeAeUCTBUTEALHLIMU.

[To Hamemy raybOKOMYy yOeKAE€HWIO, 3alUTHUK IIpaB 4eAOBEeKa AOAKEH
uMeTh IIpaBo obOpamarbcsa B KoncTtuTynuoHHEBINM Cya IO BOIIPOCY KOHCTH-
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TYIJUOHHOCTHM He TOABKO HOPMATHBHBIX IIPABOBBIX AKTOB, HO M AKOOOTO
IIPABOBOTO aKTa, €CAM OH KacaeTcd KOHCTUTYIIMOHHEBIX IIpaB YeAOBeKa. 3a-
ITUTHUK IIpaB YeAOBeKa AOAKEH CTaBUTH aKIleHT He TOABKO Ha 3allliuTe Ha-
PYIIEHHBIX IIpaB, HO M Ha IIpeAyIpeXAeHUU HapyIleHUM, CO3AaHUU Ha-
AEKHBIX ITPEANIOCHIAOK O0ecIieueHNsl U rapaHTUPOBaHMs npaB. B aTom maa-
He HauAYYUINM IYTh - OOAee aKTUBHOE IIpUMeHeHHNe IIpaBa oOpallleHud B
Koncrurynuonueii Cya.

ANAST TepexXOoAHBIX CTpaH OUYeHb Ba’KHO TaK’Ke M3MeHeHHe MPaBOBOTO MBIIII-
AeHUS, YKOPeHeHle HajpAeKallluX IIPaBOBBLIX 3HAHUM, MIPUOOIeHNe AIOAEH
K CBOUM IIpaBaM M BO3MOXXHOCTSAM WX 3AlIUTHI. DTO AOAKHA OBITH BCEOO-
mast 3aAa4va, B KOTOPOM AOAJKHBI MMETH CBOIO POAL 0Opa3oBaTeAbHBIE YU-
pekpeHUs, OOIIeCTBeHHBIE OpraHu3alliy, pa3AWUYHbIE TOCYAAPCTBEHHBIE
opraHbel. HaIr oneIT MocAepAHUX AECATU AeT CBUAETEABCTBYET, YTO AdeT Or-
POMHEBIE pe3yALTaThl OAMMIINaAa «KOHCTUTYIIMS U IIpaBoO», B KOTOPOU IIpU-
HUMaeT ydacTue Ooaee 20 THICAY y4UAIIMXCA U CTYAEHTOB. B ocyinecTBAe-
HUU TTOAOOHBIX IIPOTPaAMM elile OOABIINM AOAKHO OBITh aKTMBHOE MHUIIHA-
TUBHOE Yy4yacTHe MHCTUTYTa 3alllUTHUKA IIpaB YeAOBeKa.

AyMaro Tak>ke, 94TO 3alJUTHUK IIPaB YeAOBeKa AOAKEH B3aUMOAENCTBOBATH
¢ KoactutyuuonHeIM CyAaOM He TOABKO IIO TEM AeAaM, II0 KOTOPBIM BBIC-
TynaeT B Cyae Kak cyObekT obOpamenus. Craresa 46 3akoHa PA «O Konc-
tuTynimoHHOM Cyae» IIpeAyCMaTpUBaeT, YTO B YHCAE APYTUX TOCYAAp-
CTBEHHBIX yYPe’KA€HUM, 3alUTHUK IIPaB YeAOBeKa TaK’Ke MOXKeT HMeThb
cBoero npepcraBuTeasd B KorcturynuonHoM Cype. 3TO AACT BO3MOJKHOCTh
BO BpeMsI PAaCCMOTPEHHUS Ka)KAOTO AeAd O3HAKOMUTBLCS C MaTepuaraMU Ae-
Ad W TOCPEACTBOM PAa3bICHEHUM BBHIPA3UTH AKTHUBHYIO ITO3UIIUIO0 OTHOCH-
TeABHO BOIIPOCOB, KAacAOUIUXCS IIPpaB UYEeAOBEeKa, B AeAadX, SBASIONIUXCS
IpepMeTOM paccMoTpeHus. K co’kareHUIo, 3Ta BO3MOXKHOCTH y Hac IIOKa
elle He UCIOAB3YeTCH.

Xouy obOpaTuTh Ballle BHUMaHNe TakKe ellle Ha OAMH BOIIpocC. YKeaaTeab-
HO, 9YTOOBI B TOAMYHBIX AOKA3AAX 3AlWUTHUKA IIPaB YeAOBeKa OOABIIIe BHU-
MaHUs YAEASAOCH TeM NpaBOBBIM no3unusaM KoHcrurynumonHoro Cyaa, Ko-
TOpBle KacaloTcs obeclieueHUsI BePXOBEHCTBA IIpaBa U KOHKPETHHIX 3ajpay
3aIIUTHl IPAB YeAOBeKa. TeM caMbIM 3alIUTHUK IIPaB YEAOBEeKa MOJKeT
BHECTH CBOIO AENTy B OOeclledeHHe HCIIOAHEHUS ITOCTaHOBAeHUM KoHcTH-
TynuoHHoOro Cyaa.

SUMMARY

These two institutions are the product of the development of democracy



and play great role and ensure harmonic development of the society in the
case of guaranteeing supremacy of law in the society built on the princi-
ples of non-discrimination, solidarity, pluralism and tolerance. The consti-
tutional courts and ombudsmen obtain one main task, i.e. achieve the goal
when human rights are acknowledged, guaranteed and secured as the
supreme value of the directly acting right as the limitation of the power.

In such cases the interactions of the Ombudsman and the constitutional
Court obtains with new characters.

Ombudsman must have the right to address the Constitutional Court on
the issue of the constitutionality of not only normative legal acts but also
with any legal act if it concerns the constitutional human rights.
Ombudsman shall emphasize not only violation of rights but also preven-
tion of violations, creation of reliable prerequisites for the guarantee and
provision of tights. In this aspect the nest way is the application of the right
of addressing to the Constitutional Court.

It is assumed that Ombudsman must cooperate with the Constitutional
Court not only in the cases where he acts as an addressing subject. Article
46 of the RA Law on "Constitutional Court"envesigates that among the
other state institutes, the Ombudsman also has the right to have its repre-
sentative in the Constitutional Court.

It would be appreciable if in the annual reports The Ombudsman pays
more attention to the legal positions of the Constitutional Court which
concern the provision of the supremacy of law and specific tasks of human
right protection. By this the Ombudsman may aid the ensure fulfillment of
the provisions of the Constitutional Court.
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THE INTERNATIONAL EXPERIENCE IN THE
COOPERATION BETWEEN CONSTITUTIONAL
COURTS AND OMBUDSMEN
IN THE AREA OF HUMAN RIGHTS

GINYO GANEV
Ombudsman of the Republic of Bulgaria

First, we should all extend our gratitude for this initiative of gathering us
all together and addressing the important issue of the interaction between
the mission of the Ombudsman in protection of human rights and the
Constitutional Court as a supreme body dedicated to the same idea.

We extend our words of gratitude mainly to our immediate and exclusive-
ly hospitable host - Mr. Harutyunyan, the Human Rights Defender of the
Republic of Armenia.

Based on the values of contemporary constitutionalism, the Constitution of
the Republic of Bulgaria sets forth in its preamble the rights of the human
person and the dignity and security thereof and elevates them to the rank
of a paramount principle of Bulgaria's social and public life. Further on, in
Chapter 1, the Constitution stipulates the rule of law as a fundamental
principle. In other words, the Bulgarian Constitution elevates the two rules
- the rule of law and the supremacy of human rights - as equal constitu-
tional values which represent the foundations of modern democracy.

It is a constitutional rule that the legislative framework and the institution-
al environment shall guarantee in the utmost degree any person's equal
rights and equality before the law.

The Constitutions of Bulgaria and many other European countries regulate
the concept of what is known as abstract and concentrated control over
constitutional conformity. This control is exercised by an independent



supreme state body derived from the system of the three separated powers
and called a Constitutional Court. Its role is to ensure the supremacy of
the Constitution not only within the system of statutory instruments but
also in the general existence of the state.

Unlike the Constitutional Council of France, the Bulgarian Constitutional
Court exercises post-promulgation instead of pre-promulgation control on
the consistency of laws with the fundamental law. In other words, only laws
promulgated in the State Gazette are subject to such control.

It is also important to highlight the fact that the Constitutional Court of
Bulgaria is the only supreme body vested with the competence to provide
binding interpretations of the Constitution. As the interpretation of the
Constitution is binding on all state institutions, including the National
Assembly, it plays an important preventive role as it thwarts the passage
of legislation that contravenes the Constitution.

The Bulgarian Constitutional Court is independent of the Parliament, the
President of the Republic and the Council of Ministers. Its decisions are
final and binding on all, courts included.

However, the Constitutional Court may not revoke decisions of the
Supreme Court of Cassation or the Supreme Administrative Court if they
contravene the Constitution. It is not the fourth instance above them.

As regards the Council of Ministers and the ministers, the control on
whether their acts comply with the Constitution and the laws lies with the
Supreme Administrative Court.

Citizens' rights and freedoms play a fundamental role in the constitution-
al framework of contemporary democratic and rule-of-law states. Moreover,
respect for human rights and fundamental freedoms along with freedom,
democracy and rule of law are set forth as the general principles of the
European Union (art.6, par.1 of the Treaty on European Union). The obser-
vance of the European Convention for the Protection of Human Rights and
Fundamental Freedoms represents one of the major obligations of the EU
(art.6, par.2, ibid.).

In other words, to safeguard the genuine supremacy of the fundamental
law means most of all to create both statutory and institutional guarantees
for the protection of rights and freedoms.

A natural expression of this constitutional provision in Bulgaria was the
establishment of the independent public institution of the Ombudsman of
the Republic by means of a special law adopted in 2004.

The tendency of constitutional strengthening of the Ombudsman institu-
tion is explicit in the constitutional development of the European states.
Thus, the pursuit of the state to establish effective mechanisms for protec-
tion of fundamental rights and freedoms in the relations between citizens
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and administration is outlined at the constitutional level. Along with that,
an increase in the trust in the state, given it respects citizens' rights and
good governance principles, is preconditioned.

Recommendation 1615 /2003/ of the Parliamentary Assembly of the
Council of Europe goes along these lines by recommending to member-
states that the institution of the Ombudsman be constitutionally provided
for.

I would like to remind you here that currently the Ombudsman institution is
constitutionally established in most European countries like Austria,
Denmark, Greece, Spain, Portugal, Finland, Sweden, the Netherlands,
Norway, Hungary, Poland, Slovakia, Estonia, Lithuania, Romania, Slovenia,
Moldova, Albania, Macedonia, Bosnia and Herzegovina, Croatia, Ukraine,
etc.

The same happened in Bulgaria - in 2006, the Ombudsman was included
in the range of supreme constitutional bodies and its mandate was identi-
fied: to defend citizens' rights and freedoms whenever they are violated or
even only threatened.

The above-mentioned Recommendation 1615 /2003/ of the Parliamentary
Assembly of the Council of Europe also makes an explicit recommendation
that member-states stipulate the power of the Ombudsmen to apply to the
Constitutional Court (par.10, iv., Recommendation 1615 /2003/).

Based on the necessity of expanding the content and the mechanisms of
constitutional supervision, Bulgaria has also envisaged the constitutional
opportunity for the Ombudsman to approach the Constitutional Court and,
moreover, most of all and specifically from the perspective of human rights
and freedoms and in events of violation, restriction or even threatening
with a legislative act. This idea has been widely supported by the Bulgarian
Parliament and the public.

Here we should also highlight the positive role of these new constitution-
al provisions for the further recognition of the Ombudsman institution
within Bulgaria's government system. The Ombudsman's right to approach
the Constitutional Court whenever constitutional civil rights and freedoms
are infringed by a piece of legislation is an avenue to opening constitution-
al justice to citizens and their organizations. This is possible because of the
Ombudsman's ability to base their requests to the Constitutional Court on
specific signals and proposals by citizens or trade, professional, human
rights and other NGOs or on results of Ombudsman's checks on individ-
ual complaints or independent action on issues of high public concern.

With this respect, the Ombudsman is entitled to base their requests to the
Constitutional Court or the motives to decline proposals by citizens and
organizations on a wide expert and public foundation. Therefore, an
Advisory Council of open nature to the Ombudsman institution has been



established and functioning efficiently. According to the specifics of the
matter discussed, distinguished lawyers, other experts and public figures
sit on the Council.

The Bulgarian Ombudsman has been exercising this power very actively
and with utmost responsibility. A number of constitutional cases have been
instituted and admitted to examination as requested by the Ombudsman.

A couple of examples include:

Constitutional case No. 10/ 2006 on declaring the anti-constitutional
nature of art.154, par.2 of the Energy Act thereby introducing the privilege
for heat transmission companies to obtain writs of execution for their
receivables based only on abstracts of defaulting payers' outstanding
amounts papers without any prior proving of these in court:

The Ombudsman approached the Constitutional Court with this request sub-
sequent upon an independent check focused on identifying civil rights viola-
tion and implemented based on numerous complaints and signals filed by cit-
izens on activities of heat transmission companies. In his opinion publicized
at a large-scale press conference and submitted to the relevant government
bodies, the Ombudsman established, among other facts, that "the right to pro-
tection of citizens is strongly restricted due to the privileged status of heat
transmission companies which, unlike other economic subjects, may get writs
of execution for their receivables based only on abstracts of defaulting pay-
ers' outstanding amounts papers without any prior proving of these in court".

Led by the understanding of principle that the above-mentioned legal pro-
vision infringes citizens' rights, the Ombudsman filed a request with the
Constitutional Court the provision to be declared anti-constitutional.

The Ombudsman's detailed motives state that the disputed Energy Act pro-
vision violates as follows:

- The constitutional principle of guaranteeing equal legal conditions for
economic activity and of consumer protection - art.19, par.2 of the
Constitution;

- The constitutional right to remedy stipulated in art.56 of the
Constitution of the Republic of Bulgaria.

Constitutional case No. 11 / 2006 on declaring Administrative Procedure
Code provisions violating civil rights anti-unconstitutional:

Several signals were filed with the Ombudsman by NGOs and natural per-
sons extending their concern about the restrictive nature of some provi-
sions of the Administrative Procedure Code related to citizens' right to
appeal administrative acts in court.

Based on the above signals and following a comprehensive expert debate,
the Ombudsman approached the Constitutional Court with a request to

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

95



96

GINYO GANEV. OMBUDSMAN OF THE REPUBLIC OF BULGARIA

declare anti-constitutional the following two provisions:

- The first one stipulates that where the court rejects the contestation of
an administrative act, the appellant (a natural person or a legal entity)
shall pay all costs incurred in litigation, including the minimum fee for
one lawyer in case the other party has retained a lawyer;

- The second one provides for the right to contest a statutory instrument
of secondary legislation vested in individuals, organizations and
authorities whereof the rights, freedoms or legitimate interests are
affected or may be affected by the said instrument or in respect of
whom the said instrument gives rise to obligations.

The Ombudsman's request provided substantial proofs that the contested
Administrative Procedure Code provisions contradict to:

- The rule of law as a fundamental principle of Bulgaria's state and social
system,;

- Art.56 of the Constitution thereby guaranteeing the right to remedy as
a fundamental and irreversible constitutional civil right;

- The general provision of appealability of administrative acts provided
for in art.120, par.2 of the Constitution.

Constitutional case No. 1 / 2007 on declaring the anti-constitutional nature
of some provisions of the Value Added Tax Act thereby adopting VAT for
activities performed by lawyers, private enforcement agents and notaries.

The Ombudsman based his request to the Constitutional Court on a series
of signals submitted by the Notary Chamber of the Republic of Bulgaria, the
Supreme Bar Council, the Chamber of Private Enforcement Agents and
many individual lawyers, notaries and private enforcement agents through-
out the country. Following an extensive discussion within the Advisory
Council to the Ombudsman and among a variety of experts and representa-
tives of institutions and civil organizations, the Ombudsman approached the
Constitutional Court with a substantiated request to declare the contested
provision of the VAT Act anti-constitutional due to its inconsistency with:

- The Preamble of the Constitution and art.4, par.l proclaiming the
Republic of Bulgaria a state committed to the rule of law;

- Art.6, par.2 of the Constitution stipulating the principle of citizens'
equality before the law;

- Art.56 and art.134 of the Constitution regulating the constitutional right
to remedy and the activities of the bar as an instrument indispensable
for safeguarding this right.

In another request, the Ombudsman disputed the statutory educational qual-
ification requirement for directly elected mayors of municipalities. In the



Ombudsman's opinion, this violated directly citizens' passive electoral right.

The Constitutional Court of the Republic of Bulgaria granted the National
Ombudsman's requests regarding two of the above constitutional cases.

It is worth noting an interesting case where the Ombudsman approached
the Constitutional Court. It was found out that there were cases when the
Constitutional Court did not deliver decisions with the stipulated in the
Constitution majority of more than one-half of court members who account
for 12 people. In other words, the statutory minimum number of votes for
delivering a decision on the merits of a request is seven while the
Constitutional Court delivers decisions with a smaller number of votes and
rejects filed requests on the grounds of failure to collect a sufficient num-
ber of votes in order to grant the requests. Such an example was represent-
ed by the case against the privileges of heat transmission companies initi-
ated by the Ombudsman.

Based on a comprehensive analysis of the practice of the Constitutional
Court and the legislative environment, the Ombudsman decided that such
decisions were null and void and, therefore, it was possible to approach the
Constitutional Court repeatedly with a request with the same subject mat-
ter. This was the reason for the Ombudsman to resume his request against
the heat transmission companies. This case is still pending before the
Constitutional Court.

Along with the initiated constitutional proceedings, the Ombudsman of
Bulgaria often constitutes a party to cases instituted by the Constitutional
Court on request of other constitutional bodies.

For example:

The Ombudsman was a party to case No. 11 / 2005 on establishing the
anti-constitutional nature of a provision of the Implementation of Penal
Sanctions Act. This case was initiated on request of the Prosecutor General.
This provision regulated the mandatory requirement to the penitentiary
administration for examining the correspondence of accused persons and
defendants remanded in custody.

Based on an extensive analysis of the national and international legal envi-
ronment and the practice of the European Court of Human Rights in
Strasbourg, the Ombudsman filed a comprehensive and motivated opinion
in the Constitutional Court according to which this requirement was incon-
sistent with the Constitution and the international regulations related to
the inviolability of freedom and confidentiality of correspondence and all
other communications.

In its Decision No. 4 / April 18, 2006, the Constitutional Court declared
art.132d, par.3 of the Implementation of Penal Sanctions Act anti-constitu-
tional. Thus, a step forward was made towards the complete conformity of
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Bulgarian legislation with the contemporary acquis and the international
standards in the realm of human rights.

- Pursuant to a ruling of the Constitutional Court of November 30, 2006,
the Ombudsman of the Republic of Bulgaria constituted a party to consti-
tutional case No. 9 / 2006 initiated on request of the General Assembly of
the Criminal Division of the Supreme Court of Cassation. The subject of
this request was to establish the anti-constitutionality and inconformity to
international treaties whereto Bulgaria is a party of a provision of the Act
to Amend and Supplement the Implementation of Penal Sanctions Act.
This statutory provision envisaged that some penal sanctions imposed prior
to its enforcement might be replaced by probation by the court, pursuant
to art.306 of the Criminal Procedure Code.

In his opinion submitted to the Constitutional Court, the Ombudsman
upheld the reasons stated in the request of the General Assembly of the
Criminal Division of the Supreme Court of Cassation and complemented it
with a number of additional arguments and reasons based on fundamental
constitutional principles and international conventions in the area of human
rights. With its Decision No.1/February 13, 2007, the Constitutional Court
did not grant the request. (see Appendix 3 - the unabridged opinion).

To wrap up, let me highlight the positive role of the Ombudsman in con-
stitutional justice, especially in countries which have not adopted the
model of lodging individual complaints before the Constitutional Court.
The Ombudsman, based on the issues presented by citizens, can contribute
considerably to enhancing the comprehensive nature of constitutional
supervision from the perspective of human rights and freedoms. He or she
should not be a mail-box for ungrounded proposals by citizens and civil
organizations; neither should he or she wait to be approached by them in
order to apply to the Constitutional Court. The Ombudsman's proactive
role in this respect should be stressed because it is through the opportuni-
ty to dispute the constitutional conformity of statutory instruments that the
Ombudsman is vested with a powerful tool to make an impact on the gov-
ernment system and to promote the improved conformity of legislation to
the principle of human rights supremacy.

PE3IOME

Boarapckas KoHcTuUTyLMs BO3BBIIIAeT KaK PABHOIIEHHBIE ABa BEpPXOBEH-
CTBa, Ha KOTOPHLIX Oa3upyeTcss COBpeMeHHas AeMOKpATUsl - BEPXOBEHCTBO
3aKOHA W BEPXOBEHCTBO IIPAB YEAOBEKaA.

B BOAFapI/II/I, KAaK 1 B pPspe APYyTUX eBpOHeﬁCKHX roCypAapCTB KOHCTUTYIIHU-



OHHO YCTQHOBAEHA KOHIeNIUA aOCTPaKTHOIO M KOHIIEHTPUPOBAHHOIO
KOHTPOAS KOHCTUTYIIMOHHOCTH. OTOT KOHTPOAB OCYIIECTBASET HE3aBUCH-
MBIY, BEIBEACHHBIU 3@ IIPEAEABI TPeX Pa3AEA€HHBIX BAACTEM BBICIIUN TOCY-
AAPCTBEHHEIN opraH, uMeHyeMblli KoHcTuTyuoHHEIN Cya. Ero poas - ra-
PaHTHPOBATh BEPXOBEHCTBO KOHCTUTYyLMU, IpUYeM He TOABKO B CUCTEMEe
HOPMATUBHBIX aKTOB, HO U BO BCEM rOCyAAPCTBEHHOU JKU3HU.

Boarapckuii KoHcTuTymoHHBIN CyA OCYIIECTBASIET IIOCAEAYIOIIWM, a He
TIPeABAPUTEABHBIM KOHTPOAB 38 COOTBETCTBHEM 3aKOHOB OCHOBHOMY 3aKOHY.

KC Boarapum fBAsieTCSI eAMHCTBEHHBIM BBICIIIUM OPraHOM, KOTOPBIU OOAAa-
DAET IIPAaBOM AABATh 00g93aTeAbHOE TOAKOBaHMEe KoHCTHTyIUU.

Boarapckun Koncrurynumonubsil Cyp He 3aBucur ot [lapaamenta, [Ipesu-
peHTa PecnyOnvku um CoBeTa MuHHCTPOB. Ero penreHuMs OKOHYATEABHBI
U 00s3aTEeABHEl, B TOM YHCAE AAS CYAOB.

Koucrurynuonsnei Cya, OAHAKO, He BIIpaBe OTMEHATH pelleHusa Bepxos-
HOTO KacCCAIJMOHHOTO CyA@ U BepXOBHOro aAMMHUCTPATUBHOTO CYAQd, €CAU
OHHU BCTyHAaIOT B NpoTuBOpeune ¢ KoHcTturynuen. [lo oTHOIIEeHUIO K HUM
OH He SIBASIETCSI UYeTBEPTOM MHCTaHITUEH.

Yro kacaerca CoBeTa MUHUCTPOB U MHUHUCTPOB, KOHTPOABb HapA COOTBET-
CTBHEM UX aKTOB KOHCTUTYIUM M 3aKOHAM BO3AO’KeH Ha BepXOBHEIN aa-
MUHHUCTPATUBHEBIM CYA.

B Boarapuu B 2006 r. OMOyACMeH OBIA BKAIOUEH B KPYT BBICIIUX KOHCTHU-
TYLIMOHHBEIX OPTaHOB, U OBIA OUepUYeH ero MaHAAT — 3acTyIlaThbCd 3a NpaBa
U CBOOOABI I'Pa’KAaH, KOI'AQ OHU HapYIIEHbl UAW eCTh yI'PO3a HapylleHUs.

B Boarapuu Toke mpepyCcMOTpeHa KOHCTUTYIIMOHHAs BO3MOXKHOCTL OOpa-
mweHua OmOyacMeHa B KoHCTUTYIIMOHHEIN Cya, U IIPpEKAE BCETrO, KOHKPET-
HO C TOYKM 3pEeHUd IIPaB U CBOOOA U IO IIOBOAY UX HapylIeHHs, OrpPaHH-
YeHHUS UAM AQ’Ke BO3MOJKHOCTHM HApyUIEHUS 3aKOHOAATEABHBIM aKTOM.

ChAepyeT NMOAUEPKHYTH IIOAOKUTEABHYIO POAB 3TUX HOBBIX KOHCTUTYLHOH-
HBIX IIOAOJKEHMM B AAABHEMINIEM yTBepXKA€HWU HHCTuTyTa OMOyACMEHa B
rocypapcTBeHHOM cucteMe boarapum. [ITpaBo OMOyacMeHa oOpallaThCa B
Koncturynmonnsii Cya B TeX CAy4YasaX, KOTAQ KaKON-AMOO 3aKOH 3aTparu-
BaeT KOHCTUTYIJUOHHBIE IIpaBa U CBOOOABI I'DA’KAQH, SBASIETCS BO3MOXK-
HOCTBIO A KOHCTUTYIIMOHHOI'O IIPAaBOCYAUS IIOBEPHYTHCS AWUIIOM K I'pak-
AaHaM M UX OpraHU3alusM.

O000111as CKa3aHHOEe, aBTOP IIOAYEPKHYA IIOAOKUTEABHYIO POABL OMOyACMe-
Ha B KOHCTUTYIIMOHHOM IIPABOCYAUU, OCOOEHHO B TeX I'OCYyAapCTBaxX, TAe He
BBEAEH WHCTUTYT MHAUBUAYAABHOM >XAaAOOBI B KOHCTUTYLUOHHEIN Cyp. OM-
OyACMEH, OCHOBBIBASICH Ha ITPOOAEMEBI, KOTOPBIE CTaBST Iepep HUM I'PakAa-
He, MOJKeT CIIOCOOCTBOBATH CYIIle-
CTBEHHOMY YCHUAEHUIO W BCECTO-
POHHEMY XapaKTepy KOHCTUTYIIU-
OHHOTO HaA30pa C TOYKU 3PEHUST
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IIpaB M CBOOOA rpa’kpaH. OMOyACMEH He AOAKEH OBITh MOYTOBBIM SAITUKOM
HeOOOCHOBAHHBIX IIPEAAOKEHUN CO CTOPOHBI T'Pa’kKAQH U UX OpraHm3aliuu,
HO OH TaK)Xe He AOAKEH KAATh UX JKaA0O AAS TOTO, YTOOBI OOPaTUTHCS B
Koucturynuonssiti Cya. CaepyeT MOAUEPKHYTH €TO NPOAKTHUBHYIO POAb B
9TOM OTHOIIeHuu. V60, MMes BO3MOKHOCTH OCIIaPpUBAThL COOTBETCTBUE
HOpMaTUBHBEIX akToB KoncTurynun, OMOyACMEH pacloAdaraeT CUABHBIM
WHCTPYMEHTOM AASL BO3AEMCTBUS HaA TOCYAAPCTBEHHYIO CUCTEMY M Ooaee
ITIOAHOTO y4eTa 3aKOHOAQTEABCTBOM IHPUHIIUIIA BEPXOBEHCTBA IIPaB YeAOBe-
Ka.

CONSTITUTIONAL MECHANISMS
FOR THE PROTECTION OF CITIZENS'
FREEDOMS AND RIGHTS WITH A SPECIAL
REVIEW ON THE COOPERATION OF THE
CONSTITUTIONAL COURT OF THE REPUBLIC
OF MACEDONIA AND THE OMBUDSMAN
OF THE REPUBLIC OF MACEDONIA

BRANKO NAUMOSKI
Judge of the Constitutional Court of the Republic of Macedonia

1. CONSTITUTIONAL MECHANISMS FOR THE PROTECTION OF CIT-
IZENS' FREEDOMS AND RIGHTS

After the independence and the adoption of the Constitution in November
1991, the Republic of Macedonia commenced a new era of social and eco-
nomic relations and political structure which modelling is principally based
on the European option, of course, to the extent and in a manner adapted
to our conditions. The Constitution laid down the basic constitutional sup-
positions for the building of a modern democratic state and civil society
whereby the Republic of Macedonia is defined as a sovereign, independent,
civil, democratic and social state in which basic freedoms and rights of the
individual and citizen recognised in the international law and the principle
of the rule of law, inter alia, are established as a fundamental value.

Expressing its consistence in the realisation of the political determination
for respect for and promotion of freedoms and rights, generally accepted



by democratic countries and expressed in the documents of international
organisations, a separate chapter has been incorporated into the
Constitution of the Republic of Macedonia already dedicated to human
freedoms and rights systematised as civil and political freedoms and rights,
economic, social and cultural rights, such as: the right to life, prohibition
of any form of torture, inhuman or humiliating conduct or punishment, the
right to freedom and security of the person, the freedom of movement and
free choice of residence, the right to a fair trial, the right to peaceful
assembly and association, the right of the child, equality before the law,
equal legal protection, etc.

Civil freedoms and rights, assuming a central position by contents, guar-
antee and legal protection, are based on the civil-liberal concept, which
means a possibility for continuing evolution of the human rights of all gen-
erations, their observance and ensuring efficient protection. Rights and
freedoms guaranteed by the Constitution of the Republic of Macedonia
and worked out in the domestic legislation are enjoyed by all citizens over
whom the jurisdiction of the Republic of Macedonia extends, irrespective
of whether they are its citizens, that is, irrespective of the character of their
legal status connection with the Republic of Macedonia. According to
Article 9 of the Constitution, citizens of the Republic of Macedonia are
equal in their freedoms and rights, regardless of sex, race, colour of skin,
national and social origin, political and religious beliefs, property and
social status. Citizens are equal before the Constitution and law.

Accepting this liberal-civil and democratic concept put onto widely set
bases and guarantees of citizens' rights and freedoms, the mechanisms for
their protection were defined in the adoption of the Constitution. This pro-
tection is guaranteed in Article 50 of the Constitution, under which: "Every
citizen may invoke the protection of freedoms and rights set forth by the
Constitution before the courts, and before the Constitutional Court of the
Republic of Macedonia, through a procedure based on the principles of
priority and urgency. Also judicial protection of the legality of individual
acts of state administration, as well as of other institutions carrying out
public mandates, is guaranteed. A citizen is entitled to be informed on
human rights and fundamental freedoms and to actively contribute, indi-
vidually or jointly with others, to their promotion and protection.”

In the sphere of reinforcement of the constitutional guarantees the legisla-
tor itself is obliged to make the laws in accordance with the Constitution,
and the executive power and the other authorised subjects for the adop-
tion of other regulations to make the by-laws in accordance with the
Constitution and laws. It is a constitutional obligation for everyone (citi-
zens, foreigners, legal entities and any other subject) to abide by the
Constitution and laws.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

101



102

BRANKO NAUMOSKI. CONSTITUTIONAL COURT OF THE REPUBLIC OF MACEDONIA

In the carrying out the function of constitutionality and legality, and owing
to abide by the Constitution, laws and other regulations are published in
the "Official Gazette of the Republic of Macedonia" within seven days from
the date of their adoption at the latest. In addition, laws enter into force
on the eighth day from the date of their publication at the earliest, and in
exceptional cases, which is determined by the Assembly of the Republic of
Macedonia, on the date of their publication. Thereby, laws and other reg-
ulations may not have a retroactive effect, except in cases when this is
more favourable for the citizens.

In the function of exercising and protecting citizens' freedoms and rights,
a provision has been established according to which the attorneyship is a
constitutional category which is guaranteed autonomy and independence
as a public service providing legal assistance and performing public man-
dates in accordance with the law.

The initial mechanisms for the protection of citizens' rights are the courts,
having a constitutional position of autonomous and independent state bod-
ies which make decisions on the basis of the Constitution, laws and inter-
national agreements ratified in accordance with the Constitution. Courts
decide in civil and criminal fields and in the field of economic and admin-
istrative disputes. The Supreme Court of the Republic of Macedonia is the
highest court in the Republic, providing uniformity in the implementation
of the laws by the courts. Besides the existing ones, the Constitution per-
mits establishing of other courts, whereby all courts are part of the single
form of organisation of the judiciary.

The Constitutional Court of the Republic of Macedonia is a body of the
Republic protecting the constitutionality and legality, on the basis of the
constitutionally defined sphere of work and competence. The
Constitutional Court in an abstract repressive dispute decides on the con-
formity of laws with the Constitution and on the conformity of other reg-
ulations and collective agreements with the Constitution and laws. In this
part of its competence, the Constitutional Court, through intervention into
the laws and other regulations when it assesses them to be unconstitution-
al, that is, unlawful, indirectly protects, and thereby establishes threatened
or violated freedoms and rights of the individual and citizen. The proce-
dure for this protection, considering the existence of public-legal elements
also, has the indispensable capacities of actio popularis.

The Constitutional Court also protects directly the freedoms and rights of
the individual and citizens relating to the freedom of conviction, con-
science, thought, public expression of thought, political association and
activity and the prohibition of discrimination against citizens on grounds
of sex, race, religious, national, social and political affiliation. The proce-
dure before the Constitutional Court and the legal effect of its decisions



are regulated by the Rules of Procedure of the Constitutional Court. The
direct protection of the constitutionally defined rights of citizens is realised
upon the request of the citizen whose freedoms and rights have been vio-
lated by an individual act or activity under the provision of Article 51 of
the Rules of Procedure of the Constitutional Court.

A mechanism with certain constitutionally competences in this field is also
the Permanent Survey Commission of the Assembly of the Republic of
Macedonia for the Protection of Citizen's Freedoms and Rights. Namely,
the Assembly of the Republic of Macedonia may establish survey commis-
sions for all fields and for any issue of public concern. One of these issues
is the protection of the freedoms and rights of citizens owing to which is
set up the above mentioned survey commission. The findings of the survey
commission are the basis for the commencing a procedure for the estab-
lishment of accountability of the public offices' holders.

Within the context of the mechanisms for the protection of the freedoms
and rights internationally, should be mentioned the Committee for the
Protection of Human Rights, which operates preventively within the frame-
works of the UNO in line with the principles of monitoring. However, a
more significant activity in the protection of the freedoms and rights is
realised first and foremost by the European Court for Human Rights in
Strasbourg, by means of the application of the European Convention for
the Protection of Human Rights and other international documents.

In addition to these mechanisms, Article 77 of the Constitution also antic-
ipate the institution of the Ombudsman with a sphere of work to protect
the constitutional and legal rights of citizens and of all other persons when
they are violated by acts, actions or omissions of actions by the state
administration bodies and by other bodies and organisations carrying out
public mandates, and undertakes actions and measures for protection of
the principles of non-discrimination and appropriate and equitable repre-
sentation of the members of the communities in the bodies of state author-
ity, the bodies of the local self-government units and public institutions
and services. With the adoption of the Law on the Ombudsman, the legis-
lator regulated more specifically the conditions for the election, discharge,
competence and manner of work of this institution.

2. THE COOPERATION BETWEEN THE CONSTITUTIONAL COURT OF
THE REPUBLIC OF MACEDONIA AND THE OMBUDSMAN OF THE
REPUBLIC OF MACEDONIA

One of the important conditions for the realisation of the principle of the
rule of law and the functioning of the state of law, and within these frame-
works also the realisation of the protection of human freedoms and rights
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is the institutional cooperation, that is, the interactive relation of the insti-
tutions in the system of the state and wider, which should be effective and
efficient. In principle, the cooperation should be normatively regulated, but
when the esteem, exercise and protection of the fundamental human free-
doms and rights are in question, also should be applied the good usual
forms, manners and methods of cooperation.

Considering that the position and competences of the Constitutional Court
of the Republic of Macedonia and the Ombudsman of the Republic of
Macedonia defined in the Constitution of the Republic of Macedonia, it
may be concluded that both institutions protect human freedoms and
rights in a normatively prescribed manner. In this direction, the
Constitutional Court has a constitutionally limited competence, to protect
the freedoms and rights relating to the freedom of conviction, conscience,
thought and public expression of thought, political association and activi-
ty and the prohibition of discrimination against citizens on grounds of sex,
race, religious, national, social and political affiliation, while the
Ombudsman has a wider competence to protect the constitutional and
legal rights of citizens that have been violated by bodies of state adminis-
tration and by other bodies and organisations having public mandates.

However, what differentiates the two institutions in view of the protection
of human freedoms and rights is the legal effect by the decisions that these
two institutions adopt. Namely, while the decisions by the Constitutional
Court are obligatory and binding, the decisions by the Ombudsman are in
the form of recommendations, suggestive indications, opinions, requests,
proposals, etc., and for whose disrespect involves the application of anoth-
er type of executive instruments - such as notification of the public, pub-
lic criticism and initiation of procedures before competent institutions.

The cooperation of the Constitutional Court of the Republic of Macedonia
and the Ombudsman of the Republic of Macedonia is normatively regulat-
ed by the Law on the Ombudsman and the Rules of Procedure of the
Constitutional Court of the Republic of Macedonia. Namely, pursuant to
Article 30 paragraph 2 of the Law, the Ombudsman may initiate a proce-
dure before the Constitutional Court of the Republic of Macedonia for the
evaluation the constitutionality of a law or the constitutionality and legal-
ity of other regulations or general acts. On the other hand, pursuant to
Article 55 of the Rules of Procedure of the Constitutional Court of the
Republic of Macedonia, when the Constitutional Court debates on a
request for the protection of the freedoms and rights for which it is com-
petent it also summons the Ombudsman.

Hence, taking into account the exposed regulation, we may conclude that
the Ombudsman of the Republic of Macedonia is given a possibility to
assist in the removal of the deficiencies in the normative regulation, which



may have a negative effect to the extent as to violating certain individual
rights, or within the framework of its competences to entail from the com-
petent institutions to observe and execute the final decisions of the
Constitutional Court.

Within this context of special significance is the participation of the
Ombudsman in the debate before the Constitutional Court when the Court
debates on a violation of freedoms and rights within its competence. In this
direction, the Constitutional Court finds especially important the facts and
evidence and the decisions by the Ombudsman, for which it has initiated
and adopted a decision on a concrete dispute, as well as the use of the
facts, evidences and decisions brought by the Ombudsman in the inves-
tigative procedure.

Namely, although the decisions by the Ombudsman do not have a binding
legal effect, his/her investigation on a concrete case where a procedure has
been initiated owing to a violation of freedoms and rights for which the
Constitutional Court is competent is of importance for the Court's final
decision. This even more since when the Constitutional Court decides on
such requests uses the facts and evidence established by all competent
bodies and institutions that acted indirectly or directly upon the concrete
dispute conducted before the Constitutional Court.

When talking about institutional cooperation between the Constitutional
Court and the Ombudsman of the Republic of Macedonia, should be
respected the principle of independence and autonomy in the action of
both institutions to a level which is normatively regulated in order not to
come into a conflict that may bilaterally bring a detriment of both institu-
tions and particular of the individuals. Namely, based on its constitutional
position, the Constitutional Court does not belong to the system of organ-
isation of state power but is a separate constitutional body with a position,
composition, organisation and competences specifically stipulated in the
Constitution of the Republic of Macedonia. Organisationally and function-
ally, it does not originate from the legislative power, nor is it answerable
to it. The protection of legality is beyond the functions of the power and
is separate, independent and autonomous and outside of the legislative,
judicial and executive power. On the other hand, according to the
Constitution of the Republic of Macedonia, the Ombudsman is also a sep-
arate specific, autonomous and independent body, outside the judicial,
executive and legislative power.

Such constitutional setup of both institutions means that their manner and
method of work should be released from external pressures or any hierar-
chical instructions and it must be transparent and accessible to the public.

In the exercise of this concern as well as the fact that the institution of the
Ombudsman in the Republic of Macedonia has existed since 1997, the
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cooperation between these two institutions up to now may be assessed as
satisfactory, although cannot be consider as some cooperation that is inten-
sive and established at a higher level, which I believe is owed to the short
period of existence and activity of the institute of the Ombudsman in the
Republic of Macedonia.

- SOME ASPECTS FROM THE PRACTICE IN THE WORK OF THE CON-
STITUTIONAL COURT OF THE REPUBLIC OFMACEDONIA AND THE
COOPERATION WITH THE OMBUDSMAN

In the realisation of the constitutional judicial protection in the period
since the adoption of the Constitution of the Republic of Macedonia since
1991, the Constitutional Court of the Republic of Macedonia at an average
annual basis has proceed upon about 270 initiatives and 120 initiatives that
have not been within the competence of the court. Mainly, annually
decides on the conformity of about 100 laws or their provisions with the
provisions of the Constitution and on the conformity of about 80 sub-legal
acts of the bodies of the executive power and of the local self-government
units with provisions of the Constitution and the laws.

In this period, more specifically since 1997, the Ombudsman has initiated
6 requests before the Constitutional Court for the assessing of the consti-
tutionality of laws or provisions of laws. The Constitutional Court has com-
menced a procedure upon one of them, upon four initiatives a procedure
has not been commenced and one initiative is in process.

Regarding the sphere of the protection of freedoms and rights taking into
consideration that the Constitutional Court has a more tight - limited -
competence for the protection of freedoms and rights, since 1991 until
present day about 130 requests have been submitted for the protection of
these freedoms and rights, whereby the Court has not found any violations.

3. THE PERSPECTIVES OF CONSITUTIONAL COURT PROTECTION

Today in different countries, in a different historical period, there are dif-
ferent forms - systems for the protection of constitutionality and legality,
such as:

- a system of self-control, which is made by the legislator itself;
- a system of control via special political bodies;
- a system of control by the regular courts; and

- a system of control by special specialised bodies such as the constitu-
tional courts.

The most present form of protection in Europe and worldwide is the sys-
tem of control by specialised bodies, that is, constitutional courts. There



are a number of reasons why this system is considered to be the most
rational and most efficient one, but I shall mention only two that may be
the most important ones. Firstly, continued and consistent performance of
the constitutional protection irrespective of the changes occurring with the
direct holders of power and the strict respect of the principle of division of
power and duality in functions, the application and protection of regula-
tions and notably represent a guarantee and elevates the confidence of the
citizens in the constitutionality and legality as important components of
the overall organisation of the state.

In regard with the time when the constitutional and judicial control is exer-
cised in the practice there are two types of control: preliminary - preven-
tive (apriori) prior to the entry into force of the regulation, and accessory
- repressive (postpriori) after the entry into force, that is, when the regula-
tion already generates legal effect, and then the Court may repeal or annul
the regulation.

In our system the accessory type of control has been accepted, present in
a number of other countries also, and which is certainly more acceptable
for the reasons already noted above.

The question for commencement a procedure before the Constitutional
Court is also essentially important. In theory, and even in practice, a dis-
tinction is made between an initiative to commence a procedure and com-
mencing a procedure. The difference is that the court or some other body
decided upon the initiative for institute proceedings. In the Republic of
Macedonia this function is with the court, but there are systems in which
such role is given to special bodies, such as: special bodies in Parliament,
the Government, public prosecutor, and alike, and in which the
Ombudsman should also belong.

In the Republic of Macedonia this role is with the court, which does not
mean that the second idea - alternative of selection that the special bodies
have is unacceptable. In this direction one can debate but all that depends
on the size of the country (the population, expansibility, development of
democracy, the rule of law, the functionality of the state of law and the sit-
uation of the state in general). Nevertheless, we aspire that the Court shall
have such role first of all due to its specialisation and expertise.

The question about the institute constitutional appeal, as an instrument for
initiation of proceedings is also important for a violation of human free-
doms and rights guaranteed by the Constitution from a number of aspects.
Recently, in some post-socialist countries the new constitutions have intro-
duced the institute of appeal as a result of a violation of human freedoms
and rights, guaranteed by the Constitution. This appeal may be submit
before the Constitutional Court by any citizen who considers that he/she
has had any of these rights violated by an act of any body of state power.
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However, it has happened that the constitutional courts in these countries
(notably Croatia, and even Slovenia) be overloaded by such appeal and
turned into a general competence court.

In this direction, we shall reiterate that in the Republic of Macedonia the
Constitutional Court has specific competence upon this issue, in other
words, to protects the freedoms and rights guaranteed by the Constitution
which relate to the freedom of conviction, conscience, thought and public
expression of thought, political association and activity and the prohibition
of discrimination against citizens on grounds of sex, race, religious, nation-
al, social and political affiliation.

However, it is important that in our system exists the principle of actio
popularis, which means that each individual is given a possibility to initi-
ate a procedure, but only on certain rights and freedoms defined in the
Constitution. Each individual is also given a right to address the court and
request protection of the constitutionality and legality of regulations with-
out any limitation.

Therefore, we believe that the competence as to whether to have or not a
constitutional appeal is an issue that should be elaborated in more details.
However, our experience tells that it should be anyway within the compe-
tence of regular courts since there it is established the real state of affairs,
that it is a concrete dispute and it is the regular courts that have instru-
ments for such examination. In this direction would be also regroup the
role of the Ombudsman as the centre and guarantee in the protection of
constitutional and legal rights of citizens.

In the frameworks of the mutual relations between the Constitutional Court
and the Ombudsman, it should also be mentioned the very frequent raised
question - what are the competences of the Ombudsman towards the
courts-and hence towards the Constitutional Court?

In some countries Ombudsmen have wider authorities, in others tighter
and in some the Ombudsman has no powers at all towards the courts.
Hence the question whether the Ombudsman should have and if so what
powers it should have before the courts?

It is our assessment that the competence of the Ombudsman regarding the
judiciary should be such as not to threaten the independence and autono-
my and their impartiality in the decision-making. However, when it comes
to the administrative functioning of the courts, the intervention of the
Ombudsman in the direction of improving the efficacy may contribute only
in enlarging of the citizen's confidence in the judiciary and to the rein-
forcement of the judiciary power as a branch. In this part the interventions
by the Ombudsman should be regarded as an ally, since he helps to
increase the consciousness for human freedoms and rights and promotes



the improvement of the efficacy of the administration in the judiciary.
However, where the regulations do not provide the Ombudsman special
competence in view of the courts, the Ombudsman should be given a pos-
sibility, and should not be obstructed to express his attitudes relating to
the judicial system. In this direction should be developed and respected
the relations of the Ombudsman towards the Constitutional Court as a spe-
cial body protecting the constitutionality and legality on the basis of con-
stitutionally defined sphere of work and competence.

Finally, being a candidate country in the European Union we certainly
view the perspectives of the constitutional judicial protection in the
European Union. I believe that this conference will also contribute, in my
expectations, to share experiences, new knowledge, greater activity, coop-
eration and involvement in the development of the constitutional judicial
protection, and in this direction absolute cooperation and understanding
among the institutions - governmental and nongovernmental, both inside
the state and outside it. The position and role of the Constitutional Court
as well as of the Ombudsman should be clearly focused in this direction.

PE3IOME

I'pakpaHCKHe IIpaBa U CBOOOABI, MX rapaHTHUM U IIPaBOBas 3alliuTa 0Oasu-
PYIOTCS Ha AMOeparbHO-IIPABOBOU KOHIlennuu. [IpaBa nm cBOOOABI, rapaH-
TupyeMble Korncturynueil Peciiyoauku MakepOHUS M NIPUCYIAE AeMOKpPa-
TUYECKOMY IIPABY, IIPEAOCTABASIOTCS BCeM I'Da’KAAHAM, KOTOPBIE HAXOAAT-
cs TOA, IOpUcAMKIMeln PecrryOauku MakepoHUss, OyAb TO B CUAY T'DAKAQH-
CTBa AMOO B CHAY KaKON-AMOO MHOU IIPaBOBOM CBA3U ¢ PecnyOamkon Ma-
KeAOHUS.

[TepBble M3 MeXaHW3MOB 3alUTHL NIPaB IPA’KAAH - CYABL, OOAaparolye
KOHCTUTYLLTUOHHBIM CTQTyCOM aBTOHOMHBIX U HE3aBUCHUMBIX I'OCYAAPCTBEH-
HBIX OPraHOB, IPUHUMAIOIIUX PeIlIeHUs Ha OCHOBe KOHCTUTYIIUHU, 3aKOHOB
A MeXAYHApPOAHBIX AOTOBOPOB, PATU(MUIMPOBAHHBEIX B COOTBETCTBUU C
Koucturynuein. Ocobast poAb B pacCMaTpUBaeMOM BOIIPOCE IIPUHAANEIKUT
Koucrurynuornromy Cyay PecniyOanku MakKepOHUS — TOCYAQPCTBEHHOMY
Oprany, o0ecIieuuBarol]eMy KOHCTUTYIJMOHHOCTbL M 3aKOHHOCTb B pPaMKax
KOHCTUTYLIMOHHO OIPEAEAeHHOU cdephl AeMCTBUSA M KOMIIETEHIIVH.

Emie opHUM MexaHU3MOM 3allUThI IpaB TpakpaH saBaseTcs [locTossHHas
KOHTpoAbHasA koMmuccusi CoOpanuga Pecnybauku MakepAOHUS IO 3allfuTe
IIPpaB U CBOOOA I'PA’XAQH, IOAHOMOYHS KOTOPOM YCTAaHOBAeHBI KOHCTUTY-
reu.
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Cpear Me>RAYHAPOAHBIX MHCTUTYTOB aBTOP 0CcO00 oTMedaeT KomMwureT 1o
3alIUTe TPAKAQHCKUX IIpaB, AeUcTBylomni B pamMkax OOH, a Takxke EB-
POTIENCKUM CYyA TIO TpaBaM YeAOBeKa.

Cr. 77 Koucturyuum PecnyOauku MakrepoHUsa yupekpaeT UHCTUTYT OM-
OyACMeHa, KOTOPBIM o0ecleudBaeT 3allUTy KOHCTUTYIIMOHHBIX U 3aKOH-
HBIX [IPaB I'Pa’KAQH M BCEX TeX AWI], YbM IIpaBa OBIAM HApYLIEHBEl aKTOM,
MEUCTBUEM MAU Oe3AeUCTBUEM TOCYAAPCTBEHHBIX OPTAaHOB, a TAK’Ke WHBIX
OPraHOB U OpPraHU3aAIUl, OOAAAAIOIINX ITYOAMYHBEIM MAHAAQTOM.

Yro KacaeTcss BOIPOCOB coTpypHHUYecTBa KoHcTuTynuonHoro Cypa u OM-
OyacMmeHa PecriyOamku MakepOHUS, CA@AYeT OTMETUTD, YTO (DOPMBI UX COT-
pyaHUYecTBa 3aKpelnAeHbl KoHcTUTynmed M 3akoHamMu. O0a MHCTUTYyTA
(DYHKOUOHUPYIOT B OOAACTH 3AIUTHI IIPAB I'PA’KAAH, OAHAKO KOMIIETEHIIVS
OmMOyaCcMeHa B paccMaTpuBaeMol cdepe mupe. Kpome Toro, 3Tu ABa MHC-
TUTyTa OTAMYAIOTCS TaKKe TeM, 4TO pelneHus KoncrturynuonHoro Cyaa
Pecniybamkyu MakepOHUSI UMEIOT 00S3aTEABHYIO IOPUAUYECKYIO CHAY, TOT-
Aa Kak akTel OMOyACMEHa HOCAT XapakTep peKOMeHAAluil. TeM He MeHee
HeOOXOAUMO NOAUEPKHYThb Ba’KHOCTB 3THX DPeIIeHHH, TaK KakK B PAacCMOT-
PEHMH KOHKPETHOT'O CIIOpa IO BOIPOCY HAapYIIEHUs IIPaB U CBOOOA I'pak-
paH B KoHcturynimonHoM Cyae IpUHUMAET ydacThe Takke OMOyACMeEH, U
Koncrurynuonnemt Cyp yYUTHIBAET KaK (DAKTHI U AOKA3QTEABCTBA, TaK M
pemenuss OMOyACMeHa, KOTOPBle MOTYT CYILIECTBEHHO ITOBAUATH HAa OKOH-
yaTeAabHOe pelmeHre Koncturynuonnoro Cyaa.

[To moBOAYy MHCTUTYIIMOHAABHOTO COTPYAHMYECTBA AaBTOP OTMeYaeT, 4YTO
OHO IIOCTPOEHO Ha IPHUHIIAIIE aBTOHOMUU U HE3BUCUMOCTU Ka’KAOTO U3
WHCTUTYTOB, TakK KakK coraacHo Koucrurynuum Pecnybamkum MakepoHUs
00a WHCTUTYTA SIBASIOTCS HE3aBUCHUMBIMH, CIeOU(UYECKUMH OpPTraHaMH,
He OTHOCAIIMMUCA K 3aKOHOAATEABHOM, MCIIOAHUTEABHOM U CyAeOHOU
BAQCTSM.




PUBLIC DEFENDER'S (OMBUDSMAN'S)
OFFICE OF GEORGIA AND THE PRINCIPAL
DIRECTIONS OF ITS ACTIVITIES

SOZAR SUBARI
Public Defender of Georgia

The Public Defender's (Ombudsman's) Office of Georgia was established in
1996, when the organic Law of Georgia "on Public Defender" entered into
force. The Law provides the Public Defender (Ombudsman) with wide
range of rights.

Public Defender enjoys full guarantee of independence and immunity. The
Law provides the Ombudsman with strong legal guarantees as well.

Public Defender responses to the violated rights on the basis of received
complaints and, as well as on his own initiative.

At the moment of election in the Parliament of Georgia , 2004, Mr. Sozar
Subari (Ombudsman of Georgia) decleared the fight against torture and
protection of the rights of national and ethnic minorities as key priorities.

Torture has been a serious problem in Georgia before the Rose Revolution
(November 23, 2003) as well as after the Rose Revolution. All persons,
detained by the police, without exception, were became the victim of beat-
ing and torture. The cases of death of tortured persons were frequent, but,
as a rule, such cases remained uninvestigated.

For the prevention of torture, since 2005 Public Defender's Office has com-
menced wide-scale monitoring in all closed-type establishments of
Georgia, primarily in the cells of temporary isolators and police units and
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penitentiary system. During 2005 about 1800 unexpected visits were made
to police units and cells of temporary confinement, and about 700 visits to
penitentiary establishments. During 2006 there were 856 visits to police
units and cells of temporary confinement, and about 600 visits to peniten-
tiary establishments.

Intensive monitoring brought serious results - beating, which was the tra-
ditional form of treatment of detainees in police offices and cells of tem-
porary confinement, today, actually, are not encountered. Some of the cells
of temporary confinement with the worst conditions were closed; some of
them were reconstructed, though in many cells of pre-trail confinement
there are still conditions which can be assessed as torture, inhuman and
degrading treatment.

In November 2005 Monitoring Council of Psychiatric Establishments was
established at Public Defender's Office. During 2006-2007 the Council
inspected all psychiatric establishments (total 7), some of them - several
times. It was for the first time in Georgia that public monitoring was held
in psychiatric hospitals. The publication of the results of monitoring was
followed by adoption of new law and abrupt increase of funding of psychi-
atric hospitals.

In 2006 the Child's Rights Centre was created at Public Defender's Office,
which during the year made 47 visits to Orphanages existing in Georgia.

Since the second half of 2006 Public Defender's Office has begun the mon-
itoring of the places of administrative confinement - guardhouses, existing
in the Ministry of Defense, throughout the country.

The publication of the monitoring results irritated the leadership of the
Ministry of Defense so much that since January 2007 the employees of the
Public Defender's Office weren't allowed to perform the repeated monitor-
ing, which was the gross violation of the requirements of the organic Law
of Georgia "Concerning Public Defender". In the result of our great efforts,
we again obtained the possibility to check the condition existing in the
above mentioned system.

Since 2007 the monitoring of the homes for elderly was commenced, which
already means that Public Defender's Office carries out monitoring at all
closed type institutions.

It should be noted that on the basis of our recommendation in 2005 the
Georgian Parliament ratified the Optional Protocol to the UN Convention
against Torture (OPCAT); the definition of "torture"” was brought into com-
pliance with the definition of "torture" provided for by the Convention
Against Torture; as well as increase of sanction for this crime.



* ke k

In 2005 the Tolerance Centre was established at the Public Defender's
Office, which defends the rights of minorities in Georgia. Councils of Ethnic
and Religious Minorities were created in the Centre, which work actively
and respond to any event of public importance in Georgia with united posi-
tion. As the result, their participation in public life increased significantly.

After ratification of the "Framework Convention of Protection of national
minorities" by the Parliament of Georgia, the Council of Ethnic Minorities
developed the package of recommendations related to the implementation
of this Convention for various governmental departments. The Government
expressed readiness to begin working for the realization of these recom-
mendations. This coming fall, we are going to arrange, on our initiative,
several day festivals in Georgia, reflecting ethnic diversity of Georgia. Each
ethnic group will present its culture on the festival - songs, dances, paint-
ings, kitchen, etc.

In autumn 2006 on the initiative of the Tolerance Centre football tourna-
ment - "Tolerance Cup" competition among various religions was arranged.

At present we work for compilation-publication of two-volume edition -
encyclopedias reflecting Georgian ethnic and religious diversity. Also, we
publish monthly magazine "Solidarity" where important place is given to
the rights of minorities, including materials, reflecting ethnic and religious
diversity. At the same time, special attention in these magazines is given
to the topics somehow tabooed in public. For this purpose special rubric
"Stigma Free" exists, which repeats in each edition.

* ke k

Public Defender of Georgia is not authorized to participate and interfere in
court hearings; call a person as a witness and appear as prosecutor. His
maximum right in regard to the court is to send to the High Council of
Justice the proposal concerning the implementation of disciplinary sanc-
tions upon the judge. Only in 2006 18 such proposals were sent by public
Defender to the High Council of Justice.

In addition, we periodically send our proposals to the Georgian Parliament
and some of them were taken into consideration.

During the recent period gross violation of the right of property of the
Georgian citizens' occurs. The mentioned is proved by the number of
cases, received and considered at the Office.

In connection to all cases studied in regard to the violation of the proper-
ty rights, Public Defender applied to the City Hall and Prosecutor's Office,

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

113



114

SOZAR SUBARI. PUBLIC DEFENDER OF GEORGIA

but non of the applications were followed by legal outcome. Though, one
outcome is that governmental policy in regard to the facts of violation of
the right of private property has become slightly milder.

*hk

The key instruments of protection of human rights for the Public Defender
are reports to the Parliament and proposals and recommendations sent to
the relevant governmental authorities.

Public Defender (Ombudsman) of Georgia is authorized to bring out a
claim at the Constitutional Court of Georgia in the case where any legal
act or any provision of the act violates Human Rights and fundamental
freedoms recognized by the Georgian Constitution.

Public Defender presented 9 constitutional claims to the Constitutional
Court in regard to anti-constitutional provisions existing in Georgian leg-
islation. 1 of them was completely satisfied, 8 are in the process of consid-
eration.

*kk

In 2006-2007 the public trust towards the Public Defender's Office
Increased abruptly. Various community studies conducted in 2006-2007
showed that according to the level of trust, Public Defender's Office is on
the first place after the Orthodox Church.

It is proved by the number of received applications as well. If in 2004 1280
applications were received by Public Defender's Office, in 2005 their num-
ber made 2254, and in 2006 - 3467. That is, during only two years the num-
ber of applications doubled.

PE3IOME

Oduc (OmOypcmena) HapopHoro 3amurHUKaA ['py3un Ovia co3pal B 1996 T,
KOTA@ BCTyIUA B cuAay OpraHndeckul 3akoH ['pysun “O HapoapHOM 3amur-
HuKe". HapoAHBIM 3aIIUTHUK IIOAB3YETCS IIOAHOM I'apaHTHel He3aBUCHUMOC-
TU WU HEIPUKOCHOBEHHOCTU. 3aKOH TaKKe IIpepocTaBAasgeT OMOyACMeHY
CUABHEIE IOPUAVUECKUE TapaHTUM. HapOoaAHBIN 3alIUTHUK pearupyer Ha Ha-
pYyllIeHus NpaB KaK HAa OCHOBAHUU ITIOAYYEHHEIX ’KAaA00, TaK U IO CBOEU
CcOOCTBEeHHOM HMHHUIIMATHBE.

C neanto npepoTBpaiienus nbeiTku, ¢ 2005 r. Oduc HapopHoro 3amutHu-



Ka Haydaa IIMPOKOMACIHITAOHBIE KOHTPOAUPYVIOIIWE AEWCTBUS BO BCEX Y-
PeRAEHUSAX 3aKPBITOTO TUIIA ['py3nM, IIpe’KAe BCETO BO BPEMEHHBIX U30Ad-
TOpax U B IIOAUIIEMCKUX y4acTKaX, Takke B cucremax TK.

B HOosa0pe 2005 1. B Oduce HapoaHoro 3aiiuTHUKa OBIA co3paH COBeT TICH-
XUATPUUECKUX yupexpeHnU. B Teuenue 2006-2007 r.r. CoBeT OCMOTpPEA BCe
IICUXUATPUYECKUE VUIPEKACHUSA (IOAHBIE 7), HEKOTOPBIE U3 HUX - HECKOAB-
Ko pa3. B 2006 B Oduce HapoaHoro 3amuTHuKa ObIA co3paH LleHTp mpas
AeTel, KOTOPBIM B TedeHMe Iropa Cpaeran 47 mocellleHUN B IPUIOTHL ['py3uu.
Hauwnnas co BTopoit noaroBuHHE 2000 r., Oduc HapopHOTro 3aliuTHUKA Ha-
Yan KOHTPOAb MeCT aAMMHHCTPATUBHOI'O 3aKAIOUEHUS - raylBaxThl, Cylle-
cTByIOIIMEe B MuHHCcTepcTBe O00OPOHEL, o Bcek crpaHe. C 2007 r. Hauaa
KOHTPOAB AOMOB AAS IIOJKHMABIX, 4TO y>Ke o3HadaeT, uTo Ocuc HapoapHoro
3aIIUTHUKA BBIIIOAHSET KOHTPOAB BO BCEX VUPEKAEHUSAX 3aKPHITOrO THUIIA.

B 2005 r. B8 Oduce HapoaHoro zaiiuTHHUKa OBIA cO3paH LleHTp ToAepaHT-
HOCTH, KOTOPBIY 3alUINAET IIpaBa MeHBIIUHCTB B I'py3un. BeIAU cO3paHEBL
COBETHl ITHUYECKUX U PEAUTHO3HBIX MEHBIIUHCTB B LleHTpe, KOTOphIE aK-
THUBHO pabOTAlOT M OTBEUYAIOT Ha AIOOOMN CAy4Yal OOIeCTBEHHOMN Ba>KHOCTU
B ['py3un.

B Hacrosuee BpeMsa uAeT paboTa N0 ITyOAUKAIUMYU KOMIIUASIIMN BBITYCKA C
ABYMs OOBeMaMU - SHIUKAOIIEANH, OTpaskKalollledl I'Py3UHCKOe 3THUYEeCKOoe
U PEAUTHO3HOe pa3HooOpasue. KpoMe TOTO, U3AQ€TCI e’KeMeCAYHBIN Kyp-
Han "CoAMAAPHOCTD'.

HapoapHBIN 3alIUTHUK ['py3un He YIIOAHOMOYEH y4acTBOBATH U BMEIIU-
BaTbCcA B caymanusa Cyapa. Ero makcumanbHOe mpaBo B oTHoIeHUH Cyaa -
9TO mocAaTh Breicmiemy cobery [IpaBocyaus mpepnrOKeHHE OTHOCUTEABHO
BBLIIIOAHEHUSI AVCIUIIAMHAPHBIX CAHKIUM B OTHOIIEHUU CYABU.

KAroueBble MHCTPYMEHTHI 3alJUTHL IPaB 4eAoBeKa aAd HapopHoro zamut-
HUKA - AOKAAABL K [lapraMeHTy C IPEAAOIKEHUSIMH U PeKOMEHAQIIUSIMU,
TOCA@HHBIE TPAaBUTEABCTBEHHBLIM OpraHaM.

Hapoansii 3amutHEUK (OMOyacMeH) ['py3uM YIOAHOMOYEH IIPEACTAaBUTH
TpeboBanue B KoHcTuTyninoHHEIN CyA ['py3un B caydae, eCAU AIOOOM 10pH-
AVYECKUN aKT MAM AI0OOe TpeOOBaHHMe aKTa HapyllaeT IIpaBa YeAOBeKa U
dyHAAMEHTAABHBIE CBOOOABL, IPU3HAHHBIE I'PY3UHCKOU KOHCTUTyIIMEN.

HapoapHBIN 3alUTHUK IIPEACTAaBUA 9 KOHCTUTYIJMOHHBIX TpeOOBAHUM B
Koucrurynuonubei Cya OTHOCUTEABHO A@HTHUKOHCTUTYIIMOHHBIX YCAOBUH,
CYIIECTBYIOIINX B I'PY3MHCKOM 3aKOHOAATEABCTBE. OAHO M3 HUX OBIAO MOA-
HOCTBIO YAOBAETBOPEHO, 8 HAXOAATCS B IIpOIlecCe PacCMOTPEHUS.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

115



116

MUAAH NMAVIK. KOHCTUTYLVOHHBIN CYA CAOBALIKOW PECITYBAVIKM

O 3AAAYAX KOHCTUTYLIMOHHOI'O CYAA
U TTYBAMUHOTO 3AILMTHUKA TIPAB B
OBAACTU OBECIIEYEHUS 3AIIUTEI [TPAB
YEAOBEKA I OCHOBHEBIX CBOBOA B
CAOBAILIKOV PECITYBAUKE

MHUAAH AIAUK

samecmumensv IlIpedcedamens Koncmumyuyuonunoeo Cyda
Cnosauykou Pecnybauku

I. Koucrurynuonnusii Cya u [TyOAMYHBIN 3alIUTHUK IIpaB uMeloT B Cho-
Banikou PecrnryOanke 0COOyIO IIO3UIIUIO U MUCCHIO B JKU3HU OOIllecTBa. B
CPaBHEHUM C OpraHaMu IIyOAMYHO-IIOAUTUYECKOW BAACTU (K HUM OTHOCSAT-
cst [lapaamenT, IlpaBuTeabcTBO U IIpe3upeHT), yKa3aHHBIE CyO'BEKTEL IMe-
IOT HEKOTOPHEIE OCOOEHHEBIE UYEePTEl, CACAYIOIINE U3 UX MUCCHUU IIpU oOecIie-
YeHUM ITyOAMYHO-TIPABOBBIX (pyHKIUN. VIX OCHOBHBIMHU 3aA@4aMU SIBASIOT-
Cs: BO-IIePBBIX, TapaHTHA M oOeclleueHUe IIPUMeHeHUs IOPUAUYECKUX pa-
MOK AEUCTBUM OPraHOB IIYOAMYHO-IIOAMTHUYECKOU BAACTH (KAaK BO B3auM-
HBIX OTHOIIEHUSIX, TaK UM B OTHOIIEHUSIX 3THUX OPTraHOB K OOIIEeCTBY), a BO-
BTOPBIX, IIPUMEHEHNE IIPaBa W IIOMOIIb NIPU €ro OCYILIeCTBACHUU HE TOAB-
KO B OOIeCTBEHHO-IIPABOBOM IIPOCTOPE, HO U B CPEeAe YaCTHOTrO IIPaBa.

N crAI0UUTEABHOCT, MUCCUU OPraHOB 3alIWTHI TPaBa 3HAQUUTEABHO BAUSET
U Ha UX IpaBOMoOYUe, AeMCTBUA U MOAoKeHUe. C TOUKU 3peHud IpaBOMO-
Yu¥ ¥ KOMIETEeHIIUN, B UHTepecaxX UCIOAHEeHUS CBOeW MUCCHUU OHU UMEIOT
B CPaBHEHMU C OpraHaMu HyOAMYHO-IIOAMTUYECKOU BAACTU COBEPIIEHHO
WHBbIE CPEACTBA U METOABL AeITEABHOCTHU. Ilo cpaBHEHMIO C OpraHamMu Iyo-



AUYHO-IIOAUTHYECKON BAACTH, OPTaHbl 3al[UTHI IIpaBa II0 UX IpeoOAapalo-
men (popMe pabOTHI MOKHO Pa3pAEAUTH Ha:

- KOHTPOABHBIE OPTaHbI 3alIUTHI TpaBa ([TyOAMYHEBIN 3aIITUTHUK NIPaB U AP.),
IIpe00AAAAIOILeN ACSITEABHOCTBIO KOTOPBIX SABASETCSI HaOAIOAEHUE (HAA30p,
WHCIIEKIIUSA, KOHTPOAB U T.IL.) 3@ TeM, He IIPOU3O0IIAO AU HapylIeHHe IIpaBa
IIpu OCyIleCTBACHUU Hy6AI/ITlHO-HOAI/ITI/I‘IeCK0ﬁ BAACTH HMAM H€ HACTaAd AU
yIpo3a OIpPEeACAeHHOMY IpaBy. Aad oOeclledeHUs HCIIOAHEHUSA 3TON Aes-
TEABHOCTH OPIaHBI 3alIUTHI IIPaBa UMEIOT OCOOBIE IIPABOMOYMS, KOTOPHIE,
OAHAKO, OOBIYHO HENIOCPEACTBEHHO He MOTYT YCTPaHUThL HapyllleHUe IIPaBa;

- OpPraHbl, BBIHOCMIIIE pEelIeHrs O 3adlllUuTe IIpaBa (KOHCTHTYL[PIOHHBIﬁ CYA,
OGI.U;I/Ie CyAbI 1 T.H.), KOMIIETEeHTHBI HEIIOCPEACTBEHHO YCTPAHUTH HapPyIIe-
HHe IIpaB.

OcobeHHas MUCCUS OPraHOB 3AIUTHL IIpaBa U COOTBETCTBYIOIINE IIPABOMO-
qusd, B KOHEYHOM cCUeTe, 3HAYUTEAbHO ACTEePMUHUPYIOT UX IIO3UIIUIO B I'O-
cypapcTBe u oOmlecTBe. Ilo cpaBHEHHMIO ¢ opraHaMu NyOAWYHO-IIOAUTHAYEC-
KOM BAAQCTH, KaK CaMble 3HAUUTEAbHBIE UX OCOOEHHOCTU MOJKHO yKa3aThb:

- He3aBHUCHUMOCTH;,

- OecIIpuCTPaCTHOCTh.

II. Koncturymuonusiti CyA.

CypeOHBIU KOHTPOAB 3& KOHCTUTYIIMOHHOCTBIO B CAOBAKWM MOXKHO 0003-
HAYUTh MOAEABIO COCPEAOTOUYEHHOTO U CIIEITMaAU3UPOBAHHOTO KOHTPOAL,
KOTOPBIA OCYIIECTBASIET CypA, OOOCOOAEHHBIM OT CHUCTEMBI CYAOB OOIeN
ropucpuknuu. KorctutynuoHHEINM Cyp IO OTPAaHWYEHHOCTH CBOMX IIPABO-
MOUMM - KOMIIETeHIINM (Bcero 10) MpUYMCAEH K TaK Ha3bIBA€MBIM CUABHBIM
KOHCTUTYIUOHHEIM cyAaM. [To pedmHMIIMM KOoMIleTeHIIUU KOHCTUTYIIMOH-
geIl Cyp ChoBankol PecniyOAMKM U3 psipa €BPOIENCKHUX KOHCTUTYIMOH-
HBIX CYAOB CTOUT OAMIKe Bcero K KoHcturynuonnomy Cyay @epepaTuBHOMU
PecniyOamku N'epmMaHuu. OTO OTHOCUTCHA KaK K aOCTPAKTHOMY KOHTPOAIO 3a
KOHCTUTYIUOHHOCTBIO, TaK W K KOHKPETHOMY KOHTPOAKD OTHOCUTEABHO
CIIOPOB O KOMIIETEHIIUM, KOHCTUTYIIUOHHBIX ’KAro0 U pPeIIeHUM, Kacaro-
MIUXCST TTOAUTUYECKUX TTapTUH.

C Touku 3peHuia HpaBOMO‘II/Iﬁ KOHCTI/ITYL];I/IOHHOFO CYAa, B 3allliTe KOHC-
TUTYOUOHHOCTHU AeﬂCTBHH CyAd MOJXHO PA3AEAUTH Ha CACAVYIOINe:

(I) abcTrpakTHas (popMa KOHTPOAS 3@ KOHCTUTYLJMOHHOCTBIO (CTaTbsa 125
Koucrurynun);

(II) xorKpeTHaa (popMa KOHTPOAS 3@ KOHCTUTYIJMOHHOCTBHIO (cTaThbsd 127 u
cT. 127a KoHcTuTynumn);

(ITIT) KonctutynuoHHbIN Cya AQET TOAKOBaHKEe KOHCTUTYyIIMM AMOO KOHCTH-
TYIIMOHHBIX 3aKOHOB (cTaThs 128 KoHcTuTyIMuU);

(IV) mpaBoMoOume, CBSI3@HHOE C OCYIUIECTBAEHUEM AEeMOKpPATU4YeCKUX (popM
npaBAeHus (ctatha 129 Koncruryiun);
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(V) cyprOIIpOM3BOACTBEHHAS AEATEABHOCTE IIPU PEIIEeHWN CIIOPOB O KOMIIe-
TeHIUM (cTaThsa 126 KoHcTuTynumn).

OAHOBpeMeHHO CAOBallKasi KOHCTUTYIIMOHHAA W 3adKOHHAA PEryAMpPOBKaA
IIpepOCTaBAsICT KOHCTI/ITYI];I/IOHHOMY CYAY 1 HEKOTOphbIe IIpAaBOMOYUA -
KOMIIEeTEeHIINHY, KOTOPbI€ B HACTOAIIleM CMBEICAE€ CAOBA He ABAAIOTCA KOHCTU-
TYOUOHHBIM CYAOIIPOM3BOACTBOM, KaK HAIIpUMep:

- Koucrturynuonuei Cyp IpUHUMAET pelleHre 110 JKaao0e Ha pelleHne 00
YTBEPKAEHUU HAU HEYTBED’KACHHHM MaHAATa Aellyrara HanmoHaABHOIO
Coseta ChoBankon PecniyObanky;

- Konucrurynmonneii Cya IpUHMMAaET pellleHre 1o oO0BUHeHHI0 HarmoHann-
HBIM CoBeToM ChoBankol Pecrryoamku [pesuaenTta CaoBaikoli PecryOAnKY;

- KOHCTI/ITYI_[I/IOHHBIfI CYA AdeT COrAaCve Ha YIOAOBHOe IIpeCAaepOBaHUE
CyAbU UAU FeHepaAbHoro IIPOKYypOpa AW Ha UX apecT,;

- Koncrurynmonnsiii Cyp, OCyILIECTBASIET AUCIIUIIAMHAPHOE IIPOU3BOACTBO
B oTHolueHuu [lpeapcepaTtensd m 3amectuterent IlpeacepaTenss BepxoBHOro
Cyaa ChaoBankol PecnnyOAamky u ['eHepaabHOTO IIPOKYPOPE;

- Konctutynuonnusili Cya OPUHHUMAET PelIeHNe 0 AeAaM 3alllUTHI OOllle-
CTBEHHOT'O MHTepeca MPU UCIOAHEHUU OOITEeCTBEHHBIMU AESITEAIMU AONK-
HOCTHBIX 00$13aHHOCTEM U T.II.

III. OTHOCUTEABHO OCHOBHBIX IIpaB M CBOOOA KOHCTUTYLIUS paclpejpeAnAd
3aIIUTy KOHCTUTYIIMOHHOCTU Me>XKAY OOIUMU CyAaMu U KOHCTUTYIIMOH-
HBEIM CypoM. CucreMa 3TOM 3alIUTHI OCHOBAHA Ha IIPUHOUIIE CyOCHAUAp-
HOCTH, OIpepeAdolell o0beM InpaBomounii KorcturynuonHoro Cyaa mHo
3alIUTe OCHOBHBIX IIPAB M CBOOOA IIO OTHOUIEHUIO K IIPABOMOUYMAM CYAOB
oOmiel ropucpuknuu (cT. 142 a63. KoHctutymuu). OOIIuUe CyAbl IHep-
BOHAYAALHO OTBETCTBEHHEI He TOABKO 3a MCTOAKOBaHUE U ITpUMeHeHHte 3a-
KOHaQ, HO M 3@ COOAIOAEHME OCHOBHBIX HpaB M CBOOOA (cT.144, ab3.1 u 2 u
cT. 152, ab3. 4 KorncTutynumn).

Koucrurynyonssii Cyp B IPDUHIOUIIE HE UMEET IPABO IIPOBEPATE U OOCYK-
AATh Te IIPaBOBBIE MHEHUS CyAOB OOIel IOPUCAWUKIIUN, KOTOPhIE IPUBEAU
IMMOCAEAHUX TPU MCTOAKOBAHUM M MPUMEHEHUN 3aKOHOB K BBIHECEHUIO pe-
IIeHUs 10 CYIIeCcTBY Aerd. KoHcTuTynuoHHBEINM Cya He MOXXeT IPOBEPSATh
U TO, OBIA AWM YCTQHOBAEH HaApAeKAlIMM CIOCOOOM (paKTUYeCKHUM COCTaB
IpU pa3ObHUpaTEeAbCTBE B CYAAX OOIEeN IOPUCAUKIIAM, U B KOHEUHOM CYeTe,
Kakue (PaKTHYeCKHWe U IOPUAVUYECKHUE 3aKAIOUEHUS CAEAdA Cyp OOIen
IOPUCAUKIIMY M3 AQHHOTO (DAKTHU4YECKOIo cocTtaBa. Poar KOHCTUTYIIMOHHO-
ro Cypa orpaHMYMBAaeTCd KOHTPOAEM 3@ COOTBETCTBHEM TaKOTO HCTOAKO-
BaHug KOHCTUTYIIMM UAM MEKAYHApPOAHBIM AOTOBOpPAM O IIpaBaX dYeAoBeKa
U ocHOBHEIX cBoGopax (I. US 13/00).

CoraacHO yCTaHOBUBIIENCS CYAOIIPOU3BOACTBEHHOU ITpaKTUKe KoHCTHUTY-
nuonHoro Cyaa (IV. US 77/02), ka>XXAbIM nMeeT NIpaBO Ha TO, 4YTOOBI ero
AEAO OBIAO PACCMOTPEHO COTAACHO PEAEBAHTHOM IOPUAUYECKOUW HOpMeEe



3aKOHOAATEABCTBA CAOBAKOM PecnyOAVMKN HAM TAKHUX MEXXAYHAPOAHBIX
AOTOBOPOB, KOTOPHIE OBIAU PATU(MUIIUPOBAHBI 1 OOHAPOAOBAHEL B IOPSA-
Ke, YCTAHOBAEHHOM 3aKOHOM. B TO >Xe BpeMs Ka’KABIL HMeeT IIpaBO Ha
TO, 4YTOOBI IIPM pPACCMOTPEHUU €ro AeAa IPUMeHeHHas IOpUAUYecKas
HOpMa ObIAA HMCTOAKOBaHa B cooTBeTcTBMU C KoHcTurynuen. M3 3To-
ro CAeApyeT, 4YTO CypeOHasd 3amura OyAeT peaAbHO IPeAOCTaBA€HA B
TOM CAydYae, eCAU IPU OOHApPy’KeHUU (PAKTHYECKOrO COCTaBa AeAd IIpuMe-
HAIOT AEUCTBYIOUIYIO U 3(MPEKTUBHYIO IOPUANYECKYIO HOPMY, HCTOAKO-
BaHHYIO B COOTBeTCTBUU C KoHcTHUTynHeun.

BaskHBIM M3MeHeHMEeM KOHIENITUN KOHCTUTYIIMOHHOM >KaA00bl, YPEryAnpo-
BaHHOU cT. 127 Koncturynuu CaoBankoil PecmyOauky, ¢ 2001 ropa 6v1n0
U paclipeHre KpyTra akToB, HapyIllaloliuX IIpaBa U OCHOBHEIE CBOOOARL, Ha
KOTOpPBIE MOJKHO MOAATh KOHCTUTYIIMOHHYIO Karo0y. Kpome 3aKOHHOTO pe-
LIeHUs, SABUBIIETOCI €E€AWHCTBEHHBIM aKTOM, OOOCHOBBIBAIOUIMM II0AQYY
KOHCTUTYIIMOHHOM >kKaA00bI A0 2001 r., celfyac KOHCTUTYIIMOHHOMN >Kar000U
BO3MOJKHO OITPOTECTOBATH U MEPOIIPUATUE, U NHOE BMENIaTeALCTBO UAU He-
AericTBue opraHa. OTHOCUTEABHO pellleHUN IIpaBoMoursi KOHCTUTYITMOHHO-
ro CyA@ SICHEL - Pe3yABTATOM SIBASIETCSI BO3MOKHOCTE OTMEHBI TaKOT'O pellle-
HUS, OAHAKO B CAy4Yae HEAENUCTBHUS OPTraHOB 3((EeKTUBHOCTHL peIlleHUs
Koucrurynuonnoro Cyaa 6oaee npobaemaruyHa. XoTa KOHCTUTYIIUS sICHO
TOBOPUT O TOM, 4YTO KOHCTUTYITMOHHEIN CyA MOXXeT AATh yKa3aHHWe, YTOOBI
OpTraH, HapyIIaoIIui IIpaBa MANU CBOOOABI, HauaA pa3dupaTh AEAO, OAHAKO
0e3 yCTaHOBAEHUS CPOKa TaKOe yKa3aHue MO’KeT OBITb Hed((PeKTUBHBIM.
OnpepenreHne Cpoka NpOOAEMATHYHO B CAy4YasdgX, KOTAQ OOIIMU CYA BEAET
ce0s MaCCUBHO, UTO ABASIETCS IIPEAMETOM OOABIIMHCTBA KOHCTUTYIIMOHHBIX
x&ano6. B permernu N.IV. US 10/02 Koucrurynuonneit Cya yKasaa: ,Korc-
TUTYIUOHHBIN CyA HE YAOBAETBOPHA Ty 4aCTh IPEAAOKEHNS, B KOTOPOU HC-
Tel AoOuBaAcs, 4ToObl KoHcTuTynmoHHBIN Cyp OIPEAEAUA CPOK, AO KOTO-
POrO PaliOHHBIM CYA AOAKEH BBIHECTU pellleHHe IO CYILIeCTBY AeAd B AeAe
paHHOrOo HUctna. Koncrurynuonsusii Cyp UCXOAUA U3 TOTO, UTO TpeOOBaHUE
HUCTIIa 00 YCTAHOBAEHUM CPOKQE, A0 KOTOPOTO PAMOHHBIN CYA AOAJKEH BHIHEC-
TH pellleHue, He HaXOAUT NOAAEP’KKY B KoHcturtyrnmu. Koncrurynusa u 3a-
kKoH o KoHctutyninonHoM Cyae pator KoHctuTynmonHoMy CyAy BO3MOXK-
HOCTB, YTOOBI B CAy4Yae HapyIIeHUd IIpaB MAU CBOOOA MACCUBHOCTBIO OIpe-
AeneHHoOro opraHa, KoHcturynuoHHBINM Cyp AaA yKasaHWe, YTOOBI OpraH,
HapYIIAOIIUNA IpaBa U CBOOOABI, paCCMOTPEA AGHHOE AeAO (0e3 BOAOKWUT).
Kpowme storo, Korcturynuonnei Cya NPUAEPKABAETCSA MHEHUSA, YTO yCTa-
HOBAEHHE CPOKAa AAT pa30OUpaTEeAbCTBa, KOTOPOMY OBl CAEAOBAAO BEIHECE-
HHe pelleHHs II0 CYIeCTBY A€Ad, MOTAO OBl MOCTABUTH IIOA YTPO3Y AOCTH-
>KeHHe IIeAr CyAeOHOro pa3bupaTeAbcTBa”.

CAGAYIOH_[I/IM BA>KHBIM M3MeHeHVeM B IIPUMEeHEHUU KOHCTUTYIIMOHHBIX JKa-
200 nmocae 2001 r. aBagercs To, uTo KoHcTuTynmoHHEIT Cya MOKET CBOUM
pelieHneM, YAOBAETBOPAIOIIUM >KaAro0y, MPU3HATh 3a TeM, YbU IIpaBa ObI-
AW HapylleHB], IIPaBO Ha copa3MepHoOe (PUHAHCOBOe Bo3MelleHue. [IpaBo
Ha copaszMepHoe (PUHAHCOBOe BO3MellleHHe He SIBASIeTCS aBTOMATUYeCKUM
TpeOOoBaHMEM, HO UCTEI] €ro AOAKEH OIIPeAEAEHHO IIPUMEHUTh U O0OOCHO-
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BaTh. B pemennu N. 1. US 143/02 KoncrurynuonHsrit Cya KOHCTaTHPOBAA:
+~HecMoTpss Ha TO, 4TO >karoOwuIila noTpedoBara copadMepHoe (puHAHCO-
BOEe BO3MeIlleHHe, OAHAKO OIPEAEACHHO He YKa3aAd II0 KAaKUM IPHUYMHAM
oHa atoro TpebOyer. CaepoBaTeAabHO, KoHcTuTynuoHHBIM Cya KOMIIEHCA-
nuo U He npusHan'. CopasMepHoe (hrMHAHCOBOe BO3MellleHHe SBASIETCH
TOABKO CEKYHAAPHBEIM IIPABOM IIO OTHOIIEHMIO K PelIeHUI0 O HapylleHUHU
IIpaBa, IO3TOMY OHO He AOAYKHO OBITh 00sI13aTeABbHO IIPM3HAHO, ecAu KoHc-
TUTYUMOHHBIN CyA CUHMTaeT caMO pellleHue O HapylIleHuU IIpaBa AOCTaTOu-
HBIM UCIIPAaBACHUEM HapYyLIEeHUS KOHCTUTYLIMOHHOCTU. KOHCTUTYIIMOHHBIN
Cya mpumenuA 5T0 B pemennu N III. US 58/02, Korpa cKasaa, 4To ,Bajk-
HOM 4aCThIO CAaTHUC(AKIINK UCTIA IBASIETCS CaMO AeKAAPUPOBAaHUE Hapyllle-
HHU4 ero IIpaBa, KaK M yKa3aHue, AQHHOe PAalOHHOMY CYAY, YTOOBI OH pac-
CMaTpUBaA Aer0 0e3 BOAOKHUTHI'. OTHOCHUTEABHO BOIIpoca, Koraa KoHcTu-
TynuoHHBIM Cyp AOAKEH IIPU3HABAaThH cOpasMepHoe (DMHAHCOBOE BO3Me-
IleHWe, OH CKa3aa CAepylolllee B pelreHuu N. [ US 15/02: +[Ipr3nanme
COOTBETCTBYIOIIIeN (PUHAHCOBOM caTUC(HAaKIUM B KadyeCTBe BO3MEIIeHUS
HEHUMYIIeCTBEHHOIO yIep0a, BBIPAa’)KEHHOI'O B AeHbrax, IPUHHUMAeTCd BO
BHHUMaHMe TAaBHBIM 00pa3oM B TeX CAyYasX, KOIAd HapylleHHe OCHOBHOTO
IIpaBa MAU CBOOOABI y>Ke HEBO3MOJKHO UCIPaBUTh, T.e. HEBO3MO>KHO
OTMEHHUTL pelIeHus HWAU Mephl U HEeBO3MOJXXHO U BO300HOBAEHUE IIep-
BOHAQYaABHOI'O IOAOKeHUA". KoHcTUTynnoHHBIM Cypa OOOCHOBBIBAET CBOH
pellleHusT O IIPEAOCTABACHUM COPa3MEpPHOro (DMHAHCOBOIO BO3MEIeHUS
TAQBHBIM 00Opa3oM KOMIIeHCAllued MOpaAbHOro yiepOa. Hanpumep, B pe-
menuu N. III. US 17/02 Koncrurynmonnsii Cya BUAEA ,HEMMYIIECTBEH-
HBIY yIepO UCTIAa B UyBCTBAX HEYBEPEHHOCTU, OOUABI U OOSA3HU, CAEAYIO-
ey M3 CUTYalluM, YTO CYA He BBIHEeC pellleHue B pa3yMHble CPOKH, a TaK-
JKe He pa30upan HEIPEPBIBHO AEAO JKAAOOMIMIBL, IIPEAMETOM KOTOPOTO
OBIAM BeIllM, Hy’KHBIE AN AOCTOMHOW JKU3HU €e U ee pAeTen”.

OOBEKTUBHBII B3rAs)A Ha YK€ YCTAHOBUBIIYIOCS CYAOIPOU3BOACTBEHHYIO
MIPAKTUKY TTOKA3bIBAET, UTO CYIIECTBYET IIeABIM pSAA ITOCTAHOBAEHUM, B KO-
TopbIXx KoHcTuUTynMoHHBIN Cyp IIPOBO3TAACHUA HapyllleHHe He TOABKO yKa-
3aHHBIX OCHOBHBIX PaB U CBOOOA (AMYHasA CBOOOAA, CBOOOAA CAOBQ, 3alllu-
Ta YaCTHOU >KU3HHM, 3alIpeT AMCKPUMUHAILIUY, IIPAaBO CYAeOHOM 3alllUTH, 3a-
IIUTa COOCTBEHHOCTH M Ap.), HO U WHBIX IIPaB.

M3 yKa3aHHBIX IPUMEPOB CAEAYET, UTO 3alllUTa IIPaB YeAOBEeKa B CYAOIIPO-
n3BoAcTBe KoHcTurynmonHoro Cyaa HauMHAET Pa3BUBATBLCS AO TaKUX pa3-
MepOB, KOTOphIE XapaKTEPHBI AAS KOHCTHUTYIIMOHHBIX CYAOB C A@BHUMU
TPAAUITASIMU.

IV. ITyOAMYHBIN 3alIUTHUK IIPAB

IlpaBoBas ocHOBa AA pPabOTHL [TyOAMYHOrO 3alfUTHHUKA NIPAB YCTAHOBAECHA B
cratbe 151a Koncruryium CaoBarikor PecriyOamku (3akoH N. 460/1992 Cso-
Ad 3aKOHOB) U B 3akoHe N. 564/2001 Cs. O I'lyOAMYHOM 3alIUTHUKE IIPAB.

Aoro ITyO6AMYHOTO 3alIMTHUKA IIPaB MPEACTABASIOT ABE AepsKalllyie APYT



APYyTa PYKH, KOTOPBIE OTPAXXalOT CyThb AedaTeabHocTUu Odmca IlyGamunoro
3dllTUTHUKA IIpaB, TO €CTh IIOAABATH I'PAXXKAAHAM PYKY IIOMOIIU B HpO6AeM-
HBIX CHUTyallUsX.

Konnennusa [TyOAMYHOTO 3allIUTHUKA IIPaB (AAABIIE B TEKCTe , 3allUTHUK ")
cocTaBAeHa B CaroBankol PecniyOanKe IIOAOOHO TPapMLIMOHHOMY WHCTHUTY-
Ty TaK Ha3blBaeMOI'o OMOyACMeHa B KOHCTUTYIIMOHHBIX CHUCTeMaX, TAaBHBIM
o0pa3oM, B KOHTHHEHTaABHOU EBporie.

ITyOAMYHBIN 3aIIUTHUK [IPAB ABASIETCSA HE3aBUCHMBIM OPTaHOM, 3allUINao-
M OCHOBHBIE IIPaBa M CBOOOABI (DU3UUECKUX U IOPUAUIECKUX AUIL B O0H-
eMe, YCTAHOBAEHHOM 3aKOHOM, BO BpeMs pa30dUpaTEeAbCTB B OpraHax IIyo-
AWYHOU BAACTH, CAMOYIIPaBAEHUS U B AAAbHeHNIIeM B OpraHaxX IIyOAMYHOM
BAACTU B CAydYae, €CAM MX AENCTBHUS, IIPOLleCC BBIHECEHUS pelIeHUs HAU
IIaCCUBHOCTD IIPOTUBOpPEYAT IIPAaBOBOMY IIOPSIAKY. B 3aKOHHEIX cAaydasax 3a-
IIUTHUK CMOXKET y4aCTBOBAThb B IIPMMEHEHUN OTBETCTBEHHOCTU K AMIIAM,
paboTarouM B OpraHax IyOAWYHON BAACTH, €CAU 3TU AWIA HAPYLIUAU He-
KOTOpHBIE OCHOBHBIE ITpaBa (PU3WYECKUX MAU IOPUAMIECKUX AUII.

3AeCh BO3MOJKHO KOHCTAQTHPOBaTh, YTO J3AIUTHUK KAK KOHCTUTYI[MOHHBIA
WHCTHUTYT BBIIIOAHSET U OIIPEAEAEHHBIE 33Aa4M, OTHOCAIIMECS K KOHCTUTYIIU-
OHHOMY 0Aa3UCy rOCyAApCTBa, YTO CBA3AHO C PaspeAeHHeM BAACTU U KOHTPO-
AeM 3a Hel. [TyOAMYHBIN 3aQIUTHUK IIPABa BBICTYIIAET B KOHTEKCTE KOHTPOAS
3a COOATOAEHUEM OCHOBHBIX IIPaB U CBOOOA (PU3UUECKUX U IOPUANIECKUX AUIL
B pa30MpPATEeAbCTBE, BHIHECEHUN PeIIeHUIN UAU IIaCCUBHOCTHA OPTAHOB ITyOANY-
HOW BAAQCTH U yIIPaBA€HUS W MHUIMAPOBAHUS PA30OUPATEABCTBA B KOMIIETEHT-
HBIX OpraHax 3allUTBl IIPAaBa, BBIHOCAINMX PEIIeHUs, CACAOBATEABHO, OH 3Ty
3aAa4y BBIIOAHSET M 110 OTHOLIeHHIO K KoHcturynuonHomy Cyay.

V. IlyOAMYHBIN 3aIIUTHUK IIPAB, C OAHOM CTOPOHBI, UMEET IIPAaBO BHECTH
npeproskeHre B KoHcTuTynimoHHbBIN CyA IO A€AaM O COOTBETCTBHUU IIPABO-
BBIX IIPEANMCAHMM, COTAACHO craThe 125 ab3. 1 KoHcTuUTynmu, ecAn ux
DaAbHelllee IpUMeHeHNe MOKeT CTaBUTh II0A YTPO3y OCHOBHEIE IIpaBa ue-
AOBEKA U CBOOOABI, CAEAYIOIINEe U3 MEeKAYHAapPOAHOTO AOTOBOP@, KOTOPBIM
ChoBanikas PecrryOamKa paTUUIIUPOBAAA U KOTOPHIM OBIA OOHAPOAOBAH
3aKOHHBIM crtocoboM (cT. 130 a63. 1f) KorcTturynum), u ¢ Apyrol CTOPOHE,
OH MOJXKeT y4aCTBOBATh B CyAeOHOM pa30MpaTeAbCTBE KAK BTOPOCTEIEH-
HBIM YYaCTHUK pa30MpaTeAbCTBA: OH CMOJXKET 33AaBAaTh BOIIPOCHI BCEM AM-
1IaM, yYacCTBYIOIIUM B AAGHHOM pPa30MpaTeAbCTBe, B CBSA3U C HapPYIIEHUEM
WAV BO3MOJKHOU yTpO30U IIpaB YeAOBEKA MAU OCHOBHBIX CBOOOA.

B 3akatoueHne, MOKHO KOHCTATUPOBAaTh, UTO CAOBAIlKas IpaBOBasl perAa-
MEHTAIIWA 3alIWThl IIPAB YeAOBE€Ka M OCHOBHBIX CBO60,A, (1)I/I3I/I‘IeCKI/IX n
IOpUAUYECKUX AUIl B IOPUCAMKINU YKA3AHHBIX OPIAaHOB ABASIETCA AOCTA-
TOYHOM C TOYKM 3pEeHUsI BCeX
ME>XXAYHAPOAHBIX HOPM, IIpuMe-
HEHHBIX B AeMOKpPaTUUeCKUX Ipa-
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BOBBIX I'OCyAQPCTBaxX EBPOIENCKOro COKO3a.

SUMMARY

The contribution aims at the importance and role of the Constitutional
Court, the general courts and the Public Defender of Rights of SR
(Ombudsman) at ensuring the protection of human rights and fundamen-
tal freedoms of natural and legal persons, guaranteed by the Convention
on protection of human rights and fundamental freedoms and by the
Constitution of the Slovak Republic on the territory of the Slovak Republic.

PROBLEMES RESULTANT DE LA MANQUE DE
COOPERATION ENTRE LE JUGE ET
L'""OMBUDSMAN" EN GRECE

NICOLAS ROZOS

Conseiller d état de Grece

La Constitution hellénique prévoit 1'Etat de Droit et la juridiction administra-
tive, a coté du juge judiciaire. A la téte de la premiére est le Conseil d'Etat et a
la téte du second la Cour de Cassation. Pourtant, elle ne prévoit pas une Cour
Constitutionnelle. Le contrdle de la conformité a la Constitution de tout acte
juridique, 1égislatif ou administratif, est 'ceuvre de toute juridiction. Il va pour-
tant de soi que la jurisprudence des deux juridictions suprémes est suivie par les
instances juridictionnelles inférieures a ces derniéres. Ainsi, la juge adminis-
tratif connait, a coté des recours contre les actes administratifs émanant de
I'Administration, les recours contre les actes administratifs émanant des
autorités administratives indépendantes.

koksk

Une des quatre autorités administratives indépendantes que cette méme
Constitution prévoit est le "Médiateur de la République Hellénique". Sa mis-
sion consiste a protéger les droits des citoyens, a combattre la mauvaise admin-
istration et a faire respecter la 1égalité en offrant sa médiation sur demande du
citoyen ou d'office. Sa médiation est une enquéte portée sur tout acte adminis-



tratif ou omission individuels ou acte matériel de I'Administration qui viole un
droit ou lése un intérét. Ces cas peuvent comprendre le refus de
I'Administration de se conformer & un acte de I'autorité juridictionnelle, c'est-
a-dire a un arrét. En pratique, dans cette enquéte, le Médiateur suit trés souvent
la jurisprudence.

Si le résultat d'enquéte du Médiateur est favorable au citoyen, il est porté a la
connaissance du Ministre compétent et des autorités qui lui sont subordonnées
avec les propositions du Médiateur quant a la solution du probléme. Pourtant,
dans le cas ou I'Administration n'obtempére pas, le seul arme du Médiateur est,
s'il estime que I'Administration ne motive pas son refus a se conformer a ses
propositions, la publication du rejet de ses propositions.

A ce point, deux choses a signaler.

a) La demande d'enquéte devant le Médiateur ne suspend point les délais pour
agir devant la justice. Mais si le citoyen porte ensuite son affaire ou 1'a déja
portée devant une juridiction ou une autorité juridictionnelle, le Médiateur n'est
pas compétent pour se saisir de 'affaire pendant la litispendance.

b) La notion de I'Administration est pour le Médiateur, selon la loi qui le régit,
beaucoup plus restreinte pas rapport a celle dont le juge administratif s'occupe.
Et cela outre le fait, déja signalé, que le Médiateur n'est pas compétent pour les
actes administratifs réglementaires. Ainsi, ne relévent pas de la compétence de
celui-ci, entre autres, les établissements religieux, les autres autorités adminis-
tratives quant a leur fonctionnement essentiel, les affaires relatives au statut des
fonctionnaires et le noyau dur des compétences de Ministéres des Affaires
Etrangéres et de la Défense Nationale.

Ainsi, comme le Médiateur n'émet pas d'actes administratifs il ne peut étre con-
trolé pas le juge administratif. Il n'y a donc pas de coopération entre les deux.
D'autre part, il n'y a pas de coopération dans les cas ou le citoyen a opté, entre
la protection juridictionnelle et celle offerte par le Médiateur, pour la premicre.

Pourtant, il y a des fois ou le citoyen a pu obtenir un résultat favorable du
Médiateur tout en étant pas forclos quant a l'action devant la Justice. Dans ce
cas, ce résultat constitue une piéce essentielle du dossier de 1'affaire pour le juge
administratif quand 1'Administration n'a pas suivi les propositions du
Médiateur. Et cela car, bien au-dela de 1'argumentation juridique du Médiateur,
qui est en principe de haut niveau et, on I'a dit, suit la plupart des fois la
jurisprudence, celui-ci a aussi bien décrit l'esprit et la pratique de
I'Administration. Il facilite ainsi beaucoup le juge administratif a détecter ses
vrais motifs, qui la conduisent a une interprétation ou application erronée du
régime juridique de l'affaire.

Le juge est aussi indirectement aidé par la publication, a une édition spéciale du
Journal Officiel, du rapport annuel du Médiateur. Dans ce rapport, le Médiateur
fait état de son ceuvre, présente les affaires les plus importantes dont il a été saisi
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et propose des mesures a prendre pour I'amélioration du service public. Ainsi le
juge est aidé car il lui est présenté un tableau plus large.

koksk

Nous avons déja mentionné que reléve de la compétence du Médiateur le refus
de 1'Administration a se conformes a un arrét. Comme cette obligation de
I'Administration est une conséquence directe de 1'Etat de Droit, la Constitution
prévoit que son refus a se conformer aux arrets d'annulation du Conseil d'Etat
engage la responsabilité de tout organe fautif, ainsi qu'il est prévu par la loi. Et,
en effet, la loi prévoit qu'au sein de chaque instance juridictionnelle supréme est
créé un conseil composé par son Président et deux de ses membres. Ce conseil
est saisi sur requéte de l'intéressé qui prétend que I'Administration tarde, omet
ou refuse, en tout ou en partie, de se conformer a un arrét. Si le Conseil trouve
la requéte fondée, il appelle I'Administration compétente a exprimer son point
de vue. Apres cela il examine l'affaire et peut, pendant son enquéte, montrer a
I'"Administration comment elle peut se conformer. Si le Conseil arrive a la con-
clusion que ce refus n'est pas motivé, il appelle I'Administration a se conformer
dans un délai qui ne peut excéder un trimestre. Si I'Administration continue a
ne pas se conformer, alors le Conseil procéde a une injonction qui consiste a
I'obligation de 1'Administration a payer a l'intéressé une somme. Si
I'Administration continue a ne pas se conformer, une autre injonction lui est
imposée. En outre, ce Conseil rédige a la fin de chaque année un rapport sur les
affaires dont il a été saisi. Ce rapport est soumis au Premier Ministre, au
Président de 1'Assemblée, au Garde de Sceaux et au Ministre de I'Intérieur.

Dans ce cas, il est plus facile pour l'intéressé de s'adresser d'abord au Médiateur
et, si ses efforts ne réussissent pas, au Conseil. Ce dernier, peut bien étre aidé
par les propositions du Médiateur. Bien stir, le cas inverse peut théoriquement
se présenter (s'adresses d'abord au Conseil).

oKk

En conclusion, nous pouvons dire que la coopération entre le Médiateur et les
instances juridictionnelles suprémes, le Conseil d'Etat notamment, est au niveau
institutionnel inexistante, tout en étant indirecte certaines fois. Le probléme
majeur est qu'il n'y a pas un rapport de synthése entre les deux rapports annuels
(du Médiateur et du Conseil) sur le mauvais fonctionnement de
I'Administration. Ce rapport aurait pu étre 1'ccuvre du Garde des Sceaux, ce qui
ne se fait pas.

PE3IOME



I'peueckasg KoHCTHUTYyIUSA 3aKpelAsdeT IPUHIUI IIPABOBOTO TI'OCYAAPCTBQ,
IPeAYCMATPUBAET aAMUHUCTPATUBHYIO IOPUCAMKIIUIO, & TaKXe CyAeOHYIO
BAACTh. Bo raaBe mepBoi ctout ['ocypapcTBeHHEBIN COBET, BO TAaBe BTOPOU
- Kaccanmonnsiii Cypa. OpHako KoHcTuTyusa He npepycMaTpuBaeT KoHc-
turtynuoHHOro Cypa. KoHTpoab 3a cooTBercTBHeM KOHCTUTYIIME AFOOOTO
IOPUANYECKOTO (3aKOHOAATEABHOTO UAM aAMUHUCTPATUBHOIO) aKTa - (DYHK-
1S AT0O0U IOPUCAUKITHMN.

OAHOM M3 YeThIpeX He3aBUCUMBIX aAMUHUCTPATUBHBIX BAACTEN, IIPEAYC-
MOTpPeHHBIX KoHcTUTynueln, ABAsgeTcd 3alllUTHUK IIpaB 4YeAoBeKa ['peuec-
kou PecnyOauku. Ero mMmccuss COCTOMT B TOM, YTOOBI 3allIUINATHL IIpaBa
rpa’kpaH, OOPOTHCA C MAOXUM VIIPABAECHUEM M 3aCTaBAITH COOAIOAATH 3a-
KOHHOCTH ITyTEM IIOCPEAHUYECTBA II0 IPOChOe Ipa’kKAAHUHA UAW OpPraHu3a-
.

Ecam pe3yAbTaT paccaepOBaHUS 3alllUTHUKA yCTpauBaeT I'Pa’KAAHUHAE, TO
00 3TOM COOOIIaeTcss COOTBETCTBYIOIEeMY MUHUCTPY U BAQCTIM C IIPEAAO-
SKeHUSAMHU 3alllUTHUKA OTHOCUTEABHO pellleHusa NpoOaeMbl. OAHAKO B CAY-
Yyae HeIOAUYMHEeHUs BAacTel, eAMHCTBEHHOeE, UTO MOJKeT CAeAdThb 3allluT-
HUK, €CAU OH CUMTAET, YTO BAACTU He MOTHUBUPYIOT CBOM OTKa3, 3TO MIyO-
AMKAITUS OTKAOHEHUS OT IIPEeANOKeHUH.

B sTOM CcBa3M HeO6XO,A,I/IMO OTMETHUTHb ABA ACIIEeKTa:

A) 3ampoc Ha paccAaepOBaHME 3alUTHUKOM He IIPUOCTaHaBAUBAET CPOKU
IIOAQYU XOAATANCTB B CyAeOHBIe MHCTaHIUU. OAHAKO €CAM AEAO IPakAa-
HUHA Y’K€ HaXOAUTCS B BEA€HUM CYA€OHBIX MHCTAHIIUY, TO 3aAlJUTHUK HE
KOMIIETEHTEH PacCMaTPUBATL AEAO BO BPEMS ero HaXOXXAEHUS B MPOU3-
BOACTBE HECKOABKHUX CYAOB.

Bb) TlousATHE «BAACTB» AAG 3AIIUTHUKA, COTAACHO 3aKOHY, HAMHOI'O OoAee
OTpaHUYEeHHOE B CPaBHEHUU C aAMUHUCTPATUBHBIM Ccypbelr. M 3To moMuMo
TOTr'O, YTO 3AlIUTHUK HEe KOMIIETEHTEH OTHOCUTEABHO aAMUHUCTPATUBHBIX
HOPMATUBHBLIX aKTOB. TakuM oOpa3oM, B KOMIIETEHIIMIO 3allUTHUKa He
BXOAAT PEAUTHO3HBIE YUPEXKAEHUS, APYTUEe aAMUHUCTPATUBHBIE BAACTH, a
TakKKe MUHUCTEPCTBa MHOCTPAHHBIX A€A U HAIlMOHAALHOM OOOPOHHI.

Takum obpaszom, 3alllUTHUK He MPUHUMaeT aAMUHUCTPATUBHBLIE aKThl, He
TIOAUUHSETCS aAMUHUCTPATUBHOMY cyAbe. CAepOBaTeAbHO, MeXXAYy HUMU
HeT coTpyaHudecTBa. C APYTro¥l CTOPOHBI, HET COTPYAHUYECTBA B CAYYasX,
KOTAQ TPakKAQHUH CAEAAA BBIOOP MEKAY CYA€OHOM 3allfUTOU W IIPEAAOIKEH-
HOU 3alUTHUKOM 3allIUTON B IOAB3Y IEPBOIL.

B 3akAroueHme, MOKHO CKa3aTh,
J/ 9TO COTPYAHUYECTBO MEKAY 3a-
IIUTHUKOM M BBICHINMU CYA€OHBI-
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MM MHCTAHIUSAMHY, @ UMeHHO ['ocypapcTBeHHBIM COBETOM Ha MHCTUTYILHO-
HAaABHOM YPOBHE U B HEKOTOPBIX CAyYasdX KOCBeHHOe. ['AaBHag mpobaema
COCTOMUT B TOM, UTO HeT OOBEAMHEHHOTO OTYeTa Ha OCHOBE CHHTe3a e’Xe-
TOAHBIX OTYETOB 3aluTHHKA 1 CoBeTa O IIAOXOM (PYHKIIMOHUPOBAHUU AA-
MUHUCTpAIMU. Tako¥ AOKYMEHT MOT OBl TPEACTABASATE MUHUCTD IOCTUIIUH,
yero, oAHaKko, HeT.

ME>XAYHAPOAHBII OITBIT
B3AVMOAEMCTBUA KOHCTUTYLIMOHHBIX
CYAOB U 3AIIUTHUKOB TTPAB UEAOBEKA

(OMBYACMEHOB) B OBECITEYEHUU U
3AILIUTE [TPAB UEAOBEKA

IITE®AH ATAKU

cyovsa-accucmenm Koncmumyuyuonnoeo Cyda Pecnybauku Moadosa

W3BecTHO, YTO NpPHU OCYIIeCTBA€HUM KOHCTUTYIIMOHHOTO IIPABOCYAUSI BO3-
HUKaeT MHOJKEeCTBO BOIIPOCOB, CBS3aHHBIX C peaAusaliueidl KOHCTUTYIIUOH-
HBIX TIOAOKEHUM O TapaHTUPOBAHUM BepXOBeHCTBAa KoHcTuUTynmy, ob OT-
BETCTBEHHOCTH T'OCYAAPCTBa Mepep I'PA’KAGHUHOM. B Iepuop, oCyIecTBAe-
HHMs MacIITaOHBIX TPeoOpa30BaHUU U YyIAyOAeHUS pedopM ellle He paspa-
OOTaHBI B AOCTAaTOYHOM OOBbeMe MepHI 110 CO3AaHUI0 3(pPeKTUBHOIO MeXa-
HU3Ma KOHCTHUTYLMOHHOI'O IIPABOBOTO PEryAMPOBAaHUS, OITUMU3AIUNU
KOHCTUTYIIMOHHOTO Pa3BUTHS HAllleM CTPaHBHI.

CeropHa HezaBucuMocTb KoHcTuUTynmonHoro Cyaa TpeOyeT HOCTOSHHOU
3a00THl ¥ TaPaHTHM, TOCKOABKY yI'PO3a AABAEHUS CYIIEeCTBYeT, U B OCOOEH-
HOCTU B CTpPaHaX MOAOABIX AeMOKpaTHul, KakoBOM saBAseTcsi PecrnyOanka



MOAAOBa, TAe IIOAMTHUYEeCKasd 3AUTA B IIOAHOM Mepe He BOCIIpUHHMAEeT UAeUu
KOHCTPITYL[HOHHOfI IOPpUCAUMKINU Y KOHIIECIIIXUK IIPpAB YEeAOBEKa.

OnpepeAreHHBIM HAKOIAEHHBIM ONBIT OCYIECTBAEHUS KOHCTUTYIIMOHHOTO
IPaBOCYAMI, C YU4eTOM ONbITa KOHCTUTYIIMOHHBIX CYAOB APYTHX CTpaH,
OIBITA KOHCTUTYIIMOHHBIX CYAOB CTPAH NOCTCOBETCKOI'O IIPOCTPAHCTBA Ad-
€T HaM OCHOBaHHUe CYUTAaTh, YTO Ha3peArd HEeOOXOAMMOCTb KOHCTUTYIJUOH-
HO-IIPABOBOT'O COBEPIIEHCTBOBAHUS AeATeABHOCTH KoHcTtuTyrmonHoro Cy-
pa Pecriybanku Moaposa.

Y4YuTHIBadg, 94TO YEAOBEK, ero IIpaBa U CBOOOABI B KOHCTUTYLMSAX CTPaH HO-
BOU A€MOKPAaTUU IPOBO3TAAIIEHEl B KQUeCTBe BBHICIINUX IIeHHOCTEN, BOIIPOC
O 3aluTe IIpaB YeAOBeKa SIBASIETCS PEeryAsITOPOM CTAaOUABHOCTH OOIIecT-
BEHHBIX OTHOIIEHUM, & KAIOYEBBIM U HAuUOOAee OCTPBIM CTA@HOBUTCS BOII-
pOC O IOPUAMYECKUX TAapaHTHUIX, CPEACTBAX 3alIUTHI MHAUBHAA OT IIPOTH-
BOIIPABHBIX AEUCTBUN I'OCYAAPCTBEHHBIX OPTAaHOB U AOAJKHOCTHBIX AMIIL.

B mocaepHUE AeCATHUAETHI MHOTHE CTPAHBI CTAaAM YYaCTHUKAMHU Ba>KHBIX
AOTOBOPOB IIO IIpaBaM YeAOBeKa, BAEKYIIUX 3a CcOOOM INpaBOBEle 00s3a-
TEABCTBA [0 OCYIIECTBAEHUIO HOPM B 3TON oOaacTu. I[IpuHMMas BO BHU-
MaHWe, 94TO B COOTBeTCTBUU ¢ YcTaBoM OOH rocypapcTBo 0053aHO ITOOII-
PATH YBa’KeHHe U COOAIOAeHUE MPaB M CBOOOA YEeAOBEKQ, 3alllUTa ero mpaB
npuoOpeTaeT IPUOPUTETHOE 3HaUeHNE U 00ecHIeuynBaeTCs C ITOMOIIbLIO CO-
OTBETCTBYIOIIIETO 3aKOHOAATEABCTBA, HE3aBUCUMOM CyAeOHOM BAACTH, a
TaK>Ke MyTeM CO3AaHUI AEMOKPATUYECKUX ITPABO3AIIUTHBIX OPTaHOB.

Korcrurynuonnemt Cyp Pecnniybanku MoApAOBa B BEIHECEHHBIX PEIIEHUSIX
CcChIAdeTCs Ha BceoOlyro AeKaapanuio NpaB Y4eAOBeKa, IaKThl U ADyTUe AO-
TOBOPBI, OAHOU U3 CTOPOH KOTOPEIX saBAdeTcs Pecriybarka MoapOBa, Ha pe-
meHus1 EBpomnenckoro cyaa, oljeHuBaeMble HaMU KaK MCTOYHHUKU IIPABa.

OAHAKO HaAWuYMS 3aKOHA O 3alllUTe COOTBETCTBYIOUIUX IIPAB AAAEKO He
BCETAQ AOCTAaTOYHO, €CAM OH He 00ecIieunBaeTCsd HaAWUMeM BCeX MIPaBOBBIX
UHCTUTYTOB, HEOOXOAUMBIX AAS TAPAHTUPOBAHUA 3(P(EKTUBHON pPearmnsa-
num 3TuX npas. OdueBUAeH TOT (PaKT, YTO 3alllUTa IPaB YeAoBeKa TpebyeT
CO3AA@HUS CIIeIMAABHBEIX HWHCTUTYTOB AAS PeaAu3alluy 3THUX IIpaB, OAHUM U3
HUX SBASIETCSH MHCTUTYT OMOYACMEHQ, ACUCTBYIOIIVM B HACTOLIIee BpeMs
BO MHOTHX CTpaHax Mupa.

B cooTBeTcTBUM C 3aKOHOAATEABCTBOM PecnmyOAnmkm MoOapOBa napaaMeH-
TCKHE aABOKATHl UMEIOT IIpaBO Ha oOpaimjeHue B KOHCTUTYHUOHHBIU Cya
C 3ampocoM 00 OCYIIeCTBAEHUU KOHCTUTYIIMOHHOTO KOHTPOAS 3aKOHOB,
nocraHosaeHuM IlapaamenTa, yka3oB IlpesupenTta Pecniybanku MoAAOBa,
IIOCTAHOBACHUW M pacnopsiKeHuM [IpaBUTEABCTBA, UX COOTBETCTBUA 00-
HIEIPUHATHEIM IIPUHIINMIAM W MeXAYHApPOAHBIM ITPABOBBEIM aKTaM IO Ipa-
BaM YeAOBeKa.

IAeFITe]U:HOCTI: OM6YACMeHa HalTpaBA€HA Ha obecIrieueHue FapaHTI/Iﬂ cobAto-
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AEHUS KOHCTUTYIIMOHHBIX IIpaB U CBOOOA YEAOBEKA IEeHTPAABHBIMU U MECT-
HBEIMH OpraHaMu ITyOAMYHOM BAACTH, YUPEKAEHUIMH, OPraHM3alusaMU U
MPEATTPUSTUSAMN He3aBUCHUMO OT BHAA COOCTBEHHOCTH, OOIIeCTBEeHHBIMHU
OOBbEeAUHEHUSIMH, a TakK’Ke AOAKHOCTHBIMM AWUIIaMU BCeX YPOBHEM.

OM6YACM€HI:>I CHOCO6CTBYI-OT He TOABKO BOCCTAHOBAEHHUIO HAPYIIEeHHBIX
IIpaB I'paXpAdH, HO U COBEPIINEHCTBOBAHNIO HAITMOHAABHOT'O 3dKOHOAAQTEABb-
CcTBa B oOAaCTU 3alIUTHI IIPAB YEAOBEKaQd, IIPAaBOBOMY IIPOCBEIIEeHNIO HacCe-
ACEHUA.

Xouy 06paTUTL BHUMaHUE YIaCTHUKOB Me>RAYHapOAHOU KOH(EpeHIIuU Ha
TOT aKT, uTo ¢ MapTa 1998 ropa, T. e. ¢ MOMeHTa 00Opa30BaHUA UHCTUTY-
Ta IIaPAAMEHTCKUX aABOKATOB, B KoHCTUTYIIMOHHEBIN Cyp IIOCTYIIUAO 52 00-
pallleHus: IO BOIPOCaM HApPYIIeHUS KOHCTUTYIIMOHHBIX IIPaB M CBOOOA
IrpakpaH OpraHaMu TOCYAAPCTBEHHOM BAACTH.

3HAUUTEABHOE COKpallleHre yucaa oopaieHnit B Cya CO CTOPOHBEI OMOYAC-
MEHOB 3a IOCAeAHUEe 5 AeT OOBSICHIeTCS, BUAUMO, TeM, UTO CETrOAHSI OOAb-
ITMHCTBO 3aKOHOB, IIOCTAHOBAeHMS I[IpaBUTeAbCTBa, yKasbl [lpe3upeHTa
[IPUHUMAIOTCSI B COOTBETCTBUM ¢ KOHCTUTYIIMEN 1 Me>KAYHaPOAHBIMU KOH-
BeHIMAMHU. MOJKHO BBICKA3aTh U APYTO€ IIPEANOAOKEHHe, YTO COKpalle-
HHMe YHhCcAa OOpallleHUl SIBAgeTCS BhIpakeHHeM HEeAOBOABCTBA CO CTOPOHBI
CyOBEKTOB 3TOTO MHCTUTYTa BbIHECEHHBIMU KoHcTUTyrnoHHsIM CyAOM pe-
HIEHUSIMY, BEPOSTHO, €CTh U Apyrue HpudmHbL. U Bce >XKe, 3TO He O3Haya-
eT, uTo B PecnnyOanke MoapOBa He HapyIIaOTCAd IPaBa 4YeAOBEKA.

Koncrurynuonnemt Cyp PecnyOanku Moap0OBa pacCMaTpUBAETCS KaK Ae-
IIO3UTAPUNA OOBEKTHUBHOIO IIpaBa M aOCTPAKTHOIO KOHTPOAS, KaK OpraH,
OIIPEAEASIONIUM KOHCTUTYIIMOHHOCTb 3aKOHOAQTEABCTBA, KaK CTPOTMHU ap-
OUTP KOHCTUTYLIJUOHHBIX CIIOPOB.

IlonraraeMm, uTO B OAMIKAUIIIEM OyAyIIeM, IO IPUMEPY APYTUX CTPaH C pas-
BUTOU AeMOKparuey, rpakpaHaM MoApOBBEI OyAeT IIPEAOCTAaBAEHO IIPABO
Ha HEeIIOCpeACTBeHHOe oOpaiieHue B KoHcTUTyIMOHHEIN Cyp B CAy4Yae Ha-
pylleHus ux pyHAaAMeHTaAbHBIX IIpaB. Cyabum KoHctutymmuonHoro Cyaa
OyAYT 3aHUMATbCS IIPSIMBIMH OOpAlleHUSMU TPa’KA@H U CyOBEeKTHUBHBIM
npaBoM. Pacmiupenue komneteHuu Cyaa IIO3BOAUT IpakpaHaM y Hac AO-
Ma OBITh BOCCTAHOBAEHHBIMU B IIPaBaxX B CAy4Yae WX HaApyIIeHU.

Ha Texkymuii MOMEHT B IIPOU3BOACTBe EBpOIIENCKOro Cypa IIO IIpaBaM de-
AoBeKa Haxoputcd cshille 200 pen, IOCTYIUBIIUX OT CyOBEKTOB MOAAOBHL.
C 1997 ropa no Hacroslllee BpeMs EBponelcKuil cyp BbIHeC 07 pellleHUH,
KOHCTaTUPOBaB HapyIlleHue IIpaB YeAOBeKa opraHaMu BAACTU PecriyOAMKHT
MoapoBa.

IlpuBepeHHBIE TU(MPEL CBUAETEABCTBYIOT O TOM, YTO I'pa’kpaHe MOAAOBEHI B
CBOUX OOpaleHndX B OCHOBHOM CETYIOT IIO IIOBOAY KadeCTBa IIPABOCYAUSI
B Halllell cTpaHe, MOBBICMAACH TPeOOBAaTEABHOCTH B IIAaHE OTCTaUuBaHUS



CBOUX IIPpAB U CBO6OA, B TOM YHCAE Hepe3 MeXAYHAPOAHOe IIPAaBOCyAue, K
KOTOPOMY C Ka’>XABIM AHEM BO3pacCTaeT AOBepHe I'pa’>kKAdH.

Baact MOAAOBEL, AeMOKpPaTUYeCKME MHCTUTYTHl CTPAHBI, MEKAYHAPOAHBIE
OpraHu3anuu O0OeCIIOKOEeHBI HapyllleHHeM IIpaB peOeHKa B Moapose. Ilo-
MHMO MHO>XeCTBa WHCTUTYTOB, IIPM3BAHHBIX OOeclleYWBaTh OXPaHy IIpaB
METEN, B CTPAHE YUPEKAQETCI UHCTUTYT aABOKaTa pebeHKa n1pu LleHTpe no
IIpaBaM 4eAOBEKa, KOTOPHIM OyAeT OCYIIEeCTBASITH CBOIO AESITEABHOCTH Ha-
pPsAy C IIapA@MeHTCKUMHU aABOKaTaMMU.

B nHactosiiee BpeMa MoapOBa KakK HUKOTAQ HY’KAQETCS B HE3aBUCHUMOM U
53(pPeKTUBHOM KOHCTUTYIJMOHHOM IIpaBOCyAUM. TOABKO Takol Cypa MOXKeT
CAY’KUTb TapaHTHel obOeclieueHns OOIeIIPU3HAHHBIM MUPOBBIM COOOIECT-
BOM IIPMHIWIIOB yBa>XeHUS IIPAaB U CBOOOA I'PA’KAAH, TOCIIOACTBA IIPaBa,
Koncturynunu. Ba’)kHyI0 POAB B 3TOM AOAJKEH CHITPATh MHCTUTYT OMOYAC-
MeHa, KOTOPBIN, KaK CAeAyeT IoAaraTh, B OAMIKailllee BpeMs IPOSBUT cCe-
0s B IIOAHOU Mepe.

B 3akatoueHune xouy IIOAYEPKHYTBH, YTO AO TeX IIOp, IIOKa IPUAHECTPOBC-
KUM KOH(MAUKT He OyAeT paspelleH, IoKa MoajpoBa OyAeT pa3peAceHa Ha
AB€ 4acTH, ITOKa 3aKOHHBIE KOHCTUTYIIMOHHBIE OPTAHEI CTPAaHBI, B TOM YUC-
Ae u KoHctutynmoHHEIM Cya, He oDOecliedaT OCyILeCTBAEHHE CBOUX 3aKOH-
HBIX IIOAHOMOUUM Ha BCeHM ee TePPUTOPHU, He MOJKeT OBITh U peuu O TOM,
uTo B PecnnyOarike MoOAAOBaA Ha BCeUM ee TEPPUTOPHUU COOAIOAQIOTCA IIpaBa
1 CBOOOABI Tpa>kAaH.

ViaeanoB mpaBOBOro rocypapcTsa B PecnniyOarike MoapoOBa MOSKHO AOCTHYB
TOABKO B YCAOBHUSIX IIEAOCTHOTO TOCYAQPCTBa, @ OHO, KaK M3BECTHO, 3WXK-
AeTCsl Ha TpeX HeOTheMAEMBIX IIPUHIMIIaX - TEPPUTOPUS, HapoOp, CyBepe-
HUTET.

SUMMARY

It is obvious that the protection of human rights demands that special insti-
tutions should be established to protect those rights, and one of those insti-
tutions is the Ombudsman (parliamentary advocates) currently acting in a
many countries of the world.

According to the legislation of the Republic of Moldova parliamentary
advocates are vested with the right to bring an issue before the
Constitutional Court to control

over constitutionality of laws, § .
decisions of the Parliament,
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orders of the President, decisions and orders of the Government of the
Republic of Moldova, over their correspondence to the conventional prin-
ciples and international legal acts on human rights.

The activities of the Ombudsmen aim at providing guarantees for the con-
stitutional human rights and freedoms to be respected by central and local
bodies of public authority, institutions, organizations and enterprises inde-
pendent of the type of property, and also by officials of all levels.

Ombudsmen help not only to restore the infringed rights of citizens, but
also to improve national legislation in the sphere of human rights protec-
tion and public legal enlightenment.

POAb KOHCTUTYLIMOHHOTO CYAA
B 3AIIUTE TIPAB I'PASKAAH

BPOUMIIIO MYKBUAIIIOEB

cyova Koncmumyuyuonnoeo Cyda Pecnybauxu Taodxcukucman

YBaxkaeMbiti [TpeacepaTenn!
YBa)xaeMble KOAAETH!
YBa>kaeMble AAMBI M TOCIOAA!

BriepBble B UCTOPHUU HOBOM I'OCYAAPCTBEHHOCTH TapAKUKOB KOHCTUTYIIUS B
rA@B€ BOCBMOY, NOCBAIIEHHOU CyAeOHOM BAACTH, yupeprura KoHcrurynu-
oHHBIU Cyp B KauecTBe CypeOHOTO OpraHa.

HeobxopmMO HanoMHUTE, 9TO A0 npuHaTud Konctutynum 1994 ropa u yu-
pexaeHnsa KoHctutynuonHoro Cyaa BOIPOCAMU KOHCTUTYIIMOHHOTO HaA-
30pa B CTpaHe 3aHUMaACs KOMUTET KOHCTUTYIIMOHHOTO HaA30pa, KOTOPHIYT
ObIA yupeXAEH B 1990 ropy.

Kouctutynus Pecniy6auku TapKHMKHCTaH IOCBAIIaeT CyAeOHOM BAACTH OT-
AEABHYIO TA@BY - BOCBMYIO, KOTOpasi o3araaBaeHa "Cyp". B Hell M3A0KeHEI
OCHOBHBIE IIPUHIINIILI OPTaHU3AINN U ASSITEABHOCTH CyA€OHOM CUCTEMEL, a



TaK>XKe Ba)KHEWIINe ITOAOKEeHMs cTaTryca cypeld. HemocpepacrBerHOo KoHc-
TUTyIIuoHHOMY CyAy MOCB4IIeHa CTaThs 89, OIpeAeAsIolias COCTaB, YCAO-
BUS HU30paHua cyped U noaHoMmouus KoHcturynuoHHOro Cyaa, OCHOBHOM
33paueil KOTOporo fABadeTcd 3amura KoHctutynuu PecnyOamku Tap xu-
KHCTaH, o0eclieueHNe BEepPXOBEHCTBA U HENOCPEACTBEHHOTO AEUCTBUS
HOpM KoHcTUTyIIMU, 3aliuTa OpaB U CBOOOA YeAOBeKa U I'Pa’KAQHUHA.

Hosas KoHcTUTYyIHS B CBOMX HOPMaX, BOIIAOIIAS IIPOrPECCUBHEIE OOIIIEeCT-
BEHHO-IIOAUTUYECKHE UAEU NIPAaBOBOT'O A€MOKPATHYECKOI'O0 U CBETCKOTO IO-
CYA@PCTBa, proOIiiaeT HapoAbl TapAKMKUCTaHa K MCTOPUUECKHUM AOCTUKe-
HUSM [IMBUAW3AIUAN.

IlpaBa 1 CBOOOABI AMYHOCTHU - 3TO OOIllee AOCTU)KEHHE YeAOBEeYeCKOU IIU-
BuAm3anuu. OCHOBHBEIE KOHCTUTYLIMOHHBIE IIPUHIWIE], C KOTOPBIMH MBI
TIOAXOAVM K ONPEAEAEHUIO TaKMUX TAOOAABHBIX SIBAEHUMU, KaK AeMOKpPaTHs,
pasBUTHe M IIpaBa YeAOBEKa, - 3TO COOTBETCTBUE HAIlMOHAABHO-TOCYAAp-
CTBEHHEBIM MHTepecaM, CBoeoOpa3ulo Halllero HapOoAad, €ro TPaAUIUSAM, TAY-
OOKOe yBa’KeHHe ero CyBepeHuTeTa. AeMOKpaTHd U IIpaBa YeAOBeKa 3akK-
PENASIOTCS B HallleM OOIlecTBe He TOABKO 3aKOHaMH, HO U CaMOCO3HaHU-
eM HapoaAa, ero HpPaBCTBEHHBIM OIBLITOM AOOPOTHI, MMOAHOIIEHHOE BOCITPUSI-
THe IIPaB YeAOBeKa U yBa’KeHUe AUYHOCTH oboralllaeT HaIly HallMOHAAb-
HYIO KYABTYPY U MOAOAYIO T'OCYAAPCTBEHHOCT.

B KoHCTUTYyIIUM IIPOBO3TAAQIIEHO, YTO OCHOBOM I'OCYAQPCTBEHHOCTU B Tap-
SKUKUCTAHE SBASIIOTCS: TIAIOPAAU3M, MHOTOIIaPTUHMHOCTh, CBOOOAA CAOBA U
BBIpaKeHMd MHEHUM, CcBOOOAA BEPOMCIIOBEAAHUSA M T. A. UTOOBI oOecIie-
YUTH YKa3aHHBEIe CBOOOABI U IIpaBa 4eAOBeKa M UCKAIOUUTHL CaMy BO3MOJK-
HOCTb BO3HUKHOBEHUS MOHOIIOAUM B AAHHOM aclieKTe, B KoHCTUTyIUH
IIpaBaM YeAOBeKa IOCBSIIEH pa3jAeA BTOPOM, PYHAAMEHTOM KOTOPOTO CTa-
Aa BceoOriast pekaaparius mpaB dyeaoBeKa, nmpuHaTas OOH B 1948 r., a Tak-
>Ke Me>KAYHapOAHBIN MAKT O I'Pa*XAQHCKHUX U IIOAUTHMYECKUX IIpaBax U psij
UHBIX MEKAYHapPOAHBIX AOKYMEHTOB.

Tak, Me>XAyHAapOAHO-IIPABOBLIE AKTHI, IIpU3HAHHBIE PecIlyOAUKOM, IBASAIOT-
CS1 COCTAaBHOM YaCThIO IIPABOBOM cucTeMbl TapkuknucrtaHa (4. 3 ct. 10).

KoncTuTynus AI000TO TroCypaapcTBa ONPeAeAsieT OCHOBHBIE IIPUHITUIIEL Op-
raHW3aliM TOCYAAPCTBEHHOM BAACTH, T.€. pacCIpeAeAeHre ITOAHOMOUYUHU
Me>KAY PA3AUYHBIMH I'OCYAAPCTBEHHBIMHM OpraHaMu. B OCHOBHOM 3aKoHe
Hallle! CTpaHbl YKa3bIBaeTCs, 4TO "CHUCTeMa T'OCyAApCTBEeHHOU BAacTu Pec-
nyoAuKU TapKUKUCTAH OCHOBBIBAETCS Ha IIPUHIUIIE PA3AE€A€HUS BAACTEU
Ha 3aKOHOAATEABHYIO, HCIIOAHUTEABHYIO U cypeOHyI0" (cT. 9 KoHCcTHUTyIIMHM
Pecniyoamku TapKUKUCTaH).

36L[];I/ITOﬁ IIpaB " CBO6OA I'pa>XpaH B IIPABOBOM T'OCYAAPCTBE 3dHUMMAIOTCSA
MHOTI'ne MHCTUTYTHL.

OpAHOM M3 Ba’KHBIX IOPUAMYECKUX TapaHTHU obecliedeHUs MpaB U CBOOOA,
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YyeAOBeKa U IpakpaHWHA B PecnmyOamke TapXKMKHCTAH SBASETCI CO3AQH-
HBIU B COOTBeTCTBUM ¢ HOBOM KoHcTurynuen Koncrurynmonusil Cya - ca-
MOCTOSTEABHBIN OpTaH rOCYAAPCTBa, IPU3BAHHEBIN 00eCIIeuuTh B OOIIEeCTBe
DYHKIVOHUPOBaHNUE peXMMa KOHCTUTYIIMOHHON 3aKOHHOCTHU.

I'haBHOe HaszHaueHme KoucTuTynuoHHoro Cypa COCTOUT B TOM, 4YTOOBI,
obecrieunBasg pe’kMM KOHCTUTYIIMOHHOW 3aKOHHOCTU B OOIIecTBe, 3alju-
IIaTh U OXPaHATh IIPaBa, CBOOOARLI UeAOBEKA U TPA’KAQHUHA, 3aKpENAeHHbIe
B KoHcTuTrynuu.

Cnenudnueckaa poab KoncturynmonHoro Cyaa Pecniyoamku TapsKuKuc-
T@H COCTOUT B TOM, YTO B KOHCTUTYIIMOHHOM CYAOIIPOM3BOACTBE TapKUKUC-
TaHa 3alUIIAIOTCS IIpaBa rpakAaH OT HEKOHCTUTYIIMOHHBLIX HOPM 3aKOHa.

HeckoabKO cAOB 0 cyOBeKTax oOpalneHusa B KoHcturynnoHHBIN Cyp Pec-
nyOAMKM Tap)KUKHCTAH C IIPEACTABACHUSAMU U OOpallleHUSIMU.

Koucturynusas PecnyOankyu TapXUKHUCTAH He YCTAHABAMBAET CYOBEKTHI
Koucrurynuonroro Cyaa, HO 3TO yCTAHOBAEHO CcTaThell 37 KOHCTUTYIIMOH-
Horo 3akoHa "O KoucturynmonHoMm Cyae PecniyOauky TapXMKUCTaH': yC-
TAHOBAEH IIMUPOKUU KpPyr CyOBEKTOB, HUMEIOIIUX IIPaBO OOpalleHus B
Koucturynuonnsi Cyp PecnnyOauku TapxukucraH. Takxke KoHcTuTynu-
oHHBIN 3aKOH Pecrryoankm Tapkukucras "O Kouncrurynmonunom Cyae Pec-
nyOArKH TapXKUKUCTaH" TPEeAOCTaBUA TpaykpaHaM PecryObanku TapKUKUC-
TaH IIpaBo oOpalleHus B KoHcTuTynuoHHBINM Cya IO BOIPOCY HApPYIIEHUS
WX KOHCTUTYLIMOHHBIX IIpaB U CBOOOA IIPUMEHEHHBIM B KOHKPETHOM AeAe
3aKOHOM IIOCA€ PACCMOTPEHMS BOIIPOCA COOTBETCTBYIOIIUMM OpraHaMu. A
TakXe cypaM PecniyOauky Tap>XKMKHCTAH 1O BOIPOCY O KOHCTUTYIIMOHHOC-
TH PYKOBOAAINUX pasbsicHeHul [Iremyma Bepxosroro Cypa u Brlcurero
3KOHOMHMUYeCKOro cypa PecnyOamku TapXKUKHUCTaH O KOHCTUTYLMOHHOCTU
3aKOHQ, MPUMEHEHHOTO B KOHKPETHOM AeAe B AIOOOM CyAeOHOUW WHCTaH-
nmu. Temepb MBI XOTUM PaCHIMPUTEL KPYT CYOBEKTOB U IMPEAAOKUMAU WAU
BHECAU NIPEAMOJKEHHEe O TOM, YTOOBI 3TO IIPABO IPEAOCTABUAU KaKAOMY CY-
Abe B PecniyOamke TapKUKHUCTaH BHECEHUEM AOINOAHEeHUS B KOHCTUTYIIM-
OHHBIY 3aKOH 0 KoucTurynuonaHoMm Cyae.

3a Bech nepuop AeateabHOCTH KoHcTuTynmoHnHoro Cyapa Pecniyoamku Taa-
KMKHMCTAH AUIla 0e3 rpakpaHCTBA HMAM I'Da’KAQHE APYTHX CTpaH He oOpa-
manuck B Cya IO BOIPOCY CyOBEKTOB, a TakKe OUYeHb MaCCUBHO MCIIOAb-
3YIOT 3T IIpaBa cyAbl PecriyOAuky TapKUKKUCTAH U AOAKHOCTHBIE Auna. C
MoMeHTa cyulecTBoBanus KoHcturynmonHoro Cyaa HHU OAUMH U3 CYAOB He
obpamanca B KorHctuTynuoHHEI Cya IO BHIIIEU3A0KEHHOMY BOIIPOCY.

Pamrpmre Korcrurynuonnnsi Cyp PecniyOnuku TapKUKHCTaH UMEA IIPABO
M0 COOCTBEHHOM MHUITMATUBE (KOTAQ 3TOT CUHUTAA HEOOXOAMMBIM) paccMaT-
pUBaThL BOIIPOCH], OTHECEHHBIE K €T0 KOMIIETEHIINM, HO 3aKOHOAATEAbHBIN
OpraH Ha OCHOBAHWM BHECEHWS U3MEHEHUU B HAlll 3aKOH AMIIKUA KoHCTH-



TynuoHHBIM Cyp TAakoro Ipasa.

HeobxopuMmo oTtMmeTuTth, 4To 90% pen B KoucrurynmonrHoMm Cyae Pecmy6-
AUKH TapKMKUCTAH PAacCMAaTPUBAAUCE IIO OOpallleHUSAM rpakpaH Pecmy0-
AUKH.

B cooTBeTrcTBUM cO cTaThedl 36 KOHCTHUTYIIMOHHOTO 3aKOHa PecnmyOAWKU
Tapxkukuctan "O KoucrurynmoHnHoM Cyape PecnyOankm TapKuUKHCTaH'
Koucrurynuonssii Cyp PeciiyOauku TapKUKUCTaH ONIPEAEAdET U pellaeT
TOABKO BOTIIPOCHI ITpaBa.

Koucrurynuonubei Cya PecnyOanku TapKMKHCTaH, NPU3HABAsA PEAMET,
3aTPOHYTHIM B HPEACTABACHWU WAM XOAAQTAMCTBE, HE COOTBETCTBYIOIIUM
Konucturynun PecniyOamkm TapKUKHCTaH, OAHOBPEMEHHO OTMEHSET APY-
rue HOpMaTHBHBIE aKThl, OCHOBaHHLIe Ha HOPMATUBHOM aKTe, IIPU3HaHHOM
HEKOHCTUTYIIUOHHBIM, AUOO BOCIIPOU3BOASAIINE €TI0 MAU COAepyKalllue Ta-
KHe JKe IIOAOKeHUd, KaKue OBIAU IIpepAMeTOM oOpalleHusa. KOHCTUTYIIMOH-
"Bl CyA IpU 3TOM He CBA3aH C AOBOAAMHM U COOOPaKeHMIMHU, U3A0KEeH-
HBIMM B IIPEACTABAEHUM HWAM XOAATaMCTBe.

CypeOHas 3ammTa IpaB U CBOOOA YEeAOBeKa SBASIETCS OCHOBHOM IOPUAU-
yeckor rapaHTueln. CoraacHo cratke 19 Kouctutynuu PecniyOamku Taa-
SKMKHNCTAH Ka’kKAOMY TapaHTUpPyeTca cypeOHasa 3amura, KoHctutynusa Pec-
nyOoauKr TapXMKHCTAaH BO3AAraeT CypAeOHYIO 3allUTYy Ha CHCTEMY CYAOB
o0lIlell IOPUCAUKINY U CIIeIUaAN3UpPOBAHHLBIE CYAQ.

B ciepe peATEABHOCTH IIO OCYIIECTBACHHUIO IIPABOCYAUS, 110 3a1uTe KoHc-
TUTYLIUMY, NIpaB U CcBOOOA uderoBeKa KoHcTuTynuonHbN Cyp PecniyOauku
TapKUKUCTaH He MOJKET 3aMeHUTh CyA OOLIelr IOPUCAUKIIUU.

OCHOBHEIM IIpepMeTOM paccMoTpeHnss KoHcTuTynmoHHOro Cypa SBASIIOTCS
KOHCTUTYLUOHHBIE BOIPOCHL. OH pellaeT BOIPOCHEL O cOOTBeTcTBUH KOHC-
TUTYLIMA 3aKOHOB U WHBIX IIPABOBBIX aKTOB, KOTOPBIE PETyAUPYIOT IIpaBa
TPasKAAH, U 3TU BOIPOCHI 3@aHHUMAIOT IJeHTPAAbHOE MeCTO B AEeATEeAbHOCTHU
Koucrurynuornuoro Cyaa Pecniybauku Tap KUKHUCTaH.

[TpuBeAy HECKOABKO IPUMEPOB PACCMOTPEHUS 110 XOAATaUCTBAM AOAKHO-
CTHBIX AMI] M TPaXAaH O COOTBETCTBUU KOHCTUTYIIUM TOTO WAW WHOTO
HOPMAaTUBHOTO aKTa.

3a Bpemsa cBoenl peArerbHOCTH KoHcTuTynumonHBIT Cyp Pecniybamku Taa-
JKUKHACTAH PAacCMOTPEeA PSA BOINPOCOB, KOTOPHIE CHITPAAM Ba’KHYIO DOAb B
YKPEeIAeHUU KOHCTUTYIIMOHHOM 3aKOHHOCTHU IO 3allluTe IIpaB M CBOOOA de-
NOBEKa.

[MToctanoBrenueM KorcturynmoHuHoro Cyapa oT 26 mapta 1996 ropa ObIA
NIPU3HAH HEKOHCTUTYIIMOHHBIM U YTPATUA CUAY YKa3 Ilpe3upnyma Bepxos-
Horo CoBeta PecniyOamku TapskukucTtad ot 15 HOsiOpst 1993 ropa Nel34 "O
TPUOCTaHOBAEHUM AeUCTBUS cTaTel 6, 28, 48, 49, 53, 53, 85, 90, 92, 87, 221!
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u 221% YrOAOBHO-TIPOIIECCYAABLHOTO KoOAeKca PecmyOamkm TapKuMKuUCTaH',
KOTOpBIE 3alperiard oO6’KarOBaHME B CYAe apecTa WAM ITPOAAEHUS CPOKa
COAepIKaHUS II0A CTPpaked U cypAeOHOM IIpOBepKU 0OOOCHOBAHHOCTU apecTa.

INoctranoBaenueMm KouctutyimumonHoro Cyaa Pecmybanku TapkukucTad oT 16
okTs0ps 2001 ropa "O6 ompepereHun cooTBeTcTBUS KoHcTutynum Peciry©-
amku TapsxkukucTaH yactu 1 crateu 303 u wactu 1 crateu 337 I'paskpaHCKO-
TO IIPOIIECCYaABHOTO KOpeKca PecrmyOanky TapKMKHCTaH', COTAAQCHO KOTO-
PBIM CTOPOHEL U APYTHE AUWIIA-YYACTHUKM MIPOIlecca AMIIAAUCH IIpaBa OO’Ka-
AOBaHUS U OIPOTECTOBAHWS pellleHUM U olpepereHur BepxosrHoro Cyaa
Pecrybamku TapXMKUCTaH, BEIHECEHHBIX IIPU PACCMOTPEHUU AEA II0 IIEPBOU
WHCTAQHIINY, OCIIapUBAEMBIE IIOAOJKEHUS CTaTel IIPU3HAHBI HEKOHCTUTYIIMOH-
HBIMU U YTPATHUAU CUAY. AGHHOe IIOCTaHOBAEHME IIPEAOCTAaBUAO CTOPOHAM M
APYTMIM yY4aCTHUKaM IIpoliecca IIpaBO OO’KaAOBaHUS U IIPUHECEeHUs KacCallu-
OHHOTIO IIPOTEeCTa Ha pelleHusd U onpepereHusa BepxosHoro Cypa PecyOau-
K1 Tap)KUKHUCTAH IIPU PACCMOTPEHUU AeA IIO IIePBOM MHCTAHIINUM.

IMTocranosaenuem Koucrurynuornnoro Cyaa Pecriybanku TapKUKHCTaH OT
12 uronsa 2001 ropa "OO6 ompepereHum cooTBeTcTBUsA KoHcTturymum Pec-
nyOAuKK TaApKUKUCTAH 4YacTU HOATOM CTaTbd 329 M 4acCTU BTOPOU CTATbHU
339 YroaoBHO-IIpoIiecCcyarbHOTO KopeKca Peciybanky TapKUKUCTaH', COT-
AACHO KOTOPBIM CTOPOHBI U APYTHE AMIIA-YYaCTHUKU IIpOIecca AUIIAAUCh
IIpaBa OO’KAAOBAHUS M ONPOTECTOBAHUS IIPUTOBOPOB U OIIpepeAreHuU Bep-
xoBHOro Cypa PecniyOauku TapKUKUCTaH, BEIHECEHHBIX IIPU paccMoOTpe-
HUU A€A TI0 IIepBOM MHCTAHIWM, OCllapuBaeMble IIOAOKEHHUS CTaTel Takyke
IIPU3HAHBl HEKOHCTUTYLIMOHHBIMU U YTPATUAU CHUAY. A@HHOE IIOCTAHOBAE-
HHe NPEeAOCTAaBUAO CTOPOHAM U APYI'MM ydaCTHHKAaM IIpoliecca IpaBo 00-
JKaAOBaHMA U IIPUHECeHUsI KacCAllMOHHOTO IPOTeCcTa Ha IIPUTOBOPHL U OII-
peaenrenus BepxosHoro Cypa PecniyOamky TapXMKUCTAH IIPU pacCMOTpe-
HUU AeA IO IIepPBOYU MHCTAHLMU.

IMToctanosaenuem Koucrurynuornnoro Cyaa Pecrybanku TapKUKHCTaH OT
20 auBapst 2005 ropa "OO6 ompepeAeHUH COOTBETCTBUSA CcTaThu 181 Xo3zsi-
CTBEHHOTO IIPOIIeCCYaAbHOIro KopeKca PecnyOamku TapKUKUCTAH CTATBAM
17, 19 u yactu 2 cratbu 88 Koucturynuu Pecnybauku TapXuKuCTaH"
crathg 181 X034MCTBEHHOI'O IIPOIlECCYaAbHOrO Kopekca PecnyOamku Tap-
JKUKHUCTAH B Y9aCTHU HEIPEAOCTABAEHHMsS CTOPOHAM M APYTHM Y4YaCTHUKAM
Iporecca NnpaBa IIPUHECeHUs KAaAOObl Ha BCTYNMBIINE B 3aKOHHYIO CHUAY
pellIeHNsT U IIOCTAHOBACHUSI S3KOHOMHYECKUX CYAOB ObIAA NIPHM3HAHA HE CO-
orBeTcTByOmen KoucTtuTynuu. Tenmepb CTOPOHBEI U APYyIrHMe Y4aCTHUKU
IIPOIlecca IIOAYYHMAU IPABO IIPUHECEHUS Kar00 Ha NOCTAHOBAEHUS SKOHO-
MHUYECKHUX CYAOB.

B meadx 3amuyThl KOHCTUTYIMOHHBIX UM WHBEIX IIPaB U CBOOOA TIpakpaH
Koucrurynuonnsii Cya PecniyOamvku TapKUKUCTAH MCIIOAB3YeT U APYTHe
IIPABOBLIE CPEACTBA, IIPpeAOCTaBAeHHBIE eMy KoHcTuTynueln PecniyOauky u



KouctutynmonasiM 3akoHOM "O Koucturynmonnom Cyae PecnyOamkn
TapRuUKUCTAH".

Bonpocam 3amuTel KOHCTUTYIIMOHHBIX U WHBIX IIpaB U CBOOOA Tpa>kpaH,
COCTOSIHUIO KOHCTUTYIIMOHHOM 3aKOHHOCTHU YAEAdeTCs OOABIIOe BHUMaHUE
B e)KerOAHBIX IIOCAAHUAX, HanpaBAsieMbIX [IpesupenTy PecnyOamku Taa-
SKUKUCTaH U [lapAaMeHTy CTpaHBHI.

B meiHemtHeM ropy IlpesuapenTt Pecniybamku TapxukucraH csouM Ilocha-
HreM B Mapxanucu OAM IOPYYUA PACHIUPUTE HOAHOMOYMS KOHCTUTYIIMOH-
Horo Cypa PecnnyOauku TapXMKMCTaH. DTO O3HAYaeT, 4To [IpaBUTEABCTBO
PecnnyOaukmu Tapxukuctal, B ToM umchAe [Ipe3upeHT, yaenseT OOABIIOe
BHuUMaHMe KoHcTurtynuoHHoMy Cyay Pecniyoaumku Tapkukucran. KoHctu-
TyIUuOHHBIN Cyp, B CBOIO OUEPEAb, IOATOTOBUA IIPOEKT 3aKOHA O BHECEHUU
U3MeHeHUN U AOIIOAHEHMM 10 PACIIMPEHMIO IPYIIEl CYOBEKTOB, UMEIOITUX
npaso obpaierus B KoHcTUTyIMOHHBIN Cya, @ TaK)Ke IOPUANYECKUX AUII,
MEeCTHBIX COBETOB, CyAeM II0 BOIIpOCaM, KOTOpEle OTHeceHbl B KoHCTHUTY-
nun K noaHomoumaM KorcturynmorHHOro Cyaa.

B 3akaroueHHe CBOEro BEICTYIIAEHUS ellle pa3 OAaropapro OpraHu3aTOpPOB
3TOW KOH(EPEHIIUN U CYNTAIO0, YTO €€ IIPOBEAEHME BeChMa aKTyaAbHO U IIO-
Ae3HO, U HECOMHEHHO, OKa’keT CYIIIeCTBEHHYIO IIOMOIIL B Halllell paboTe.

SUMMARY

It was the first time throughout the Tajics' new statehood that the
Constitution, adopted in 1994, founded the Constitutional Court as a judi-
cial body. Article 89 of the Constitution is directly dedicated to the
Constitutional Court ruling the conditions of judges' election, the compo-
sition and powers of the Constitutional Court.

The main purpose of the Constitutional Court is to protect and secure
human and civil rights and freedoms providing the regim of constitutional
legality in society.

In the Republic of Tajikistan a wide range of subjects is vested with the
right to bring the matter before the Constitutional court.

Constitutional issues are the basis for consideration by the Constitutional
Court. The latter considers issues concerning the constitutionality of laws
and other legal acts, which reqgulate civil rights, and these issues are the
main part of the activity of the Constitutional Court of the Republic of
Tajikistan.
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MBAH AOMBPOBCKUVHM. KOHCTUTYLIMOHHEBIV CYA YKPAWHBI

B3AVMOAENCTBUE KOHCTUTYLIMOHHOT'O
CYAA YKPAVHBI 1 YITOAHOMOYEHHOI'O
BEPXOBHOWM PAABI YKPAWHEI 1O TTPABAM
YEAOBEKA B 3AIIWTE KOHCTUTYLIMIOHHbBIX
ITPAB 1 CBOBOA, YEAOBEKA

VMIBAH AOMBPOBCKUI

cyovs Koncmumyuyuonnoeo Cyda Ykpaurul

Aeticteyromtaa Korcturyniug YKpauHsel (mpuHATa 28 uroHg 1996 ropa) npo-
BO3TAACUAA YKPAWHY CYBEPEHHBIM M HE3aBUCUMEIM, AE€MOKPATUYECKHM,
COIJMAABHEIM, IIPABOBBEIM I'OCYAAPCTBOM.

WM3BecTHO, 94TO B MPAaBOBOM TOCYAAPCTBE IPU3HAETCI U AENCTBYET IIPHUH-
IIUII BePXOBEHCTBA IIpaBa. Ero pAelicTBUe 3aKAIOUaeTCs B TOCIIOACTBE IIpa-
Ba B OOIIeCTBEHHOMN >KM3HU, IIPUOPUTETE IIpaB U CBOOOA YeAOBeKa. ITHU
IIpaBa U CBOOOABI U UX FAapPAHTHU OIPEAEASTIOT COAEP’KAHUE U HAllPaBAEH-
HOCTB A€TeABHOCTH IOCyAapCTBa. [IpaBoBOe rocypapCTBO OTBEUYAET Iepej,
YEeAOBEKOM 3a CBOIO AeSITeABHOCTb. ETO 'haBHOM O0S3aHHOCTBIO SBAIETCS



YTBEP)KAE€HUE U oDOecliedeHUe MPaB U CBOOOA YEAOBEKA.

IlpakTuKa CBUAETEABCTBYET, YTO IIPU BHEAPEHUUM COOCTBEHHOU MOAEAU
obecrieueHUs IIpaB U CBOOOA UYEAOBeKa CTPAHBI MOAOAOM AEMOKpAaTUM (K
HUM OTHOCHUTCS U YKpawHa) OPUEeHTHPOBAAUCH KaK Ha HallMOHAABHEIE TPa-
AUITUY, TaK U Ha CTAHAAPTHI COOTBETCTBYIOIIUX IIPaB U CBOOOA TPaAULIMIOH-
HO A€MOKpPaTUYeCKHUX I'OCYyAAPCTB, B YaCTHOCTU €BPOIIENCKUX.

Onpependrolleil rapaHTHer o0ecliedyeHUs IIpaB U CBOOOA YeAOBeKa B YK-
pauHe ABASETCA 3aKpellAeHNe Ha KOHCTUTYIMOHHOM YPOBHE OOIIMX Hadan
B3aUMOOTHOIIIEHU!N YeAOBeKa U TOCYAQpPCTBa, B COOTBETCTBUU C KOTOPHIMU
TOCYAQPCTBO ITOAUMHEHO HAapoAy, KOTOPOMY KakK CyBepeHY U eAMHCTBEHHO-
MY UCTOUYHUKY BAACTHU IIPUHAAAEKUT UCKAIOUUTEABHOE IIPABO OIIPEAEASTH
U U3MEHATh KOHCTUTYIIUOHHBIN CTPOM, & CA€AOBATEABHO, (DOPMEI TOCYAAP-
CTBEHHOTO IIPABAEHUd, COAep>kKaHUe U 0O0BeM KOHCTUTYIIMOHHBIX IIpaB U
cBOOOA, CPEeACTBA IIPABOBOM 3alJWUTHI M T.A. 3alllUTa IIPaB U CBOOOA, SABAS-
eTCs Ba>XHBIM 3A€MEHTOM IOPHAWYECKOI'o MexXaHU3Ma UX oOeclleueHUs.

3aroKeHHBIE B KOHCTI/ITYLH/II/I YKpaI/IHBI OCHOBHEIE HAQYaAd 3dllIUTEI IIPAB K
CBO60,A, YEeAOBEKa COTAACYIOTCsI € COOTBETCTBYIOITMMU eBpOHeﬁCKHMH n MUPO-
BBEIMU AEMOKPATHUYECKUMU CTAHAAPTAMMU, O6H_queAOBe‘-IeCKI/IMI/I OEeHHOCTAMHM.
Takas 3alliuTa, KaK M3BECTHO, OCYIIEeCTBAsIETCA HAIIMOHAABHBIMU IIPABOBBIMU
CpeACTBaMHU, d TaKKe COOTBETCTBYIOIIUMU MEeXXAYHAPOAHBIMY MHCTUTYITUSIMU.

HamnnoHanbHEBEIE CpEACTBA IPABOBOM 3AIJUTHl BKAIOYAIOT, B YaCTHOCTH, CY-
AeOHYIO 3amuTy. B YKpauHe IOPHUCAUKIIMS CYAOB PACIPOCTPAHAETCS Ha
BCe IIPABOOTHOIIEHWUS, BO3HUKAIOIIME B TOCyAAPCTBe (YaCTh BTOpPad
cratbu 124 Kouctutynuu). ITopaBagromiee OOABIIMHCTBO CIOPHBIX BOIPO-
COB, KacaloIIMXCs 3alllUThI MpaB U CBOOOA YeAOBeKa U TpakAaHUHA, pe-
IAITCA B YKpauHe CcypaMu oOuiel ropucpukiuu. Uro kacaerca KorcTu-
TynuoHHOro Cyaa YKpauHBI, TO OH Ha OCHOBAHUU, B IIPEAEAAX CBOUX IIOA-
HOMOYUYU U CIIOCOOOM, KOTOPHBIE TpeAycMOTpeHBl KoHCcTUTyIIMeN YKpPauHbI
n 3akonoMm "O KoncturymuontnoMm Cyae YKpauwHBI", TIPU3BaH 3alllAIIaThH
npaBa ® CBOOOABI UeAOBEKa U IPa’kAQHWHA OT BO3MOJKHBIX (DOPM UX HOP-
MaTHUBHOTO HapyLIEeHUS.

K HammoHaABHBIM CpPeACTBaM HPABOBOU 3aAIUTHI OTHOCUTCS TAK)Ke IlapAa-
MEHTCKMU KOHTPOAB 3a COOAIOA€HWEM KOHCTUTYIIMOHHBIX IIPaB U CBOOOA
JyeAOBeKa M TpakpaHUHA. B YKpauwHe OH OCYIIECTBASETCS Ha MOCTOSHHOM
OCHOBe YIIOAHOMOYEHHKIM BepxoBHOU Papbl YKpawHBI IO ITpaBaM 4eAOBe-
K@, KOTOPOI'O HEPEAKO HA3BIBAIOT YKPAWHCKUM OMOYACMEHOM.

Koucrurynuen YKpawHBI 3aKpPENACHO IIOAOKEHHE, COTAACHO KOTOPOMY
KQ’KABII 9YeAOBEK IIOCAE UCIOAB30BAHUS BCEX HAIMOHAABHEBEIX CPEACTB IIpa-
BOBOM 3AalIUTHI UMeEeT IIPAaBO OOpAIIaThCsA 3a 3alllUTOM CBOUX IIPAB U CBO-
00A K COOTBETCTBYIOLIUM MeXKAYHAPOAHBIM CYA€OHBIM YUPEKAEHUSIM AUOO0
K COOTBETCTBYIOIIUM OpraHaM Me>KAYHapOAHBIX OpraHu3alui, YA€HOM HAU
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YYaCTHUKOM KOTOPBIX SABAGETCA YKpawHa (4acTb 4YeTBepTasg CTATbU 59).
ITockoAbKy mpoOaeMa Me>KAYHApPOAHBIX CPEACTB IPABOBOM 3alllUTHI BHE
TeMBl 3TON KOH()epeHIIUY, Ha ee OCBEIeHUU 5 OCTAHABAUBATHLCS He OyAY.
OTMeuy AMIIB, YTO TAaKWE CPEACTBA IIPABOBOM 3alJUTHI IPa’kpaHaMU YKpa-
WHBI UCIIOAB3YIOTCS AOBOABHO YaCTO.

Otnomennsa KorcturynnonHoro Cyaa YKpauHbl 1 YIIOAHOMOUYEHHOTO Bep-
XOBHOM Papbl YKpauHEI IO IpaBaM YeAOBEKa yPeryAupOBaHbl Ha KOHCTH-
TYIITUOHHOM M 3aKOHOAATEABHOM YPOBHSX.

Coraacao Konctutymnuu YkpanHbel KOHCTUTYIMOHHBIN CyA IBASIETCI €AUH-
CTBEHHBEIM OPTraHOM KOHCTUTYLMOHHOMN IOPUCAUKIINK B YKpauHe. K ero
IIOAHOMOUYUSIM OTHOCUTCS pellleHHe BOIIPOCOB O COOTBeTCTBUU KOHCTUTY-
IUW YKpPauHBl (KOHCTUTYLIMOHHOCTH) 3@aKOHOB U WHBIX ITPABOBHEIX aKTOB, a
Tak>Xe O(pUIIMaAbHOEe TOAKOBaHMe KOHCTUTYIIMM M 3aKOHOB YKpauHBL. Ha
Hero BO3AAraeTcs pellleHHe HeKOTOPBIX APYIHMX BOIIPOCOB, OCBellleHue KO-
TOPBIX MOJKET OBITb CAMOCTOATEABHOU TEMOM OTAEABHOM KOH(EepeHIIUU.

OcHOBHOMU 11eAbl0 U 3apauelt KoHctuTynuorHoro Cyapa YKpauHbL IBASETCS
obecIrieueHUe B IIpeAEAaxX IIOAHOMOYHUM M CIIOCO0aMy, MPEAYCMOTPEHHBIMU
Koucturynuent Ykpanssel u 3akoHOM YKpawHbl 'O KorHctutynmonHoM Cy-
Ae YKpauwHBI', AeMCTBUSA B YKpawHe NPUHIIWIIA BEPXOBEHCTBA MpaBa, ra-
paHTHUpOBaHUE B pacCMaTPUBAEMbIX UM AEAAX BBICIIIEN IOPUAUYECKOM CU-
Abl KoHcTuTynuu YKpanHbsl Kak OCHOBHOI'O 3aKOHA OCypapCTBa Ha BCeU
TEPPUTOPUN YKpPAWHBI, 3alIUTa KOHCTUTYIIUOHHBIX IIpaB U CBOOOA 4eAOBe-
Ka U rpa’kpaHMHA.

Pemas BompocChl 0 KOHCTUTYLIIMOHHOCTU 3aKOHOB, MHBIX ITPABOBBIX aKTOB
AMOO UX OTAEABHBIX ITOAOKEHUMU, OCYIIECTBASISI OPUITUAABHOE TOAKOBaHUIE
KoucTuTynuu 1 3aKOHOB YKpPaUWHBI, OPraH KOHCTUTYLUOHHOMN IOPUCAUKIINNA
YKpauHBI COCPEAOTOYMBAET CBOE BHHMAaHMeE IIPe’KAe BCEro Ha acIeKTax,
KOTOpHIE CBSI3aHbl C o0ecliedeHeM MpaB U CBOOOA YeAOBeKa U TPakAaHU-
HQ, BBIIBA€HHEM BO3MOJKHBIX (DOPM HMX HOPMATHBHOI'O HapyIIeHUS.

Ocobas poAb B 3alljUTe IIPaB U CBOOOA YeAOBeKa U IPA’KAAHUHA NPUHAA-
AesxuT KoHctutynuoHHOMY Cyay YKpauHBL IPU pellleHWH BOIIPOCOB O CO-
OTBETCTBUU 3aKOHOIIPOEKTOB O BHECEHUM M3MeHeHUM B KOHCTUTYIIUIO YK-
pauHbl TpeboBaHMAM ee crtaten 157 m 158. OTMedy, UTO COTAACHO CTaThe
157 OcHoBHOTO 3akoHa KoHcTuUTyIus YKpauHBI He MOJKET OBITh H3MeHe-
Ha, €CAU IIpepAaraeMble M3MeHeHUs IIPeAyCMaTpUBAlOT, B YaCTHOCTH, YII-
paspHeHUe AUOO OorpaHUYeHUe IIpaB U CBOOOA YeAOBeKa U I'pa’kKAaHMHA.

KoHcTuTynmoHHBIe IIpaBa U CBOOOABL YeAOBeKa U I'Pa’kAaHWHAa TapaHTUPY-
10Tcd OCHOBHBEIM 3aKOHOM YKpPawHBI U He MOTYT OBITH YIIPa3AHEHHI (4acThb
BTOpas cTaTbu 22 KoHCTUTYyIIMH). Ba>KHBIM B 3TOU CBA3UM IBASIETCI KOHC-
TUTYLIMOHHOE IIOAOJKEHHE O TOM, UTO IIPU IPUHSATHUYN HOBEIX 3aKOHOB AMOO
BHECEHUM M3MeHeHUU B AEMCTBYIOIUe 3aKOHBI He AOIIYCKAeTCs Cy’KeHUe
COpEprKaHMA M 00BbeMa CYIIECTBYIOIINX IIPAaB M CBOOOA.



YTo KacaeTcsd WMHCTUTYTa YIIOAHOMOYEHHOTIO IIO IIpaBaM YeAOBEKa, TO OH
CO3AQH BIIEPBBIE B HCTOPWU YKPAMHCKOTO TOCYAAPCTBA OAWHHAAIATH AT
Ha3ap. IlpaBoBoM cTaTyc YIIOAHOMOYEHHOTO OIlpepenseTcss KOHCTUTyIIMen
Yrpaunsbl, 3aKoHOM YKpauHbl "O6 YrnoaHoMoueHHOM BepxoBHOM Papbl Yk-
pavHBI IO TpaBaM dYeAoBeKa', 3aKoHOM YKpaumHb 'O TrocyAapCTBEHHOU
caykOe". OH Ha3zHavaeTCsl Ha AOAKHOCTH ITapAaMEHTOM CPOKOM Ha HSAThb
AeT U OCBOOOYKAQeTCd OT AOAKHOCTU NTapAaMeHTOM.

3aKOHOAATEABCTBOM YKPAWHBL NIPEAYCMOTPEHO, YTO IPa’kAaHe YKpauHH,
UHOCTPAHIIE], AUNA 0e3 Irpa’kKAAHCTBA, a Tak’Ke AWIQ, AeHCTBYIOIIHe B UX
UHTepecax, UMeIOT IIpaBo 0e3 OTpaHUu4YeHUN U NPENATCTBUN, B YCTAHOBAEH-
HOM IIOpSAKe, 0OpaliaTbCs K OMOYACMEHY 3a 3alUTOM KOHCTUTYILIMOHHBIX
npaB u cBobop. IlonHOMOUMsa OMOyACMeHa He MOTYT OBITh NpeKpalleHEB
AUOO OTpaHUUYEHBl B CAydyae OKOHYaHUS CPOKa UAM AOCPOUYHOIO IIpeKpalle-
HUSA IIOAHOMOUYMM BepxoBHOU Papbl YKpauHBIL, a TAK)Ke B CAy4ae BBEACHUSA
BOEHHOTO UAUW YPE3BBIYAMHOI'O IIOAOKEHUS B YKpaumHe AUOO B OTAEABHBIX
ee MeCTHOCTSX.

B cBoel AesTeABHOCTH YIIOAHOMOYEHHBIM PYKOBOACTBYyeTCsT KOHCTHUTYLU-
el YKpauHBbl, 3aKOHAMU YKPAWHBL, ACUCTBYIOIINMU MeXAYHAPOAHBIMU AO-
TOBOpaMH, corAacue Ha 00513aTEABHOCTh KOTOPBIX AASL YKPauHBI AQHO Hap-
AaMeHTOM - BepxoBHOUM Papoit YkpauHbl. AeITEABHOCTH YIIOAHOMOYEHHO-
ro B YKpauHe AOIOAHSIET CYIIEeCTBYIOIUINE CPEeACTBA 3alIUTHl KOHCTUTYIH-
OHHBIX TIpaB U CBOOOA YeAOBeKa U rpakpaHuHa. OHa OCYIIEeCTBASIETCS He-
3aBUCHMO OT APYTHX I'OCYAQPCTBEHHBIX OPraHOB U AOASKHOCTHBIX AUIL], He-
PEAKO - BO B3aUMOAEUCTBUM C HUMM.

Takoe B3aMMOAENUCTBHE XapaKTEPHO U IO OTHOLIEHHWIO K KOHCTUTYIIMOH-
"HOMy Cyay YKpauHEL B CBa3Ke YIIOAHOMOYEHHEBIHN 10 IIPAaBaM YeAOBEKa -
Koncturynuonusi Cya YKpawHBl 3alllUTa IIpaB U CBOOOA UeAOBeKa M
rpa’kpA@HKHA ocyllecTBAdeTcsl KoHcTUuTynuoHHEIM CyAOM IO OOpalleHuIo
YIIOAHOMOUYEHHOT'0, KOTOPHIN IBASIeTCSA CYO'BEKTOM IIPaBa Ha KOHCTUTYIIU-
OHHOe IpeAcTaBAaeHHe B KoHcTUTynMOHHBIM Cya O PacCMOTPEHUM COOT-
BETCTBYIOIIUX BOIIPOCOB.

CyAeOHBIY KOHCTUTYIIMOHHBIM KOHTPOAB SIBASIETCS 3aKAIOUMTEABHOM CTa-
AWelN MeXaHHM3Ma 3alllUThl KOHCTUTYLMOHHBIX IIpaB U CBOOOA, IOCKOABKY
pemenus KorcturynuonHoro Cypa o0s3aTeAbHBI K UCIIOAHEHUIO Ha Tep-
pUTOPUU YKpPAWHBI, OKOHUYATEABHEI M HE MOTYT OBITH OO’KAAOBAHBHI.

Koncrurynuet Ykpausnsl, 3akoHamu "O KoncrturynuonHom Cyae YKpawu-
Hel", "O6 YmoaHoMoueHHOM BepxoBHOI Papabl YKpawHBI IO IIpaBaM YeAO-
BeKa' 3aKpeIlAeHO IIPaBO YIIOAHOMOUYEHHOTO WHUIIUMPOBATh B KOHCTUTY-
nuorHHOM Cyae paccMOTpeHHe BOIIPOCOB O KOHCTUTYIIMOHHOCTH 3aKOHOB U
WHBIX IPABOBHIX AKTOB IIapAaMeHTa - BepxoBHol Papbl YKpauwHBI, aKTOB
IMpesupenTa Ykpaunnl, Kabunera MUHUCTPOB YKpauHbI, TPaBOBHLIX aKTOB
BepxosHoit Papbl ABToHOMHOUM PecnmyOAuku KpbIM, Kacaromuxcs MIpaB U
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CBOOOA, 4YeAOBeKa U TPakA@HMHAQ, a TakKke 00 OPUIIMAABHOM TOAKOBAHUU
Koncturynuym u 3aKOHOB YKPAWHHEL.

Ocob6eHHOCThIO AEATEABHOCTU 3THUX OPIraHOB SBASJETCA TO, 4YTO KEDKA]:II\/’I "3
HUX OCYIIEeCTBAAET CBOU IIOAHOMOUYHS CAMOCTOSITEABHO, HEe3aBHUCHUMO APYT
OT ApPyr'a, X KaK y>Xe OTMEYAaAOCh, OT APYI'MX OpPraHOB FOCYAapCTBeHHOfI
BAACTH, OPTraHOB MECTHOI'O CaMOYIIpAaBA€HUd, UX AONKHOCTHBIX AWIL. Onu
00s13aHbBI AeﬁCTBOBaTI: TOABKO Ha OCHOBAHHWHU, B IIpeAeAaX OAHOMOYMM M
CIIOCOOOM, KOTOpPBIE ITPpepAyCMOTPEHBL KOHCTI/ITYIJ;I/IQI‘/’I 1 3aKOHAMHA YKpaI/IHBI.

AesTeAbHOCTh YIIOAHOMOYEHHOT'O TIO HMpaBaM YeAOBeKa SIBASETCS BaKHOU
WM aKTyaAbHOU B CUAY TOro, uTo KoHcTuTylmoHHEIM Cya YKpauHBl He Ha-
AEeAeH IIOAHOMOYUSMU II0 COOCTBEHHOU MHUIIUATHBE OTKPHIBATH KOHCTUTY-
IVOHHEIE IIPON3BOACTBA O KOHCTUTYIIMOHHOCTH 3aKOHOB, MHBIX IIPABOBBIX
aKTOB, KOTOPBIMU MOTYT HapyIIAThCd IpaBa U CBOOOABLI YeAOBeKa U Ipak-
paHuHa. K ToMy >Xe, B YKpaumHe OTCYTCTBYeT MHCTUTYT UHAUBUAYAABHOMN
KOHCTUTYILIUOHHOM >KaA0OO0BlI O 3alljUTe KOHKPETHBIX IIPaB U CBOOOA.

YIOAHOMOYEHHBIM OCYUIECTBASIET CBOIO AESITEABHOCTH Ha OCHOBAHUU CBe-
ASHUY O HapyIIeHU!U IIpaB U CBOOOA YeAOBeKa U I'PakpaHUHAE, KOTOPhIE CO-
AeprKaTcd: B OoOpalleHudX K HEMY I'pPakAaH YKpAWHBl, WHOCTPAHIIEB, AWI]
0e3 Irpa’kAQHCTBA UAU UX IIPEACTaBUTEAElN, HAPOAHBIX ACITyTaTOB YKPaWHBI;
B MaTepuarax IIPOBEPOK, OCYILIECTBASIEMBIX 110 €r0 COOCTBEHHOM MHUIINA-
THUBE.

Ba)xkHoli rapaHTHell o0ecliedeHUsI AESITEABHOCTHM YIIOAHOMOYEHHOIO SIBAS-
IOTCSI 3aKPENAEHHEBIE Ha 3aKOHOAATEABHOM YPOBHE IIOAOJKEHHS O HEAOIyC-
TUMOCTH BMeEIIaTEABCTBA OPraHOB T'OCYAAPCTBEHHOM BAACTH, OPraHOB
MEeCTHOT'O CaMOyIIpaBA€HHUS, OOBeAUHEHUN IPa’kAaH, IIPEAIPHUSTUH, Yd-
PeKAeHUM, OpraHm3aluil He3aBUCHMO OT (GOpM COOCTBEHHOCTH W UX
DOAKHOCTHBIX U CAY’KEOHBIX AUIL B €r0 A€ATEABHOCTh. boaee TOro, mx otT-
Ka3 OT COTPYAHUYECTBA C YIIOAHOMOYEHHBIM, YMBIIIAEHHOE COKPBITHE MAU
IIpeAOCTaBAEHUE eMy HeIIPaBAMBBLIX CBEACHMI, a TaK)Ke He3aKOHHOe BMe-
IIaTeABCTBO B €ro AeITeABHOCTEH C IIeABIO0 IIPOTUBOAENUCTBUS BAEKYT OTBET-
CTBEHHOCTb B COOTBETCTBUU C 3aKOHOAATEABCTBOM.

3amura KoHcTUTYynUOHHBEIM CyAOM IIpaB IPaXpaH YKpPauHBL, WHOCTPAH-
IleB, AUl 0e3 IPa’KAQHCTBA MOJKET B COOTBETCTBUM C 3aKOHOAATEABCTBOM
YKpauHBl OCYIIECTBASITECSI He TOABKO IO KOHCTUTYIIMOHHBIM IIPEACTaBAE-
HUSM YIIOAHOMOUYEHHOI'0, HO U II0 IpeACTaBAeHuAM [Ipe3rnaeHTa YKpPaWHE,
He MeHee COpOKa IIATU IlapAaMeHTapueB — HapOAHBIX AEIyTaTOB YKpau-
HBI, BepxoBHoro Cyaa YkpauHsl, BepxosHol Papel ABToHOMHOU Pecny0-
AUKU KpBIM O IpoBepKe KOHCTUTYLMOHHOCTU COOTBETCTBYIOIIUX 3aKOHOB,
WHBIX IIPABOBBIX aKTOB, KaCAIOIIWUXCS peaAru3alluu IIpaB U CBOOOA YeAroBe-
Ka U TPa’kpAQHMHA, IIPU HaAMYHUM IIPABOBOTO OOOCHOBAHUS yTBEPKAEHUH
OTHOCUTEABHO UX HEKOHCTUTYIIMOHHOCTH.

OOpaieHnsa YIIOAHOMOYEHHOTO B OPTaH KOHCTUTYIIMOHHOM HOPUCAUKIINU



3a4acTyl0 OOYCAOBAHUBAIOTCS OOCTOSTEABCTBAMH, KOTOPBHIE HCCAEAYIOTCS
YIIOAHOMOYEHHBIM Ha OCHOBAHUM aHaAM3a OOpalleHnd K HeEMY TPa’kAQH U3
Pa3AMYHBIX PETMOHOB CTPAHBI, YTO HEPEAKO CBUAETEALCTBYET O PacIpOCT-
PaHEHHOCTU ONIPEAEAEHHBIX HapyLUIEHUN U BBI3BIBAeT HEOOXOAWMOCTD HAA-
Ae’KallleTo pearupoBaHUs Ha HUX.

3aKOHBI M HWHBIE IIPABOBBIE AKTHI MPU3HAIOTCA KOHCTUTYIIMOHHBEIM CyaoM
YKpauHbl HEKOHCTUTYIITUOHHBIMHU MOAHOCTBIO UAM B OTAEABHOM YacCTH, €C-
AU OHU He COOTBEeTCTBYIOT KOoHCTUTYyIIMM YKpauHBI AUOO eCAM ObIAA Hapy-
lIeHa yCTaHOBAeHHass KOHCTUTyLHel IIpolleaAypa UX PacCMOTPEeHHs, NpH-
HATUS UAU BCTYIIA€HUS B CHAY. Takuhe 3aKOHBI TEPSAIOT IOPUAUYECKYIO CH-
Ay €O AHA nocTaHoBAeHUST KoHcTuTynnoHHBIM CyaOM pelleHUs o0 UX He-
KOHCTUTYITUOHHOCTH.

TakuMm ob6pazom, obmuM Ard KoHctuTymmuoHHoro Cypa YKpawHBL U YIIOA-
HOMOYeHHOro BepxoBHOU Papbl YKpauHBI IIO IIpaBaM YeAOBeKa SIBASETCS
3aluTa B OIIPEAEAEHHBIX IIPOIeCCYaAbHBIX (hopMax IIpaB U CBOOOA UEAO-
BeKa U rpakAQHUHA.

ChaepyeT nopuepkHyTh, 4TO KoHCcTUTYynMOHHBIN CypA YKpauHBI IPUHUMAET
pelleHnd B NpeAeAax KOHCTUTYLIMOHHBIX HPEACTaBACHUM (OOpaleHu).
KoncrurynnonHoe npeacTaBAeHHE YTIOAHOMOUYEHHOTO IO IIpaBaM uYeAoBe-
Ka 00 0UIMAABHOM TOAKOBAHUU IOAOKEHUYU KOHCTUTYIIUN YKPAUHBI UAU
3aKOHOB YKpaWHBI, KaK U IPEACTaBA€HNE O IIPOBepKe KOHCTUTYIIMOHHOC-
TH IIPABOBBIX AKTOB, AOAJKHO OTBeUYaTh TPeOOBAHMWAM, IIPEAYCMOTPEHHBIM
Koncturynmett Ykpaunbl, ctaTtbsimu 39, 93 3akona Ykpaunubl "O KouHcTu-
TyrimoHHOM Cyae YKpauHBI', B YaCTHOCTH, COAepP’KaTh IIPaBoOBOe OOOCHO-
BaHUe HEeOOXOAMMOCTU B O(UIMAABHOM TOAKOBAHHUM COOTBETCTBYIOIINX
TIOAOJKEHMM, TTOCKOABKY IIpaKTH4YeCcKass HeOOXOAMMOCTh B BBIICHEHUU HAU
pa3bsaCHEHUU, OPUIUAABHON WX HUHTEPIPETAIlNU SBAIETCS OCHOBAHMEM
AAST KOHCTUTYIIMOHHOT'O ITPEeACTaBAEHUS.

[TpakTHKa CBUAETEABCTBYET, YTO YKPAWHCKUM OMOYACMEH peaAu3dyeT CBOe
IIpaBO Ha KOHCTUTYILIMOHHOE IIPeACTaBAeHUEe 00 OpULIaAbHOM TOAKOBaHUU
TeX MOAOKeHMU KOHCTUTYIIMU M 3aKOHOB YKpPAWHBI, KOTOPHIE KaCAIOTCA
BOIIPOCOB, OTHECEHHBIX K €r0 KOMITeTeHITNN. Heo6X0AUMOCTE B O(DUITHAAD-
HOM TOAKOBAHHUM TaKHX IIOAOKEHUN OOYCAOBAWMBAETCH, KaK IIPABHUAO, UX
HEOAHO3HAUHBIM HWAM XOTS U OAHO3HAUHBLIM, HO HENPaBUABHBLIM HpUMeHe-
HUEM, K IpUMepPY, CYA@MU YKPaAUHBI, ADYyTUMM OpraHaMi I'OCyAapPCTBEHHOMN
BAQCTH, €CAW 3TO MOJKET IPUBECTU UAU IPUBEAO K HapPYIIEHUIO KOHCTHUTY-
ITUOHHBIX TIpaB U CBOOOA YeAOBeKa M rpakpaHUHA.

[ToaB3ysch IPeAOCTaBAEHHOM BO3MOSKHOCTBIO, OTMeUY, UTO YKPAauHCKUU OM-
OyACMeH BeCbMa aKTHMBHO B3aUMOAEMNCTBYeT C OpPTraHOM KOHCTUTYIIMOHHOM
opucpuknum Ykpausnl. Ham omOyacMen Hunaa Kapnadosa oOpaijarack K
Koncrurynmonaomy Cyay € IPEACTABACHHSMHU O IIPOBEPKE COOTBETCTBUS
KoHcTutyniun YKpauHBl (KOHCTUTYIIMOHHOCTH) IIOAOKEHUU PSAA 3aKOHOB,
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HWHBIX IIPABOBBIX dKTOB, B YaCTHOCTU KOHCTUTYIIMOHHLIM IIPUHIIUIIAM W HOP-
MaM OTHOCHUTEABHO IIpaB " CBO60,A, YEeAOBEKaA U I'pa’XpAdHHWHA.

Tak, Mo IpeACTaBAEHUIO IPYIIIBEI HAPOAHBIX AEITyTaTOB U oMOyacMeHa KoHc-
TuTylIMOHHBIN Cypa YKpauHbl Peliienuem oT 18 okTsabpsa 2000 ropa mpusHaA
HEKOHCTUTYIIMOHHBIMM OTAEABHBIE IIOAOXKeHUs 3akoHa YKpauHbl 'O Impo-
(hPeCcCUOHAABHBIX COI03aX, UX IMPaBaX W rapaHTUSAX AESATEABHOCTH', KOTOPBIMU
OI'PAaHWYMBAAOCEH NIPABO TPAKAGH Ha CBOOOAY OOBEAMHEHMS KaK Ha IIPEApU-
ITUY, B YUPESKAEHUM, OPTaHU3AIIUU MAM OTAEABHOM OTPAcAM, TaK U B KOHK-
peTHoM obAacTH, Topopax Kuese u CeBacTONOAE, B [TIEAOM MO YKpanHe. OTUM
3aKOHOM YCTAHABAWBAAUCH YCAOBUS AETAAM3AINN IIPOQCOIO30B, YBA3BIBAIO-
IIFe Ha4an0 UX AEATEABHOCTH C MOMEHTOM PEerucTpalliid B COOTBETCTBYIO-
IINX TOCYAQPCTBEHHBIX OpraHax, 4To (PAKTHUYECKHU SBASIAOCH TpeOOBaHMEM O
NIpeABapPUTEALHOM pa3pelleHnr Ha Co3paHue MTpogCcoro30B. PerlenueMm
Koncturynnornoro Cyaa Ykpaussl oT 23 Masg 2001 ropa 1o KOHCTUTYLIMOH-
HOMY MNPEACTABACHUIO YIIOAHOMOUYEHHOI'O IIO0 IpaBaM YeAOBeKa IPU3HAHBI
HEKOHCTUTYIIMOHHBIMI HEKOTOPbIe TTOAOKEHHUS ['pa’kAaHCKOTO IIPOIeCCyanb-
HOT'O KOAEKCA YKpauHbl, KOTOPble MCKAIOYAAU M3 IIOABEAOMCTBEHHOCTH CY-
AOB OOIIIeN IOPUCAUKIINYM PACCMOTPEHUe Karo0 Ha aKThl, ACUCTBUS UAU Oe3-
MEVICTBUE OTAEABHBIX OPraHOB TOCYAAPCTBEHHOM BAACTH, AOAKHOCTHBIX M
CAY’KeOHBIX AWMII, B YaCTHOCTH, CYAOB, OPTaHOB AOCYAEOHOTO CAEACTBUS, TIPO-
KypaTyphl, IIOCKOABKY TaKHe aKThl, ACHMCTBUS HMAM Oe3peliCTBUE B COOTBET-
CTBUU C 3TUM KOAEKCOM ITOAAE)KAAU BHECYACOHOMY TOPSAKY OOKAaAOBAHUS.

B okTabpe 2001 ropa o KOHCTUTYJUOHHOMY IIPEACTABAEHUIO OMOyACMeHa
1 oOpallleHUIo Irpynnsl rpakpaH KonctutynuoHHEIM Cyp YKpawHBL 3aliu-
THA IIPABO I'PA’KAAH HA BO3BpallleHUEe ACHEKHBIX CPEACTB, IIOMEIeHHBIX B
nepuop, A0 gHBapa 1992 ropa B yupexpeHus CoOeperaTeAabHOro OaHKa
CCCP, peliCTBOBABIINE HAa TEPPUTOPUU YKPAUHEI.

AOBOABHO @KTHMBHO y4acTHe YIIOAHOMOYEHHOIO II0 IIpaBaM 4eAOBeKa B pe-
IIIEHWH BOIIPOCOB 3allIUTHl M30MPATEABHBIX IIPaB IpakpaH YKpawuHBL. [lo
sTOoMy noBopy KoucrurynmuoHHBIU Cyp YKpPaumHBI PACCMOTPEA HECKOABKO
AEA TIO ero IIPeACTaBAEHUSIM AMOO C ero ydacTueM. Tak, HeKOTOpEIe IIOAO-
JKeHHUs M30UpaTeAbHBIX 3aKOHOB, KacCarollecs OrpaHHYeHUM B pearu3sa-
UMY U30UpaTeAbHBIX IIPaB I'Pa’kKA@H Ha BBIOOpPaX AEIyTaTOB MeCTHBIX COBe-
TOB U CEABCKUX, IIOCEAKOBBIX, TOPOACKHUX TOAOB (IIpEACEAATEAEN), a TaKKe
Ha BBIOOpPAX HAPOAHBIX AENYTATOB YKPAWHEBI B CBSI3U C AOCPOYHBIM IIpEK-
paitenueM B 2007 ropy IIOAHOMOYHWM IIapAaMeHTa, OBIAM B pa3Hoe BpeMs
[IPU3HaHbl HEKOHCTUTYIIMOHHLIMU.

IlocrepHee pellleHre IO 3TOMY HOBOAY NpUHATO KoHCcTUTyHUOHHEIM Cy-
AOM YKpauHbl 25 ceHTA0ps 2007 roAd, TO €CTh HEIIOCPEACTBEHHO MEpPeA r'o-
AOCOBAHMEM Ha AOCPOYHEIX BEIOOpPAxX B IIapAaMeHT YKpaWHEL Peub miaa 00
OrpaHMYEeHNHU IIpaBa U30UpaTeAell UCIIOAB30BATh OTKPEIIUTEABHBIE YAOCTO-
BEpEHUSA AN TOAOCOBAHMSA BHE MeCTa IIOCTOSSHHOTO IPO’KUBAHMUA.



OCOOEHHOCTRIO AEATEABHOCTH YKPAUHCKOTO OMOYACMEHA SBASIETCS TO, UTO
OH HE TOABKO WHUITUHMPYET PACCMOTPEHME AEA, KacCaloIIMXCs 3alUTHl CO-
OTBETCTBYIOIIUX IIPaB U CBOOOA UYeAOBeKa U I'Pa’XAQHMHA, HO U AUYHO UAU
qyepe3 CBOero nmpepACTaBUTEAs IIPUHHUMAeT anCTI/Ie B KOHCTI/ITYLII/IOHHOM Cy-
AOIIPOU3BOACTBE, TO €CTh B PACCMOTPEHUM ITUX AEA IIO CYIIECTBY, IIOAUU-
HSSICH IIPU 3TOM TIPOIEAype OCYIIeCTBAeHUsS HTpaBocyAus. OTmedy MIpHU
9TOM, 4YTO OMOYACMEH He IpUHUMAaET y4acTHs B IPUHATUN KOHCTUTYIIMOH-
HbBIM CyAOM pelleHUM IO pacCMaTpPUBAEMBIM AEAAM, HEe BMEIIMBAETCSI B
nponecc nNpuHATHI UX CypoM. OTO OOYCAOBAEHO KOHCTUTYIIMOHHEIM IIOAO-
KeHureM O TOM, 4TO IIpHU OCyHIeCTBAC€HUU IIPABOCYAUSI CYAbU HE3dBUCHUMBI
U TIOAUUHSIOTCS TOABKO 3aKOHY.

TakuM o0Opa3oM, TAaBHad IleAb AeATeAbHOCTH KoHctutymuonHoro Cyaa u
YnoaHoMoueHHOTo BepxoBHOM Paabl YKpauwHBI O IIpaBaM YeAOBeKa 3ak-
AIOUaeTcs B 00eCIleueHUM NPUCYIUMU Ka’kKAOMY U3 HUX IIPABOBBIMU CPEA-
CTBaMM IPAKTUUYECKOU pearmn3alluy IPUHITMIOB BEPXOBEHCTBA IIpaBa.

YOeRAeH, 9TO UAEH, IPEAAOSKEHN, IIPO3BYUYaBIINe Ha 3TOM KOH(EpeHINN
B AOKAQAA@X, COODIEHUSAX, AMCKYCCHUSIX, a TaK)Ke OIBIT B3aMOAEUCTBUS Op-
TraHOB KOHCTUTYIIMOHHOW IOPUCAUKIIUM U OMOYACMEHOB 0e3yCAOBHO OYAYT
IIOA€3HBIMU IIPU IIOATOTOBKE K PACCMOTPEHHWIO W pEeIIeHHIO IIO0 CymeCTBy
KOHCTI/ITYLII/IOHHBIMI/I CYAaMH U IMTapPAAMEHTCKUMU OM6YACMeHaMH BOIIPOCOB
3allIUTHI ITPaB U CBOOOA YEAOBEKA U TPakpaaHUHA.

SUMMARY

Relations between the Constitutional Court and the Authorized Human
Rights Representative of the Supreme Rada of Ukraine are defined on the
constitutional and legislative levels.

The Constitutional Court of Ukraine shall ensure the protection of human
and civil rights and freedoms from the possible normative violation on the
basis and within the powers granted by the Constitution and the Law on
the Constitutional Court of Ukraine.

The parliamentary control is also a national measure of legal protection. It
provides the implementation of the constitutional human and civil rights
and freedoms. The Authorized Human Rights Representative of the
Supreme Rada (Verkhovna Rada) of Ukraine exercises parliamentary over-
sight over the observance of constitutional human and civil rights and free-
doms. The Authorized Human Rights Representative is also called
Ukrainian Ombudsmen.

The Authorized Human Rights Representative in his or her activities is
guided by the Constitution of Ukraine and by the international treaties.
The activities of the Authorized Human Rights Representative complement
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the existing means of protection of constitutional human and civil rights
and freedoms. These activities are independent from the other state and
official bodies. Furthermore, the Authorized Human Rights Representative
shall cooperate with them.

The Authorized Human Rights Representative of the Supreme Rada has the
right to initiate the proceedings in the Constitutional Court on the consti-
tutionality of the constitutional laws and other legal acts of Verkhovna
Rada, acts of the President of Ukraine, the Cabinet of Ministers of Ukraine,
Autonomous Republic of Crimea concerning the fundamental human and
civil rights and freedoms, also on the official interpretation of the
Constitution and Laws of Ukraine due to the Constitution of Ukraine, Laws
on the Constitutional Court of Ukraine.

These bodies exercise their competencies independent from each other
and from the other bodies of state power, from the local self-government
bodies and their officials. They shall only be subject to the Constitution
and the Laws of Ukraine.

The activities of the Authorized Human Rights Representative are impor-
tant and actual in the process of the protection of human rights and free-
doms, because the Constitutional Court of Ukraine per se does not have
an authority to initiate constitutional proceedings on the constitutionality
of laws and other legal acts, which may violate the fundamental human and
civil rights and freedoms. There is no institution of individual constitution-
al request on the defense of specific rights and freedoms in Ukraine.

The similarity between the activities of the Constitutional Court and the
Authorized Human Rights Representative of the Supreme Rada of Ukraine
is in the several procedural forms of protection of fundamental human and
civil rights and freedoms.

Ukrainian Ombudsman actively cooperates with the institute of the consti-
tutional justice of Ukraine. The Authorized Human Rights Representative
of the Supreme Rada actively participates in the solution of matters on the
protection of the electoral rights of the citizens of Ukraine.

The Authorized Human Rights Representative has the right to initiate hear-
ings of the cases about the compliance of the fundamental human and civil
rights and freedoms as well as has the right to take part in the constitu-
tional hearings through his representative. It means that the Authorized
Human Rights Representative participates in the whole process of the case
and subject to the process of the administration of justice.

The main aim of their activities is the real realization of the principle of
514 the law supremacy.




ME>XAYHAPOAHBII OITBIT
COTPYAHUYECTBA MEXKAY
KOHCTUTYLIMOHHLIMY CYAAMU U
OMBYACMEHAMU B COEPE OBECITEUEHUS
U 3AIIUTHI ITIPAB UEAOBEKA

HHHA KAPITAYEBA

Ynoanomouennoiii Bepxoenou Padv Ykpaunsvi no npasam uenrogexa

OueHb Ba’KHO, UTO Ha HalleM (popyMe HAEeT JKUBOM OOMeH MHEeHMIMHU, Ka-
KM 00pa3oM depe3 HallMOHAAbHBIE MEXaHU3MEBL CAeAATh Oonree 3pPeKTUB-
HOU 3aIlJUTy IIpaB 4YeAOBeKa B HAIINX CTPAHAX, @ TaK)Ke IIOATBEPAUTH Ha-
LIy TPUBEP>KEHHOCTh IPUHITUITY BEPXOBEHCTBA IpaBa U YBa’KeHU YeAOBe-
YeCKOTO AOCTOUHCTBA.

I'naBHBIM HapyHaiuTeAeM IIpaB YeAOB€Ka BO BCe BpeMeHa OBIAO, €CThb U OC-
TaeTCsda roCyAapCTBO. HapaAOKC, HO MMEHHO OHO M CO3AaeT MeXaHM3MBI, KO-
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TOpLIe B OIPEAEAEHHOM Mepe HUBEAUDPYIOT 3Ty IIPHUPOAY TOCyAapCTBa, U
OAHOBPEMEHHO IIPM3BaHBI 3allUINATh IIpaBa YeAOBEKa M BOCCTAHABAMBATH
CIIPABEAAUBOCTB.

B caepyromem, 2008 ropy, mup O0yaeT oTMedaTh 60-10 TopoBUIMHY Bceo6-
el AeKAapaluu IpaB yeaoBeKa. CaepyeT cKas3aTh, YTO B TAODAAM3UPYIO-
IIeMCsI MUpe OTHIOAb He YMEHBIIMAOCH YHUCAO (DAKTOB HapYIIeHUs IIpaB
YeAOBeKa, HeCMOTPS Ha CO3AAHHBIE MEeXaHM3MBI WX 3alllUTHI KaK Ha MeK-
AYHApOAHOU apeHe, TaK M Ha HAITMOHAABHOM ypoBHe. Heab3s He moppep-
>KaThb B 3TOU CBA3U IIpeproskeHUe CoBeTa MyApPeloB O HeOOXOAUMOCTH
YCHUAEHUS aKleHTa Ha pelleHuN NPoOAeM 3alllUThl IIpaB YeAOBeKa, IIpesK-
A€ BCero BHYTpHU cTpaH-uaeHOB CoBeTa EBpomHL.

B ncropuu cyBeperHHOU YKpamHBEI OMOyACMEH CTpaHbl U KOHCTHUTYIIMOH-
HBIU CyA POAMAUCH IIPAKTUYECKM OAHOBpPeMeHHO - B 1996 ropy, moAy4dus
BBICOKHUM KOHCTUTYIIMOHHBIN CTaTyC KakK B KOHCTUTYILIMH rOCyAapCTBa, Tak
¥ B 3aKOHAaX, PETYAMPYIOIIUX UX ITOAHOMOYMS, KOTOPhle B MepapXuu HOP-
MaTUBHO-IIPABOBLIX @KTOB YKpPAWHBI OTHECEHBLI K KaTeropuy KOHCTUTYIIM-
OHHBIX.

EAVHBEIM OpraHOM KOHCTHUTYIIMOHHOM IOPUCAUKIMNKM YKPAWHBI SBAIETCI
KoncrurynuonHueii Cya. K ero moAHOMOUYHMSAM OTHOCSTCS pellleHHe BOIIPO-
COB O KOHCTUTYILIMOHHOCTH 3aKOHOB U MHBIX IIDABOBBLIX AKTOB, a TaKXKe
oduLMaAbHOEe TOAKOBaHMe KOHCTUTYyIMU U 3aKOHOB YKpauHbl. CyOBeKTa-
Mu obOpaienus B Cya IO BOIPOCAM KOHCTUTYIIMOHHOCTH 3aKOHOB U MHBIX
IIPABOBHIX aKTOB SBASIOTCS: [Ipe3upeHT, He MeHee 45-TH HAPOAHBIX AEIY-
TaToB, BepxoBHEIN Cyp, OMOyacMeH u BepxoBHBIN CoBeT ABTOHOMHOM
Pecniybamku Kpeim. 'pakpaHe YKpauHBI HE BXOAAT B KPYI' CYOBEKTOB, KO-
TOpPBle MMEIOT IIPaBO HEINOCPEACTBEHHOTO oOpalneHus B KOHCTHUTYIIMOH-
HBIM CyA. B HCKAIOUUTEABHEBEIX CAyYasX OHHW MMEIOT IIPaBO Ha KOHCTUTYIIU-
OHHOe OOpallleHlUe II0 BOIIPOCY IIPEeACTaBA€HUSI CYA@M BEIBOAOB B OTHOIIIe-
HUM O(UIMAABHOIO TOAKOBaHUA KOHCTUTYIIMM M 3aKOHOB YKpawuHHL. [lpu
sToM Cyp TpeOyeT OT rpa>kAaH NMPEACTaBUTh AOKA3aTEeAbCTBA HEOAHO3HAU-
HOTO IIpPUMeHEeHUs MOAOKeHUN KOHCTUTYIIUM UAU 3aKOHOB CTPAHBI CyAAMU
U APYTUMU OpraHaMH TOCYAQpPCTBEHHOM BAAacTU. TOo eCcThb pedb HAET O
npeactaBaeHnn B CyaA MaTepHaAOB M3 IIPaBOIPUMEHUTEALHON MPAKTUKY,
YTO B OOABIIMHCTBE CBOEM SIBAIETCS HEBO3MOJKHBIM AAS TPa’KAAH.

ChepyeT OTMETUTb HECKOABKO (OpM B3auMopaeicTBugd OmOypaCMeHa U
Koucturynmnonuoro Cypa YKpawHHI.

1. OMOyaCMeH BHOCHUT NpeAcTaBAeHMe B KoHCTUTYIIMOHHBIN CyA U HeNoc-
PEACTBEHHO WAUM 4Yepe3 CBOEro IMpPeACTaBUTEeAs IMPUHUMAaeT ydacThe B Cy-
AeOHOM IIpoliecce.

2. Tlo HpOCB6e CYAa OH AdeT 3KCIIEPTHOE 3aKAIOYeHMe, M3AaraeT CBOIO II0-
SUIIUIO IIO0 TeM HUAUW WHBIM BOIIDOCAM, CBSI3AHHBIM C HapyHieHueM IIpaB 4de-



AOBEKa.

3. OMOyaCMeH MOXKeT IIPUCOEAUHUTHCS K IIOAQHHOMY ADYIMMHU CyOBeKTa-
MU IIpeACTaBAeHUIO B KoHCcTUTyIIUOHHBIN CyA.

Kpome Toro, kak ¥ BO MHOIMX CTpaHax EBpoOmnEl, B YKpawWHe CYyIIeCTBYyeT
npobaeMa MHAUBUAYAABHONW KOHCTUTYIIMOHHOW >KaAoOOBI. BoT yrke narh
AeT, KaK MHOIO BHeCeHO IIpeAcTaBAaeHMe [IpepcepaTento mapAaMeHTa cTpa-
HBI AAS TOI'O, YTOOBI TAKOM MHCTPYMEHT, KaK MHAWBHAYaAbHasl KOHCTHUTY-
IIMOHHAA >Xan00a, CTaa PEAaAbHOCTBIO W AOIOAHUTEABHBIM WHCTPYMEHTOM
3aIIUTHl KOHCTUTYIIMOHHBIX IIpaB M CBOOOA. OTO TpeOyeT M3MeHeHUU B
Kouctutynuu Ykpaunbl u B 3akoHe o KoHcTtuTynmonHoMm Cyae. CeropHsa
3TOT BOIIPOC Y’K€ CTaA IIPEAMETOM IIYOAMYHBIX AUCKYCCHUU.

[TonnpoObyeM Ha KOHKPETHBIX NpHUMepax IPOUAAIOCTPUPOBATHL TPU (POPMEL
B3auMopencTeusa OmOyacMeHa u Korcrturynuonuoro Cyaa:

1. Tak, B 1999 ropy mau ropsune AeOaThl IO OBOAY OTMEHBI CMEPTHOU
Ka3Hu B YKpauHe. KoncturynuorHsl Cya IOIPOCUA Y YIIOAHOMOYEHHOTO
BBICKA3aTh CBOIO IIO3UIMIO II0 3TOMY Bolpocy. OpHOBpeMeHHO OMOyACMEH
BHeC IIpeACTaBA€HUE B IIapAaMeHT CTPaHbl O HeOOXOAMMOCTU paTHUUKa-
nuu [IpoTokoaa 6 kK EBponelickoil KOHBEHIIMM O 3alllUTe IIPaB YeAOBeKa U
OCHOBHBIX CBOOOA, @ TaKykKe IIPU3HAHUSA HECOOTBETCTBYIOIIMMHU KOHCTUTY-
IUU psSAAQ CTaTel YTOAOBHOTO, YTOAOBHO-IIpOIlecCyarbHOro u lcmpasu-
TEABHO-TPYAOBOTO KOAeKCcOB. OTMeuy, YTO HECOTAACOBAHHEBIE AEWCTBUS
Koucrurynuonroro Cyaa 1 mapaaMeHTa IIPUBEAU K OTMeHe CMePTHOM Kas-
HU O0e3 BHECEHUS U3MEHEHUN B COOTBETCTBYIOIINE 3aKOHOAATEABHBIE AKThI
YkpauHsl. B pesyabTraTe 1 OMOyACMeH, U EBponelickuli Cya IO IpaBaMm 4de-
AOBEKAa IIOAYYUAN MAcCy OOpallleHNu# OT OCY’KAEHHEBIX K CMePTHON Ka3HU B
YKpauHe c TpeOOBaHUEM UX HEMEANEHHOI'O OCBOOOIKAEHUH.

ChepyeT OTMETUTBH, UYTO IIPEAOCTABA€HHE OKCIIEPTHBIX 3aKAIOUEHHU B
Koncrurynuonneit Cya BASeTCS NPaBOM, HO He 00s3aHHOCTBIO OMOyAC-
MeHa.

2. KOHCTUTYIITUOHHOE IIpEACTAaBAEHUE FIBASETCS OCHOBHOU (popMoOUl B3au-
MopeticTBug OmOyacMeHa n KoHctutynmonHoro Cyaa. OpHaAKO 3TUM Opa-
BoM OMOyACMEH HHKOTAQ He 3A0yIIOTpPeOAsieT U BHOCUT IIPEACTAaBACHUS,
Kacarolluecs: 3alllUThl IIpaB COTEH THICSY WAM MUAAMOHOB rpakpaH. Tax,
HaTpUMep, BIEePBhIE MMOAHSAB B YKpaWHe BOIIPOC MPU3HAHUS OEAHOCTU KakK
COIIMAaABHOM TPOOAEMBI U HeOOXOAMMOCTH OOpBhOBI ¢ Hel, OMOyACMEH B
2000 ropy, IOAyYHMB OKOAO 12 TeICAY OOpallleHUM I'pa’kpAaH IO BOIIPOCY
BO3BpaTa cOepekKeHUN, KOTOphble XpaHUAUCH B (COepOaHKe OBIBIIETO
CCCP, BHec npeacraBreHHe B KoHcTuTynuoHHBINM Cyp O IPU3HAHUU He-
KOHCTUTYIIMOHHBIMU HEKOTOPBIX MOAOKEHWM 3akKoHa YKpauHbl 'O rocy-
DAPCTBEHHBIX TAPAHTUIX BOCCTAHOBAEHUS COepe’kKeHUM TpakpaH YKpau-

Hel'. B KoHcturynmonaom Cyae pas3BepHyAACh OJKeCTOUYeHHass OopwOa,

ME>XAYHAPOAHBIVI AABMAHAX. KOHCTUTYLHVOHHOE ITPABOCYAUWE B HOBOM TBICAYEAETHUN
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IIOCKOABKY IpeAcTaBUTeAr MuH@uHa 1 MUHIOCTa KaTerOpuYeckKu He COT-
AQIIaAuCh ¢ no3unueln OMOyACMEHa, YTBEPFKAASA, YTO 3TO IPOOAEMEl yKe
He CYyILIeCTBYIOIIero rocypapcrsa. B pesyabTaTe KoHCcTUTYIUMOHHEIN Cya
1o npepcraBaeHnio OMOyACMeHa IIPUHSA CIIPaBEAAMBOE pellleHue, KOTO-
PBIM IIpH3HaA cOepe’KeHHUs IpakpaH YKpauHBI UX COOCTBEHHOCTHBIO, KaK U
cOepeskeHUsT THOCTPAHHBIX TPa*kAaH. IDTO pelleHre OTKPBLIAO IepPCIeKTH-
BY BOCCTQHOBAEHMIO IIPAaB MHUAAMOHOB I'Da’KAaH YKPaWHBI Ha UX AeHeX-
HBle BKAaABl B COepOaHke. Tlo3dpHee n EBpONENCKUM CyA IIO IIpaBaM de-
AOBEKa, KOTOPHIM TakK’kKe IIOAYYMA COTHU OOpAallleHWN TPa*kAaH MO 3TOMY
BOIIPOCY, COIIAETCSI B CBOEM pellleHuM Ha Mo3unuio KOHCTUTYITMOHHOTO
Cypa YKpauHHI.

Chepytomuit npuMep. [To npeapctaBreHnio OMOyACMeHa OBIAO IPUHATO pe-
meHne KoHcturynuoHHoro Cyaa 1o peAy obecliedeHHUs IIpaBa Ha CBOOOAY
acconmanuii, KOTOpeIM ObIAa oOeclieueHa CBOOOAA OOBEAMHEHUSI B aCCOIIM-
aruy, 9TO MO oreHKe MeXAYHapPOAHOU OPraHM3allii TPYAA OBIAO IEPBBHIM
TaKUM MpeleAeHTOM Ha IIOCTCOBETCKOM IIPOCTPAHCTBE.

3amuinag 1mpaBa MaTepu Horuodinero >XxypHaaucta ['eoprusa T'oHrapze, 4
CTOAKHYAQCh C HeIIPABOMEPHOM MO3UIMeNd U AeUCTBUSIMU 3aMecTUTend [e-
HEepPaAbHOTO IIPOKYpPOpa CTPaHbl, KOTOPHIM CBOMM IIOCTAHOBAEHUEM OTKa3an
B IPU3HAHUU €€ B KaUeCTBE IIOTEPIEBIIeN CTOPOHEI. AOOMBIINCEH Yepes3 CYyA,
NIpU3HAHNSA HEe3aKOHHBIMU AEUCTBUU 3aMeCTUTeAd ['eHeparbHOTO IIPOKYpPO-
pa U IpoaHaAM3UPOBAB MHOTOUMCAEHHBIE KAA00bl Ha CA€AOBaTEAEU U IPO-
KYPOPCKUX PAaOOTHUKOB, PAOOTHUKOB CAY’KOBI I'OCYAQpPCTBEHHOM Oe3olac-
HOCTH, MUAMIIENCKUX U BOEHHBIX HAUYAABHUKOB, ACUCTBUS KOTOPBIX OBIAO
HEBO3MOYKHO O0>XKan0OBaTh B CYA€OHOM MOPSAKE - KpoMe KakK II0>KaAOBaTh-
Cs Ha HUX UM >Ke caMuM - OMOyACMeHOM OBIAO BHECEHO KOHCTUTYIIMOHHOE
IIpeACTaBA€HHE O IIPU3HAHUU HEKOHCTUTYLIMOHHBIMU IIOAOKEHUN HOPM
I'pa>kpA@HCKO-IIPOIECCYAABHOTO KOAEKCE, KaK IpoTuBopedamux KoHcTUTy-
nunu crpadel. KoHcturynuorHHeNM Cyp moppepkarn OMOyACMeHa M CBOUM
pelleHreM AUKBUAUPOBAA «KAaCTy HellpuKacaeMbIx». Temepb rpa’kpaHe YK-
pauHbBl UMEIOT IPaBO O0YKAAOBATh UX ACUCTBUSA B CYABL OOIEeN IOPUCAUK-
UM B OOUIENIPUHATOM HOPSAKE.

Chepyromiein popmoit B3amMopercTBusg OMOyacMeHa U KOHCTUTYIIMOHHO-
ro Cyaa aBASIeTCd eTO MPUCOEAVHEHNE K IIPEACTABACHUIO, IOAQHHOMY APY-
ruMu CyObeKTaMu. Tak, BO BpeMs HU30MpaTeAbHOM KaMIIaHUU IIpe3u-
AEHTCKUX BBIOOPOB B YKpawHe B 2004 roay, 3amumas npaBa HaubOoaee
YS3BUMBIX KaTETOPUU IPa’kAaH, B YaCTHOCTH, MHBAAMAOB, BETEPAHOB BOU-
HBI ¥ TPYAQ, OOABHBIX, ATOAEM ITOKUAOTO BO3PACTa, @ TAKUX B YKpauHe Hac-
YUTHIBAETCS OKOAO CEMU MUAAMOHOB, OMOyACMeH IIPUHUMAA y4acTUe B Cy-
AeOHOM IIpollecce BMecCTe C HapOAHBIMU AellyTaTaMU YKpPaAWHBI, OTCTauBas
IIPABO Ha y4acTHe B I'OAOCOBAHUU B OOABHMIAX, HA AOMY M B APYIHUX CIle-
IUAABHBIX yupexpeHUAX. KoucturynuoHHEBINM Cya TOAAEP>KaA TO3UIUIO



OMOyACMeHa ¥ B CBOEM PeIlIeHNM KOHCTaTUPOBAaA, YTO OIPaHUUYEHNE TaKUX
KaTeropui rpakpaH BO BpeMsI TOAOCOBAHUS SIBASIETCS HEKOHCTUTYIIMOH-
HBIM.

Hapyienus n3bupaTeAbHBIX IIPaB I'PA’KAQH SABAFIIOTCA IIPEAMETOM MHOTO-
YMCAEHHBIX IIpepcTaBAeHUM OmOyacMeHa B KonctuTynuoHHBIM Cyp B Te-
YeHUe YeThIpeX IMOCAEAHUX U30UpaTeAbHBIX KaMIIaHUU.

OTAEABHO CA€AYeT BBIAEAUTH IIOCAEAHIOIO M30MpaTeAbHYIO KaMIIaHUIO, KO-
TOpasg IPOXOAWAA B YCAOBHUSAX IIOAUTUKO-IIPABOBOI'O KPU3HUCa, Korpa OMOy-
ACMeHY IIPHUIIAOCH 3aluilaTh craTyc KoHctutynmonHoro Cyaa Kak opra-
Ha KOHCTUTYLIMOHHOM IOPUCAUKINU. TakK, IoCcAe IepBOro YKasa [Ipesupen-
Ta O POCIIyCKe NapaaMeHTa BolpeKu cT. 90 KoHcTUTyluu YKpauHEL B all-
penre 2007 ropa, OMOyACMeH Ha BCTpede C [Ipe3anpeHTOM IIPEAAOIKUA eMy
OPUOCTAaHOBUTL AEUCTBHUE COOCTBEHHOTO YKaza AO INPUHITHUS PelleHus
KoncrurynuonHoro Cyapa U HaWTH BBIXOA K3 IOAUTHKO-IIPABOBOTO KPHU3U-
ca IyTeM AMaAora U CcOaraHCHPOBAHHBIX KOMIIPOMKCCOB.

3aTeM IIOCAEAOBAAO ellle TPU YKas3a O AOCPOYHEBIX BEIOOpax. Mexkay TeM
paborta Korcturynmonsoro Cyaa Oblra BHOBB (DAKTHUYECKU IIapaAU30BaHa.
K tomy Bpemenu Cyp yKe He PYHKIIMOHHPOBAA IIOUTH TOA M3-3a OTCYT-
CTBUS KBOPyMa BCAEACTBHE He3aKpENAeHUs Ha 3aKOHOAATEABHOM YPOBHE
NIPUHIUIIA HelIPpepPBIBHOCTU MaHAATa cyAed KoucrurynuoHHOro Cyaa, KO-
TOPBIU AOAKEH AEUCTBOBATH AO IPUHATUSA IIPUCATH BHOBb Ha3HAUYEHHBLIMU
cyapaMmu. [lop crenamu Cyapa e’KeAHEBHO MPOXOAVMAU MACCOBBIE NTMKETHI U
AEMOHCTPAIINU, AUCKPEAUTHMPOBAAUCH CYABU, PACIPOCTPAHSAAACH IOpPOYa-
mwag nHpopManusa o0 UX AWUYHOM JKU3HU. UeTBepo Cypel OLIAU YBOAEHBHI,
a B OTHOIIIEHUM ellle YeThIpeX B MapAaMeHT ObIA BHECEH IIPOEKT IMOCTaHOB-
A€HUS O MpeKpallleHUM UX MOAHOMOUMIA.

B pesyapraTe Cya AO CHX IIOP TaK XU He CMOT PAcCMOTPETh IIPEACTABAECHUSA
O KOHCTUTYIIUOHHOCTH YKa30B [Ipe3npeHTa B OTHOIIEHUN AOCPOYHBIX BBHI-
OOpPOB, KOTOpPhIE, KCTaTH, cocTosAuch 30 cenTsoOps 2007 ropa. Takyke ocra-
AWUCH HEpPacCMOTPEHHBIMU WU TPU KOHCTUTYLIMOHHEBIX IIPEACTABAEHUS, CBS-
3@HHBIE C AOCPOYHBIMHU BBIOOpPaMH B NapAAMEHT, OAHO U3 KOTOPBIX OBIAO
BHeceHO OMOYACMEHOM U KaCaAOCh y4acTHUS B TOAOCOBAHMU I'Pa*kpaH YK-
pauHBL 3a pyOeskoM. Kak MOKasbIBaeT >KU3Hb, B TAKUX CUTyalUsAX CaM
Korcturynnonseir Cyp HY’KAQeTCSI B CEPbE3HOM 3allUTe U IIOAAEPIKKE, B
TOM YHMCAE U CO CTOPOHBI OMOyACMeHa. BmecTe co MHOM Ha KOH(epeHIUN
B cocTaBe Aeaeranum ydacTByeT IlpeacepaTens KoncrutrymuonuHoro Cyaa
3TOTO Tlepuopa AoMOpoBckuit MBaH [TeTpoBuY, KOTOPHIU AAS IIPEOAOAECHUS
Kpusnuca AOOPOBOABHO IIOAQA B OTCTaBKy. MBI BBIHYKA€HBI KOHCTaTHPO-
BaTh, YTO U CETOAHSI He IPEKpalllatoTCs MOIBITKU IIpeBpalleHns KoHcTury-
nuoHHOro CyAa B aHTaKMPOBAHHBIM MOAUTHUYECKUM opraH. C IIeAbIo 3alllu-
TEL He3aBUCUMOCTU KoHCTUTYIMOHHOrO Cyaa IIPOAOATKAETCS ero COTPYAHU-
4eCcTBO € MHCTUTYyTOM OMOyACMeEHa.

ME>XAYHAPOAHBIVI AABMAHAX. KOHCTUTYLIMIOHHOE TTPABOCYAUWE B HOBOM THICAYEAETHN
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MEI cunTaeM, 4TO HAIl ONBIT B3aUMOAEUCTBUA ¢ KOHCTUTYITMOHHBIM CyAOM
B TAaKUX YpPe3BBIYAMHBIX YCAOBHUAX OYAET IIOAE3€H U AN APYTHX cTpaH. Ha
Hallle KOH(epeHIIuU IIPO3BYYaA0 MHOTO MHTEPECHBIX (paKTOB COTPYAHU-
yecTBa OMOYACMEHOB M KOHCTUTYIHUOHHBIX CyAOB, BO MHOI'OM IIOA€3HBIX
A YKpauHbl. Hapeemcs, 94TO IPEAAOSKEHUS IO COBEPIIIEHCTBOBAHUIO Aes-
TEABHOCTH U COTPYAHUYECTBA KOHCTUTYIIUOHHBIX CYAOB M OMOYACMEHOB
HaUAyT cBoe 00O0OIeHUe, HAIpUMeEp, B BHAE PEKOMEeHAAIIUMN yBa’KaeMOU
BeHenmaHCKONM KOMUCCHUU.

BAaPOAapIO 3a BHUMAHHE.

SUMMARY

At all times the state was, is and still stays as the main infringer of Human
Rights. It is a paradox, but that very one creates mechanisms which some-
how level this character of the state and are considered to defend human
rights and to right a wrong.

In the Ukraine the only body of constitutional jurisdiction is the
Constitutional Court. It obtains with the authority to consider constitution-
ality of the laws and other legal acts, as well as the official interpretation
of the Ukainian Constitution and laws. The president, not less than 45
national deputies, the Supreme Court, the Ombudsman and the Supreme
Council of the Autonomous Republic of Crimea are the subjects who apply
to the court for considering the issues of constitutionality of laws and other
legal acts.

It should be mentioned that some cooperational forms of the Ombudsman
and the Constitutional Court of Ukraine.

1. The Ombudsman brings forward the proposal to the Constitutional
Court and takes part in the judicial process personally or through his rep-
resentatives.

2. By the court request gives expert conclusion, states his opinion in the
cases related to the violaton of human rights.

3. The Ombudman join to the proposal brought forward by the other sub-
jects to the Constitutional Court.

It is necessary to mention that even today the efforts to transform the

/' ing independence of the
2 Constitutional Court the coopera-



tion is continued with the Ombudsman institution.

We hope that the suggestions about the improvement of functioning and
cooperation between Constitutional Courts and Ombudspersons will be
summarized as a recommendation of the respected Venice Commission, for
instance.

SAISINE DE LA COUR
CONSTITUTIONNELLE PAR L'AVOCAT
DU PEUPLE

ALMANACH INTERNATIONAL. JUSTICE CONSTITUTIONNELLE AU NOUVEAU MILLENAIRE

KUJTIM PUTO

Membre de la Cour constitutionnelle d'Albanie

Lorsque le constituant a décidé, en 1992, de créer la Cour constitutionnelle, il
lui a octroyé la compétence d'examiner, parmi bien d'autres, les requétes
soumises par des individus alléguant de violations de leurs droits fondamen-
taux a la suite des actes émis ou effectués par 'autorité publique, apres avoir
épuisé les voies de recours ordinaires pour faire valoir leurs droits.

Depuis lors, il a €té ressenti la nécessité d'instituer un mécanisme permettant
d'assurer, avant de recourir aux voies de recours traditionnelles, une protection
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hautement qualifiée des droits et des libertés individuels empiétés par les actes
illégaux ou par les inactions des organes de l'administration publique. Ce
mécanisme permettrait de prévenir que les plaintes alléguant de telles violations
deviennent objets de contrdle par les juridictions ordinaires. C'est ainsi que la
Constitution, adoptée et entrée en vigueur en 1998, a donné naissance a 1'insti-
tution de 1'Avocat du Peuple en tant qu'organe revétant une importance toute
particulieére en prévoyant son droit de saisine de la Cour constitutionnelle.

11 existe un rapport entre 1'Avocat du Peuple et la Cour constitutionnelle qui est
stipulé dans l'article 134 de la Constitution ou celle-ci énumere les institutions
ayant le droit de saisine pour demander a la Cour d'abroger, pour motif d'incon-
stitutionnalité, un texte de lois. D'autre part, s'agissant des limites d'exercice de
cette attribution confiée a I'Avocat du Peuple, la Cour a interprété, dans une de
ses décisions, l'article 60 de la Constitution.

L'article 134 de la Constitution énumeére les organes ayant la faculté de saisir
par requéte la Cour constitutionnelle, a savoir, le Président de la République, le
Premier ministre, au moins un cinquieme des députés de I'Assemblée, le prési-
dent du Controle Supréme de 1'Etat, tout tribunal, 1'Avocat du Peuple, tout
organe de l'autorité locale, tout organe de chaque communauté religieuse, tout
parti politique ou autre organisation ou tout individu. Les sujets pouvant saisir
la Cour sont répartis en deux groupes, 1) en sujets ayant la faculté de saisir sans
aucune restriction la Cour constitutionnelle et 2) en sujets ne pouvant saisir la
Cour que pour des affaires pour lesquelles ils justifient avoir un intérét, dont
I'Avocat du Peuple. Les requétes soumises par les sujets du premier groupe sont
caractérisées d'un trait commun, a savoir, il s'agit d'exercer un contrdle abstrait
d'un texte de loi, dont l'objet de controle est composé de normes juridiques. Par
conséquent, il ne s'agit pas ici de protéger un intérét individuel, mais il s'agit de
faire valoir un intérét public commun, un intérét du bon fonctionnement de
|'Etat.

La saisine de I'Avocat du Peuple est soumise a la condition de fournir une jus-
tification de l'intérét dans l'affaire. Mais, souvent il n'a pas été facile de tracer
la ligne qui sépare les intéréts de 1'Avocat du Peuple des autres intéréts publics.
La condition de justifier un intérét, condition devant étre satisfaite dans la
requéte de I'Avocat du Peuple, a souvent suscité le débat entre les juges consti-
tutionnels, chaque fois que celui-ci a exercé le droit de saisine en vertu de 1'ar-
ticle 134. Il a été question de savoir qu'est-ce qu'on entend pas " intérét " de
1'Avocat du Peuple. Par une décision prise a la majorité de ses membres, la Cour
constitutionnelle a estimé que 1'Avocat du Peuple ne sera justifié pour saisir la
Cour que pour les requétes invoquant l'inconstitutionnalité des actes normatifs
(lois ou autre acte infra législatif) pouvant porter atteinte a 1'organisation et au
fonctionnement de l'institution de 1I'Avocat du Peuple. La Cour a considéré que
I'Avocat du Peuple n'a pas de légitimité lorsque dans sa requéte, il demande

! Décision n° 2 du 3 fevrier 2004 de la Cour constitutionnelle
Décision n° 178 du 8 novembre 2001 de la Cour constitutionnelle



d'abroger, pour motif d'inconstitutionnalité, un texte de loi dont 1'objet de régu-
lation différe des actes susmentionnés. Ainsi, par une de ses décisions, la Cour
constitutionnelle a rejeté la requéte de I'Avocat du Peuple ayant demandé de
déclarer incompatibles avec la Constitution quelques dispositions de la loi por-
tant du régime douanier, en l'espece, portant du refus, par l'administration
générale des douanes ou par la justice, d'examiner la contestation d'amende sans
l'avoir préalablement payé. La Cour a argué que les dispositions attaquées por-
tent sur les questions du fonctionnement du systéme douanier, par conséquent
elles ne portent pas sur des questions d'organisation et du fonctionnement de
'Avocat du Peuple'. Cette attitude adoptée par la Cour constitutionnelle a été
modifiée par la suite. Je ne manquerai pas de vous informer ci-dessous d'une
¢volution tres récente a ce sujet.

La majorité des membres de la Cour estime que 1'Avocat du Peuple est une insti-
tution congue et créée pour protéger les droits et les libertés des individus con-
tre les actes émis par I'administration publique, c'est-a-dire des actes infra lég-
islatifs, alors qu'il ne sera pas de méme lorsqu'il s'agit d'actes émis par
I'Assemblée de la République (le parlement).

Dans une autre décision’, tout en rejetant - pour motif de " manque de légitimité
" - la requéte présentée par 1'Avocat du Peuple, la Cour a argué que " ...I'Avocat
du Peuple a demandé d'abroger une loi alors qu'il est patent que celle-ci n'est pas
un acte émis par un organe de I'administration publique " (I'en l'espéce, de 1'exé-
cutif). Vu le contenu de I'art. 134, alinéa 2 et de 'art. 60 de la Constitution, vu
l'objet de la requéte qu'est 'abrogation d'un texte de loi et non pas un acte de 1'ad-
ministration publique, la Cour conclue que I'Avocat ne justifie pas avoir un
intérét, par conséquent il n'a pas de 1égitimité pour saisir la Cour.

En effet, il s'est avéré que des problemes surgissent quant aux conclusions que
nous venons de mentionner concernant le manque de 1égitimité de I'Avocat du
Peuple pour saisir la Cour d'une requéte attaquant l'inconstitutionnalité d'un
texte de loi. D'une part, I'Avocat du Peuple peut attaquer devant la Cour tout
acte illégal de I'administration publique, et de l'autre part, il ne pourra pas atta-
quer, pour motif d'inconstitutionnalité¢, un texte de loi, alors que I'extension de
la notion de "1égitimité", dans une interprétation élargie, inclue celle de la "con-
stitutionnalité".

En vertu de la Constitution, 1'Avocat du Peuple devra intervenir lorsqu'il constate
que les droits des individus sont violés a la suite des actes ou des inactions illé-
gaux de l'administration publique. Ceci constitue la mission principale de
1'Avocat du Peuple. Pour accomplir sa mission, il devra pouvoir distinguer entre
le manque de légitimité et de régularité dans les actes des organes de 1'adminis-
tration publique et le manque de 1égitimité ou de constitutionnalité ayant son
origine dans la loi méme, donc, ne provenant pas des actes de 'administration.
Si nous prenons en considération ce dernier cas, c'est-a-dire le cas ou le mal
réside dans la loi méme, est-ce qu'on peut conclure de 1'accomplissement de la
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mission de I'Avocat du Peuple se basant uniquement sur une confrontation de ces
actes avec les lois ou bien il va falloir confronter également ces actes avec la
Constitution? Qu'est-ce que devra faire 1'Avocat du Peuple lorsqu'il est convain-
cu que le manque de légitimité de l'acte administratif, ayant porté atteinte aux
droits de l'individu, trouve son origine dans le manque de constitutionnalité de la
loi méme? Est-ce qu'il devra garder le silence ou bien il devra intervenir en vue
de mettre un terme aux violations de ces droits?

Un autre probléme est celui concernant les moyens de réagir de I'Avocat du
Peuple et, en I'espéce, le probléme se pose de savoir s'il s'agit de compétences
de 1'Avocat du Peuple ou simplement de moyens juridiques permettant de met-
tre en ceuvre sa mission et ses compétences. La mission principale de I'Avocat
du Peuple est centrée sur la protection des droits et des libertés de 1'individu.
Les moyens juridiques mis a sa disposition pour mettre en ceuvre cette mission,
tels que la remise des plaintes aupres les organes de I'administration ou des juri-
dictions, le rapport annuel devant 1'Assemblée (le parlement) etc., ne sont pas
de compétences d'attribution matérielle, mais ils sont liés avec la légitimité qui
se trouve en étroite liaison avec la notion de l'intérét. L'article 134, alinéa 2,
exige l'existence d'un lien direct entre la loi attaquée, pour motif d'inconstitu-
tionnalité, et I'intérét du requérant concerné. Or, I'intérét de 1'Avocat du Peuple,
prévu dans la disposition susmentionnée, sera déterminé partant principalement
de ses attributions, particuliérement de l'attribution portant de la protection des
libertés et des droits fondamentaux de l'individu.

Vu l'expérience acquise pendant ces dernieres années, l'on constate actuelle-
ment que malgré les divergences de vues, une bonne partie des membres de la
Cour est d'avis que l'article 60 de la Constitution devrait étre interprété dans un
sens ¢largi, interprétation qui se penche en faveur du renforcement des moyens
permettant d'assurer une meilleure protection des droits fondamentaux de 1'in-
dividu, non seulement vis-a-vis des actes ou des inactions de 1'administration,
mais encore vis-a-vis d'un texte de loi incompatible avec la Constitution. En
faveur de cette opinion, il a ét¢ avancé I'argument suivant : puisque I'on ne pour-
ra pas priver l'individu de présenter une requéte en vue de rétablir un droit fon-
damental violé par un texte de loi, alors 1'on ne pourra pas d'autant moins faire
obstacle a I'Avocat du Peuple de saisir la Cour pour attaquer un texte de loi con-
sidéré incompatible avec la Constitution? L'on y ajoute également un autre
argument fort plausible : la saisine attaquant un texte de loi a été exercé par cer-
taines organisations non gouvernementales ; la Cour a admis et examiné ces
requétes apres avoir constaté qu'elles ont justifié avoir un intérét dans l'affaire.
Alors, pourquoi ne pas accorder le droit de saisine pour ce type de requétes a
'Avocat du Peuple également?

L'attitude tenue par la Cour constitutionnelle, c'est-a-dire, l'attitude suivant
laquelle 1'Avocat du Peuple ne peut pas saisir la Cour pour attaquer un texte de
loi, a eu une influence sur le fonctionnement de cette institution : cette attitude
a entrainé une certaine diminution de l'effectivité de celui-ci, surtout lorsque les



actes ou les inactions commis par les organes de 1'administration publique sont
fondés sur des lois violant les droits fondamentaux des individus, et qui sont,
par conséquent, incompatibles avec la Constitution. Les cas de violations peu-
vent devenir nombreux si I'on prend en considération la disposition de l'article
118/1 de la Constitution qui stipule I'existence d'un lien étroit entre les prévi-
sions de la loi et l'acte infra législatif correspondant, puisque c'est la loi qui
désigne expressément l'organe compétent de I'administration chargé d'émettre
ce dernier, les dispositions devant étre réglementées en vue de leur application
ainsi que les principes a suivre pour émettre l'acte.

L'évolution dont je vous ai parlé ci-dessus, vient d'étre remarqué il y a quelques
jours seulement, lorsque la Cour a examiné le droit de saisine dans une requéte
soumise par I'Avocat du Peuple. La requéte souléve la question de constitution-
nalité d'une disposition du Code électoral ouvrant la voie a I'administration d'in-
tervenir dans certaines conditions et de porter atteinte au droit d'élection d'une
catégorie de citoyens.

Les problémes soulevés et les soucis auxquels 1'on s'affronte quotidiennement
dans le domaine de la protection des droits de l'individu, d'une part, et le besoin
d'intensifier les mesures permettant d'augmenter l'efficacité des organes démoc-
ratiques de I'Etat, de I'autre, ont suscité la nécessité de renforcer les moyens mis
a la disposition de I'Avocat du Peuple en vue de réagir contre toute violation aux
droits fondamentaux. C'est ainsi que I'Assemblée de la République (le
Parlement) a adopté la loi n® 9398 du 12.05.2005 faisant des amendements a la
loi portant de 1'Avocat du Peuple. Ces amendements apportent des modifica-
tions quant au rapport entre 1'Avocat du Peuple et la Cour constitutionnelle.
Ainsi, I'Avocat du Peuple pourra dorénavant ne pas se limiter a formuler des
recommandations pour l'abrogation d'un texte de loi, pour motif d'inconstitu-
tionnalité, mais il pourra exercer directement le droit de saisine devant la Cour
constitutionnelle.

Dans les conditions que la Constitution impose des limites sur le nombre des
sujets ayant le droit de saisine de la Cour constitutionnelle et quelle interdit l'au-
to- saisine, la mesure prise a permis de combler, dans une certaine mesure, les
lacunes dans le domaine des sujets ayant le droit de saisine de la Cour constitu-
tionnelle.

Je vous remercie pour votre attention.

PE3IOME

B 1992 r. 3akoHOpaTeAb, yupepuB KoHCTUTYIUMOHHBIU Cya, IIPEAOCTaBUA
€My, CpeAr IIPOYHUX, IIOAHOMOYME pAacCMaTpPUBATH 3aIIPOCH], IIPEACTABAEH-
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HBbIe Ha pacCMOTpeHHne MHAUBUAAMU, CCLHIAAIOIMMMUCS HA HAPYHIEHUsI UX
OCHOBHBLIX IIpAB aKTaMW, IIPDUHATBIMU UAW IIPDUMEHEHHBIMU TI'OCYAAPCTBEH-
HOU BAAQCTBIO, MCYepPIIaB APyTue CpeApACTBa 00>Kan0OBaHUS C IIEeABIO BOCCTa-
HOBAEHUA CBOUX IIPaAB.

C Tex mop BO3HUKAA HEOOXOAUMOCTb YCTAHOBAEHUS MEXaHM3Ma, II03BOAL-
IOLIEro IIPEAYIIPEeXAATh IIPEACTABACHHE JKaAro0 Ha HapylleHue IIpaB u
CBOOOA, AUI] HEe3aKOHHBIMM AaKTAMU MAU 0e3AeSITeABHOCTBIO I'OCYAAPCTBEH-
HBEIX OPTaHOB B OOBIUYHBIE CyAeOHBIe MHCTAaHIUU. TakuM obOpa3oM, KoHcTu-
TyL[Usl, IIPUHATAs M BCTyIUBINAasd B CUAY B 1998 roay, yupepuina UHCTUTYT
HapoaHOro apBokara, MMeMOIero ocodoe 3HaueHHe, YUUTHIBAs ero IIPaBo
obpamenus B Korcturynuonsusd Cya,

CywecTByeT CcBg3b MeXAy HapopaHBIM apABOKATOM M KOHCTUTYIIMOHHBIM
CyaoM, KoTopagd o0ycAaOBAeHA cTaThbel 134 KOHCTUTYIIMH, TAe NepedncAe-
HBbl CyOBEKTHI, UMelolllie IIpaBo oOpaleHusd B KoHcTuTynuoHHBIN Cya 110
3aIIpoCy O HEKOHCTUTYIIMOHHOCTH TeKCTa 3aKOHaA.

Coraacuo craTtbe 134 KoHcTuTrynuu cyObeKTH, UMeoIIre IIpaBo oOpallle-
HUS, MOTI'yT OBITH Pa3peA€HBl Ha ABe IPyHNBL 1) cyOBEKTHI, UMEIOIIYe IIpa-
BO oOpaieHna B KorctutynnoHHBINM Cyp 0e3 KaKOro-Anub0 OrpaHUYeHUs U
2) cyOBeKTHl, UMelollre IIpaBo oOpallleHHusI TOABKO IO BOIIpOcaM, CBI3aH-
HBIM C UX UHTepecaMH, K KOTOPHIM OTHOCUTCSI M HapoaHBIN apBOKaT.

Obpaiienune HapopHOro apBokaTa IIpeAlionaraeT 00OOCHOBAHHOCTb UHTepe-
ca B pene. Ho yacTo HeAerko 0O4epTUTh AMHUIO MeXKAY UHTepecaMu Hapoa-
HOT'O aABOKATa U APYTMMU NYOAWYHBIMU WHTEPECAMMU.

Yrto moHuMaeTcs mmop, "uHTepecoM” HapoaHoro apBokara? Perienuem, mpu-
HATBIM OOABIINHCTBOM ero uneHoB, KoHctutynmouHbEIN Cyp cuea, uto Ha-
POAHBINM aABOKAT UMeeT MPaBO OOpalleHus 10 BOIPOCaM O HEKOHCTUTYIIM-
OHHOCTH HOPMATHUBHBIX aKTOB (3aKOHBI MAM APYIHe IMIOA3aKOHHBIE aKThI),
HapyLUIaOUINX HOPMBI OpraHM3aluy U PyHKIUOHUPOBaHUSI UHCTHUTYTa Ha-
POAHOTO apBOKaTa.

BoapmmucTBO uAaeHOB KoHcTuTymmonHoro Cyaa cuuraeT, 9yTo HapopHBINU
AABOKAT - MHCTUTYT, CO3AAHHBIN AAS 3aIIUTHI IPaB U CBOOOA UHAMBUAOB OT
aKTOB, IPUHATHIX TOCYAAPCTBEHHBIMU OPraHaMM, TO €CTh IIOA3aKOHHBIX aK-
TOB, YTO HEAB3s CKa3aTb 00 akTax, NpUHATHIX CoOpaHueM PecnyOAnKu
(TTaparameHnTOM).

C opHOU cTOpOHBI, HapoaHBIN apBOKAT MOJXKeT ocliapuBaTh nepep Konc-

TUTYLUOHHBEIM CyAOM AOOOU HE3aKOHHBIM aKT TOCYAAPCTBEHHBIX Opra-

HOB, U C APYTOM CTOPOHBI, OH He MOJKeT OCIIapUBATh KOHCTUTYIIMOHHOCTH

TeKCTa 3aKOHa, B TO BpeMs KaK IIOHSTHe '3aKOHHOCTB', B PACIIMPEHHON
-




CoraacHo Koucturynuum HapopHBIM apBOKAT AOAKEH OyAeT BMeENIaThCH,
KOTA@ OH CUHTAET, YTO IIpaBa MHAMBHUAOB HAPYIIIeHBl HE3aKOHHBIMU aKTaMHU
UAM 0e3AesITEABHOCTBIO F'OCYAQPCTBEHHEBEIX OPraHOB. OTO TAaBHAas MUCCHUS
HapoaHoro aapBokara.

B 2005 ropy I'lapramenTOM PecriyOAMKM OBIAU IIPUHATHEL AOIIOAHEHU K 3a-
KOHY o0 HapopHOM apBOKaTe, COTAACHO KOTOPBIM HapopHBINM aABOKAT MO-
>KeT BIIpeAb HEIIOCPEACTBEHHO oOpaliaThecsa B KoHcTuTynuoHHb CyA,.
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Ladies and Gentlemen
First, I would like to thank the organisers for the invitation to participate 157
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in this interesting conference, and for their hospitality.

Now, I would like to say just a few words on the speech held by the
Member of the Albanian Constitutional Court, Mr. Kujtim Puto.

In 2000, the Albanian Ombudsman submitted to the Constitutional Court
his request to interprete the signification of Article 134 of the Albanian
Constitution relating to what would be considered as " the interests of the
People's Advocate". The Constitutional Court made a good interpretation
at that time stating that the interests of the People's Advocate include not
only issues regarding his status, his salary and so on, but his interests are
closely connected with the rights and freedoms of individuals who lodge
their complaints to him.

Practically, in two cases, as Mr. Puto mentioned, the Constitutional Court
narrowed this interpretation and declined two requests submitted by the
Ombudsman on the grounds of lack of legitimacy. You are all aware of the
fact that no one can complain against the mistake made by the
Constitutional Court and as such the Constitutional Court itself must correct
it. Consequently, we have been expecting for the Constitutional Court to
correct its mistake. It did not allow the Ombudsman to submit his requests
on declaring some laws of the Albanian Parliament as anti - constitutional.

Over these 8 years, the Ombudsman of Albania has submitted 9 requests
to the Constitutional Court of which 3 were declined, 4 were accepted
and as a result which one law of the Parliament and six government deci-
sions have been invalidated.

Based on the requests submitted by the People's Advocate, in February
2000, 3 government decisions were invalidated which led to violation of
human rights, that is hundreds of people got dismissed from work for polit-
ical reasons, accordingly violating their constitutional rights.

Conclusively, to my opinion, in former socialist countries, the Ombudsman
must have the right to address the Constitutional Court and on the other
side the Constitutional Court to be benevolent to the requests submitted
by the Ombudsman.

In Ljubljana Conference, in November 2001, it was recommended the Role
of the Ombudsman to be widened before the Constitutional Court. This is
essential to our countries as it helps for further strengthening of our
democracy and further protecting human fights.

Thank you for your attention.

PE3IOME

B 2000 ropy anbanckumi OMOyAC-
MeH TIpEACTaBUA KOHCTUTYITMOH- gR%




"HoMy Cyay 3ampoc o0 MHTepHpeTanuy 3HaueHus craTbu 134 arbaHCKOU
Koncturynum, Kacaromjelcd paccMOTpeHus "nHTepecoB HapopHoro 3a-
muTHUKA' . KoHCTUTYIIMOHHBIN CyA AaA CAEAYIOIIYIO MHTEpPIpeTaluio: NH-
Tepecbl HapopHOro 3alllUTHMKA BKAKOUAKOT HE TOABKO BOIIPOCHL OTHOCH-
TEeABHO €ro CTaTyCa, 3apIAQTBEl U TaK AdAee, HO U BOIIPOCHL, TECHO CBA3a-
HHBIE C IIpaBAMHM U CBOOOAAMU AIOAEU, KOTOPBIE IIPEACTABASIOT €MY CBOU
>KaAOOHI.

®akTUYecKH, MO3Ke, B ABYX CAyYadX, KakK ynmoMwHyA T. [Tyto, Koncturyim-
OoHHBIN Cyp Cy3UA 3Ty WHTEPIpPeTallUo U OTKAOHUA ABA 3aIlpOCa, IIPEeACTaB-
AEHHBIX Ha paccMoTpeHre OMOYyACMEHOM, Ha OCHOBAHUU He-AOCTATOYHOU 3a-
KOHHOCTHU. Heo6XopMMO OTMEeTUTH TOT (PaKT, YTO HUKTO He MMeeT IIPaBo 00-
JKanoBaTh pemteHne KorctutynuonHoro Cyaa, M TOABKO KOHCTUTYLIMOHHBIN
Cya, uMeeT HEIOCPEACTBEHHBIE TIOAMOMOYHNS HCIIPABUThL CBOIO OMIMOKY. Cae-
AOBATEABHO, OJKUAAAOCH, YTO KOHCTUTYITUOHHBIN CyA UCIPABUT CBOIO OLINO-
Ky. OTO He II03BOASIAO OMOYACMEHY IIPEACTABASITH CBOM 3aIIPOCH], OOBIBAISA
HeKOTOpble 3aKOHBI arbaHCcKoro ITapaaMeHTa aHTUKOHCTUTYIIMOHHBIMU.

3a 3T 8 AeT OMOyACMeH AAOQHUM NPeACTaBHUA 9 3ampocoB B KoHCTHTY-
nuoHHBEIN CyA, M3 KOTOPBHIX 3 OBIAM OTKAOHEHHI, 4 IPUHATEI, B TOM YUCAE
3akoH [TaparaMeHTa U I1eCTh TPAaBUTEABCTBEHHBIX pellleHuM OLIAU MTpu3Ha-
HBI HEeACHUCTBUTEALHBIMMU.

B pesyabTaTe NPUHATHSA pelleHud N0 3anpocy HapopHoro 3alllUTHHKAE, B
deBpanre 2006 OBIAM AMIIEHBI 3aKOHHOW CHABI 3 IPAaBUTEABCTBEHHEBIX pe-
LIeHUs, KOTOpble IIPUBOAVAN K HaApPYUIEHUIO IIPAB AUIl, KOTOPHIE OBIAU AW-
1IeHbl pabOTHl IO MOAUTHYECKUM IPUUYMHAM, COOTBETCTBEHHO Hapyllad UX
KOHCTUTYLIMOHHBIE IIPABa.

Ilo MHeHUIO aBTOpPa, B OBIBIIMX COIJMAAMCTHYECKHX cTpaHax OMOyACMEH
AOAKEH MMeTh IpaBo oOpamatbcsa B KoHctutynuonHBIN Cya, a ¢ ApyTroM
cTopoHbl, KoHcTutymuoHHbs Cyp AOAKEH OBITH AOOPO’KEAATEABHBIM K
3anpocam OmMOyACMeHa.

EXPERIENCE OF SWEDEN ON ENSURING
AND PROTECTION OF HUMAN RIGHTS IN
THE SPHERE OF COOPERATION OF THE
BODIES OF CONSTITUTIONAL JURISDICTION
AND THE PARLIAMENTARY OMBUDSMEN

MARIANNE VON DER ESCH

Head of International Division Presentation
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The Parliamentary Ombudsmen

Supervision of the Courts

Due to the fact that the Parliamentary Ombudsmen in Sweden supervise
the courts it is not fully correct to use the word cooperation between the
bodies of Constitutional Jurisdiction (in the Swedish case, the courts of
general jurisdiction and the administrative courts), on the one hand, and
the Ombudsman, on the other, when talking about ensuring and protec-
tion of human rights. I would rather say that the courts as well as the
Parliamentary Ombudsmen - each within their own jurisdiction - are
ensuring and protecting human rights in accordance with the Swedish
Constitution and the European Convention for the Protection of Human
Rights and Fundamental Freedoms.

The role of the Swedish Parliamentary Ombudsmen is of a constitutional
nature. It is laid down in the Swedish constitution that the Riksdag - the
Swedish Parliament - shall elect one or more ombudsmen to supervise the
application in public service of laws and other statutes. According to the
Ombudsman Act the ombudsmen are to ensure

"in particular that the courts and public authorities in the course of their
activities obey the injunction of the Constitution about objectivity and
impartiality and that the fundamental rights and freedoms of citizens are
not encroached upon in the public administration".

The Swedish Ombudsmen's supervision of the courts is based on the
assumption that the courts - and individual judges - are independent
under the law but that they are not entitled to put themselves above the
law. However, when safeguarding fundamental rights and freedoms, the
Ombudsmen themselves need to respect the fundamental right to have
one's case tried before an independent court of law. Consequently, when
supervising the courts, the Ombudsmen must avoid any infringement on
the independence of the courts. Therefore, the Ombudsmen do not inves-
tigate matters concerning the way in which a court has assessed the evi-
dence in a case or how it has interpreted the law, at least not as long as
the interpretation can be regarded as acceptable.

In most cases concerning the courts the activities of the Ombudsmen are
instead devoted to matters of procedure, to "due process of law". Thus,
the Ombudsmen normally restrict their supervision of the courts to mat-
ters concerning, for example, undue slowness in the processing of cases,
equality of arms between the parties, coercive measures and erroneous
processing. They may also criticize biased or rude behavior of judges and
they sometimes criticize courts on the grounds that they have not stated
the reasons for a judgment in the way required by the Code of Judicial



Procedure.

No Constitutional Court

In Sweden there is no Constitutional Court. Whether there is a need for
one is an issue of vivid debate in my country.

For the time being, review of the constitutionality of laws and decrees is
carried out before the adoption of new laws as well as by all courts in con-
crete cases once the law is adopted.

Judicial preview is carried out by the Council on Legislation, to which all
major items of draft legislation should be referred. The Council is a con-
sultative body, the opinion of which is not binding on Government or
Parliament. It is composed of justices of the Supreme Court and the
Supreme Administrative Court. Its task is to evaluate draft legislation from
the point of view of its conformity with the legal system, its compatibility
with constitutional law as well as with the European Human Rights
Convention and European Community law.

Judicial review, on the other hand, is carried out by, primarily, the courts
of law. According to the Constitution (Instrument of Government, Chapter
11, Art. 14) a court or a public body - if it finds that a provision is con-
trary to a rule of fundamental law or other superior statute, or finds that
a procedure laid down in a law has been disregarded in any important
respect when the provision was made - may not apply the provision. If the
provision has been approved by the Parliament or by the Government,
however, it shall be waived only if the error is manifest.

As I mentioned at the outset, the courts and the Ombudsmen, each with-
in its jurisdiction, protects and ensures human rights. Let me briefly exem-
plify how this is done, by mentioning a recent important development in
the case-law of the Supreme Court and two recent decisions by the
Parliamentary Ombudsmen.

Recent case-law of the Supreme Court in Sweden with regard to violations
of the European Convention

The Swedish Supreme Court has, during the last few years, developed a
case-law which strongly emphasizes the role and effect of the European
Convention on Human Rights within our national legal system.

The Court has stated that violations of the European Convention may lead
to the imposition of damages by Swedish courts, regardless of the fact that

! Article 13 - Everyone whose rights and freedoms as set forth in this Convention are violated shall have an
effective remedy before a national authority notwithstanding that the violations has been committed by per-
sons acting in an official capacity

2 Article 41 - If the Court finds that there has been violation of the Convention or the protocols thereto, and if
the internal law of the High Contracting Party concerned allows only partial reparation to be made, the
Court shall, if necessary, afford just satisfaction to the injured party
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according to existing national legislation it is not - at least not always -
possible to award damages for such violations. The Court based its reason-
ing on the fact that according to article 13' of the Convention, anyone,
whose rights and freedoms as set forth in the Convention are violated, shall
have an effective remedy before a national authority. The obligation to pro-
vide an effective national remedy includes, the Court found, also the right
to just satisfaction according to Article 41 of the Convention. Thus, the
Supreme Court has, on the basis of Article 41> and without explicit foun-
dation in national legislation awarded damages in cases concerning viola-
tions of Article 6 (the right to a fair trial within reasonable time - see NJA
2005 p. 462), of Article 5 (the right to liberty and security- see O 2572-04,
4 May 2007) and of Article 8 (the right to respect for private and family
life - see T 672-06, 21 September 2007%).

In other words - this established new case-law means that a person no
longer needs to exhaust all internal remedies in Sweden and then apply
to the European Court of Human Rights in Strasbourg to receive compen-
sation in accordance with the European Convention. It will considerably
strengthen the respect for the Convention and simplify matters for indi-
viduals who consider that their rights have been violated.

The work of the Swedish Parliamentary Ombudsmen with regard to pro-
tecting human rights

As 1 mentioned earlier, the duty of the Swedish Parliamentary
Ombudsmen is to ensure "in particular that the courts and public author-
ities in the course of their activities obey the injunction of the
Constitution about objectivity and impartiality and that the fundamental
rights and freedoms of citizens are not encroached upon in the public
administration".

The Swedish Constitution consists of four different laws; The Instrument
of Government - which contains a Bill of Rights, The Act of Succession,
The Freedom of the Press Act and The Fundamental Law on Freedom of
Expression.

In this context I would like to mention that the first Freedom of the Press Act
in Sweden dates back to 1766 when written material of public authorities in
principal became accessible to the public. With the exception of some years
of more or less autocratic regimes at the end of the century, the principle of
public access to official documents (principle of transparency) has existed in
Sweden for more than 200 years. (I dare say a reason for the low degree of
corruption in Sweden!). An important part of the work of the Parliamentary
Ombudsmen consists of supervising the application of the Freedom of the
Press Act and the Fundamental Law on Freedom of Expression. About 5 % of
the total amount of complaint cases that we receive concerns issues related
to access to official document and freedom of expression.



Two fairly r n handl h m men

1. The first case concerned the enforcement by the Security Police of a
Government decision to expel two Egyptian citizens.

In December 2001, the Government decided to reject applications for polit-
ical asylum submitted by two Egyptian citizens and ordered the two men
to be expelled. It was decided that the expulsion order should be enforced
without delay by the Security Police. Their destination was to be Egypt. In
the decision it was stated that the two men had occupied leading positions
in an organisation that was guilty of terrorist acts and that they could be
held responsible for the actions of the organisation in question.

On the day of the Governments decision, the two Egyptians were detained
and taken to an airport in Stockholm to await transport to Cairo in an
American aircraft. Apart from Swedish and Egyptian officials, the plane
was also carrying American security personnel. Before the plane took off,
the American officials undertook a security check of the two Egyptians
inside the police station at the airport. This inspection involved various
forms of force and coercive measures.

After the expulsion had been described in a TV-programme, The Chief
Parliamentary Ombudsman Mr. Mats Melin decided in May 2004 to
launch an inquiry on his own initiative.

Having thoroughly investigated the case, the Chief Parliamentary
Ombudsman Mr. Melin expressed extremely grave criticism of the
Security Police which may be summarized as follows.

- Relinquishment of official authority

At the airport the security police already failed to maintain control of the
enforcement, thereby allowing American officials free hands to exercise
public authority on Swedish territory. Relinquishing Swedish public author-
ity in this way to foreign officials is not compatible with Swedish law.

- Degrading treatment

The enforcement was carried out in an inhuman and therefore unaccept-
able manner. The way in which the Egyptians were treated is alien to
Swedish police procedures and cannot be tolerated. The treatment to
which the two men were subjected was in some respects unlawful and must
be characterized overall as degrading. Questions may also be raised as to
whether the way in which the enforcement was carried out constituted a
breach of Article 3 of the European Convention (prohibition of torture).
The Security Police should have intervened to prevent this inhuman treat-
ment.

- Passivity

The way in which the Security Police dealt with this case was character-

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

163



164

MARIANNE VON DER ESCH. PARLIAMENTARY OMBUDSMEN OF SWEDEN

ized throughout by passivity - from the acceptance of the offer of the use
of an American aircraft until completion of the enforcement. One exam-
ple that can be mentioned is the failure of the Security Police to ask for
information about what the security check demanded by the Americans
would involve.

- Inadequate organisation

None of the officers present at the airport had been assigned command of
the operation. The officers from the Security Police who were there had
relatively subordinate ranks. None of them considered that they bore the
ultimate responsibility for the enforcement. They also acted with remark-
able deference to the American officials.

In his report, Mr. Melin discussed at some length whether the treatment
of the two men could be characterized as torture. He found this not to be
the case, considering how this concept has been elaborated by the
European Court on Human Rights, but concluded that it must at least be
considered to have been degrading.

The case has sometimes been cited as an early example of so called
extraordinary rendition. This term is used to describe a process in which
individual f terrori iviti r retly and with n i
in law taken rtain h r with the Uni h
they can be interrogated there in a brutal manner. The Swedish case of
transporting suspects to Egypt was at least not a typical such case, as the
transport was not the result of a kidnapping by CIA agents. Instead it was
- as such lawfully - ordered by the Swedish government.

2. The second case concerns the intervention by a police officer during a
demonstration.

The demonstration took place in a central square in Stockholm with the
aim to protest against Swedish abortion law. Some ten persons took part in
the demonstration. They displayed large pictures of aborted foetuses on
placards. When police arrived at the scene, a Police Inspector declared that
the pictures had to be removed as they, according to his opinion, could
cause offence. If they were not removed, he would report the leader of the
demonstration for disorderly conduct and the pictures would be confiscat-
ed. The demonstration could be continued without the placards. As a
result, the demonstraters chose instead to terminate the demonstration as
they did not consider it meaningful to complete it without being able to
display their pictures clearly.

The question in the case was whether the actions of the police officer
actually involved infringement of the fundamental freedoms and rights of
the demonstrators. Mr. Mats Melin, Chief Parliamentary Ombudsman,
founded his appraisal on the statement by the European Court on Human



Rights, many times repeated, that freedom of expression comprises, not
only information and ideas that receive a positive reception or can be
regarded as harmless, but also those that outrage, shock or disturb the
state or some part of its population. He stated that, indeed, the duty of
the state to safeguard the rights of its citizens to express their ideas
applies particularly to those ideas and standpoints that may cause offence.
The more harmless ideas do not require the same degree of protection.
Even though he could perfectly well understand that the pictures caused
offence, he therefore concluded that the police intervention had no basis
in law and must, in view of its effect, be considered an infringement of
the freedom of the demonstraters to assemble and to demonstrate. (Dnr
3049-2005)

* Kk

All in all, the active safeguarding of the fundamental rights of the individual
is a hallmark of a democratic state subject to the rule of law. The supervi-
sion of the constitutionality in the field of ensuring and protection of Human
Rights in the work of the Public Administration is carried out through differ-
ent institutes in Sweden were the Swedish Parliamentary Ombudsmen and
the General Courts and the Administrative Courts are corner stones.

PE3IOME

YuuteiBasg TOT (pakT, uyTo [TapramenTcKUM oMOyAcMeH [lIBenmn OCyIecTBASI-
€T KOHTPOABb Hap CyAaMU, HEBEPHO MCIIOAB30BAThH CAOBO COTPYAHUYECTBO
MeKAY OopraHaMu KOHCTUTYIIMOHHOU IOPUCAUKIINU (B caydae LllIBermuu
CYABL OOIeNd IOPUCAUKIUU U aAMUHUCTPATHUBHBIE CYABI), C OAHOM CTO-
poHEl, 1 OMOYACMEHOM - C APYTOM CTOPOHBI, KOTAA Pa3roBOP UAET O Ta-
PaHTUPOBAHWHU U 3alluTe IpaB dyeroBeKa. CyAbl M IlaparaMeHTCKUUM OM-
OyACMEH - KaXABIM B CBOEU IOPUCAMKIUHU - FAapPaHTUPYIOT M 3alllUINAIOT
npaBa yeaoBeKa coraacHo Koucrurynuu IllBenum u EBpomneickou KOH-
BEHIIUM O 3alllUTe IIpaB YeAOBEKa W OCHOBHBIX CBOOOA.

B IIsenuu nHet Koncturynumonnoro Cyaa. ECTb A B HeM HEOOXOAUMOCTE?
OTOT BOIPOC SBASIETCS TPEAMETOM Ae0aTOB.

B HacrosIlee BpeMs, AO IPHUHSTHS HOBLIX 3aKOHOB, 3aKOHLI U ACKPEThHI
IIPOBEPSIIOTCS. Ha KOHCTUTYIIAO-
,}; HHOCTb.

, [IpeaBapuTearHOE CyaebHOE pac-
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CMOTpEHHEe OCYIIECTBASIETCSI 3aKOHOAATeABHBIM COBETOM, KyAd Iepepa-
IOTCS Ha PacCMOTPeHHe BCe OCHOBHBIE IYHKTHI 3aKOHOAATEABCTBA. COBET
SIBASIETCSI KOHCYABTAQTHUBHBIM OPraHOM, MHEeHHe KOTOPOIo He OO0SI3BIBaeT
IlpaBuTtenscTBO U [lapArameHT.

Ero 3apada cOCTOUT B OIleHKe IIPOEKTa 3aKOHOAAQTEABCTBA C TOUKU 3PEHUSI
€ro COOTBETCTBUS CyAeOHOM cucTeMe, KOHCTUTYLIMOHHOMY 3aKOHY, a TakK-
ke EBpomnelickoli KOHBEHIIMU IO IIpaBaM 4YeAOBeKa U 3aKOHy Empomnelic-
KOI'o cOOOIIlecTBa.

CyaeOHBIH 0030D, C APYTOU CTOPOHBI, BBHIIOAHSIETCI B OCHOBHOM CYAAMH,
AEMCTBYIOIIMMHU 10 HOpMaM obOmjero npasa. CoraacHo KoHcTurynuwy, ec-
AU CYA WAU I'OCYAQPCTBEHHBINM OpraH HaXOAUT, YTO HOpPMa IIPOTUBOPEYUT
HOopMe (DYHAAMEHTAABHOTO 3aKOHA MAU APYTOTO 3aKOHQ, UMEIONMIEero OOAb-
IIYI0O IOPUAMYECKYIO CUAY, UAU HAXOAUT, UYTO NPU YCTAHOBAEHWU HOPMBI
He ObIra COOAIOAEHA IIPOIleAyPa, 3aKpellAeHHas B 3aKOHe, HOpMa MOJKeT
He IpuMeHAThCcA. HecMoTpsa Ha TO, 4To HOpMa OBIAA yTBep>kpeHa [lapaa-
MeHTOM HuAU [IpaBUTEABCTBOM, B CAydYae OOHAPY’KEHHUS OLINOKM OHA MO-
>KeT OBITb OTKAOHEHA.

3a TpOIIeAllle HeCKOABKO AeT BepxoBublti Cyp llIBenmuu paspaboTan
IpelneAeHTHOe IIpaBO, KOTOpOe IIPUAAET 0coboe 3HaueHue POAU U 3 dek-
TUBHOCTH EBpomnelickol KOHBEHIIMM IO IIpaBaM 4YeAOoBeKa B paMKaxX Ha-
IIMOHAABHOTO 3aKOHOAaTeAbCcTBa llIBemnun.

YcTaHOBAEHHOE HOBOE IIpeleAeHTHOEe IIPaBO O3HAYaeT, YTO AAS TIOAyYe-
HUS KOMIIEHCAIIUW, COTAACHO EBPONENCKOM KOHBEHIIUH, YEAOBEK yyKe He
AOMJKEH HMcYepliaTh Bce BHyTpeHHUe cpeacTBa B LlIBeruu M AMIIE TOTOM
obpaTuTthcs B EBpomeiickuii cyp o mpaBaM deAaoBeKa B CTpacOypre. 3To
3HAQYUTEABHO IOBBICUT yBa’keHHe K KOHBEHIIMU W YIPOCTUT BOIIPOC AAS
AIOAEH, CUHUTAIOIUX, YTO UX IIpaBa OBIAM HapYIIEHHI.

B meaoM, akTHBHAasa 3amuTa (PyHAAMEHTAABHBIX IIPAB YEAOBEKa SIBASIETCS
KpUTEpPHUEM AEMOKPATUYECKOTO TOCYAAPCTBEHHOTO ITOAXOAA K IIPABOBBIM
HOpMaM.

EXPERIENCE OF CYPRUS ON ENSURING
AND PROTECTION OF HUMAN RIGHTS IN
THE SPHERE OF COOPERATION OF THE
BODIES OF CONSTITUTIONAL JURISDICTION
AND DEFENDER OF HUMAN RIGHTS



(OMBUDSMEN)

HARIS SOLOMONIDES
Senior District Judge of Nicosia District Court

The Republic of Cyprus was established as an independent and sovereign
state in 1960. The supreme law of the country is its written Constitution.
The Constitution established a democratic state governed by the rule of
law and ensured that all fundamental rights and liberties are protected and
guaranteed.

The notion of human rights refers to the relationship between the individ-
ual and the State: the freedoms and rights that individuals should enjoy.

The foundation of modern human rights is the concern with the life, free-
dom and dignity of the human being. The purpose of translating these
concerns into rights is to ensure their respect and protection through laws
and institutions.

Every individual and every organ of society must strive by progressive
measures to ensure the protection and promotion of human rights. There
are, however, institutions which have been specifically entrusted with the
task of ensuring, protecting and promoting human rights in Cyprus: the
Supreme Court and the Ombudsman, each operating within their own sep-
arate jurisdictions. Taken together, they form an impressive system for the
protection of human rights.

The Constitution has introduced in its legal system machinery for judicial
control of the constitutionality of laws and the legality of administrative
action. The Administration of Justice (Miscellaneous Provisions) Law 1964,
as amended, merged the Supreme Constitutional Court and the High
Court set up under the Constitution, into one court, called the Supreme
Court. The Supreme Court consists of 13 judges, one of whom is the
President.
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The Supreme Court exercises both original and appellate civil and crimi-
nal jurisdiction. It is vested with authority as:

1. The Supreme Constitutional Court.
2. An Administrative Court.

3. An Admiralty Court.

4. An Appellate Court.

5. A Court with exclusive jurisdiction to issue the prerogative writs of
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a) habeas corpus
b) mandamus
c) prohibition

d) certiorari, and

(
(
(
(
(e) quo warranto.

The legally binding force of human rights manifests itself in their judicial
protection. In the exercise of its administrative jurisdiction the Supreme
Court hears cases between the State and the individual and it is of great
importance in the protection of human rights.

The Supreme Court has and exercises sweeping powers not only to review
the constitutionality of statute laws but also to control judicially the actions
of the administration.

Under Article 146.1 of the Constitution the Supreme Court has exclusive
jurisdiction to adjudicate finally on a recourse made to it on a complaint
that a decision, act or omission of any organ, authority, or person exercis-
ing any executive or administrative authority is contrary to any of the pro-
visions of the Constitution or of any law or is made in excess or in abuse
of powers vested in such organ or authority or person. Since the jurisdic-
tion is exclusive to the Supreme Court no other or any concurrent jurisdic-
tion can exist for the judicial control of administrative acts.

The above provision has been interpreted by the Supreme Court as import-
ing into our legal system the field of administrative law, as it is known in
Europe.

A recourse may be made to the Supreme Court by a person whose exist-
ing legitimate interest is adversely and directly affected by such decision,
act or omission.

According to Article 146.4 of the Constitution, the Supreme Court, in the
exercise of its revisional jurisdiction may declare the decision, act or omis-
sion, in whole or in part, as null and void or affirm the decision, act or
omission, in whole or in part.

Ombudsman institutions take many different forms in different countries.

In Cyprus, provision for the institution was made as early as 1972 (Law No.
107/1972), but it actually came into force and operates since 1991 (Law No.
3/1991). The institution is of Swedish origin and in Greek is known as
Commissioner for Administration.

The Ombudsman is an independent officer of the State appointed by the
President of the Republic upon the recommendation of the Council of
Ministers and with the consent of the majority of the House of



Representatives.

On the application of a citizen, the Ombudsman examines any activity of
any administrative or government officer, authority or organ, including a
municipal one (Law No. 101(I)/1995). After the examination of each case,
the Ombudsman submits a written report to the competent authority, with
a copy to the complainant. If he makes a submission or suggestion which
is not complied with by the authority, the Ombudsman can submit a report
to the Council of Ministers and to the House of Representatives referring
the whole case to them.

The departments and authorities in respect of whom the Ombudsman may
investigate complaints are:

- The Public Service: Ministries, Departments and Services coming under
Ministries, except matters of general government policy.

- The Public Educational Service.
- The Police.
- The National Guard.

- Legal Persons of Public Law (e.g. Electricity Authority of Cyprus, Cyprus
Telecommunications Authority, Cyprus Ports Authority, Cyprus
Broadcasting Corporation).

- Local Authority Organizations: Municipalities, Community Councils.
The following organs do not come under the control of the Ombudsman:
- The President of the Republic.

- The House of Representatives.

- The Council of Ministers.

- The Supreme Court and every subordinate court.

- The Attorney-General.

- The Auditor General.

- The Governor of the Central Bank.

- The Public Service Commission.

The Ombudsman does not also examine complaints in connection with:
- Private disputes.

- Any action certified by a competent Minister that it concerns the rela-
tions between the Republic and any other state or international organi-
zation, or the defence, or the security, or the foreign policy of the
Republic.
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- Any action in relation to which any proceedings before any Court or the
examination of a hierarchical recourse before any administrative authority
are pending.

- Disciplinary or criminal offences.
- Matters of general government policy.
- Activities of a Minister, as a member of the Council of Ministers.

The complaint must be directed against actions taken in the exercise of
executive or administrative competence.

Since May, 2004 the Ombudsman operates as an Authority against Racism
and Discrimination and as an Authority of Equal Treatment at Work on the
basis of legislation which has been enacted in compliance with European
Community Directives. In this respect it represents a great potential in the
protection and promotion of human rights, in particular for the elimination
of discrimination.

The legal system of Cyprus, pertaining to the jurisdiction of the Supreme
Court and the institution of the Ombudsman, is quite different from that
in most European countries.

The Ombudsman operates as a guarantee of legality. Keeping equal dis-
tances between the citizen and the administration, the Ombudsman sets
limits to their competence and powers having as a norm the respect of the
laws of the State. The Ombudsman promotes the rule of law as he relies
on the judicial precedent or case law when issues of legality are con-
cerned and it is always good administration to comply with legal obliga-
tions.

The Ombudsman is the most popular method of extra-judicial control of
the administration and the protection of human rights. As a reactive solver
of public complaints, the Ombudsman provides a check on the power of
the executive and the administration and ensures accountability in the
state-citizen relationship. In general, the Ombudsman helps both to rein-
force the system of human rights protection and to improve relations
between the public authorities and the citizens. He can provide a flexible
and quick remedy to members of the public in cases of maladministration
by administrative bodies. The institution of the Ombudsman is particular-
ly useful for those who have modest means and for whom it might be dif-
ficult to bring their case to the Supreme Court.

Where he decides that a complaint is just, the Ombudsman reports on and
suggests ways to redress the injustice. The authority of the Ombudsman is
limited to the examination of a complaint filed. In this respect he proceeds
to an investigation and then prepares a report addressed to the authority
concerned. The report is not binding on the authority. On the contrary, the



Supreme Court's annulling judgment is binding on the authority erga
omnes. The annulment acts retroactively and it has the effect of destroy-
ing the decision or act as if it had never existed. The administration there-
fore has an obligation to comply with the judgment by effacing all conse-
quences that emanated from the decision or act annulled, and to restore
the status quo ante.

In the event of non-compliance with the judgment of the Supreme Court
the applicant may, under Article 146.6 of the Constitution, institute civil
proceedings before the ordinary courts for damages or any other remedy.

The Ombudsman does not replace the jurisdiction of the Supreme Court.
On the contrary it exists alongside the Supreme Court and complements
its work. The co-existence of the Supreme Court and the Ombudsman
does not lead to unnecessary duplication and competition, but rather
allows citizens to choose the appropriate forum of dispute resolution for
their particular circumstances. Complementarity implies difference
rather than identity. The main distinction between the Supreme Court
and the Ombudsman is that the formerrs decisions are legally binding,
whereas the latterrs are not. As a result there are two other important
differences:

(1) The Supreme Court determines the legal rights of the parties to a case,
whereas the Ombudsman also takes into account broader principles of
good administration which are inherently unlimited.

(2) The rules governing the proceedings of the Supreme Court are neces-
sarily stricter and less flexible than those applying to the Ombudsmanrs
activities.

People in Cyprus, being in full awareness of their legal rights and dedicat-
ed to the principles of democracy and the rule of law, have, since
Independence, increasingly made use of the recourse under Article 146.
The complaints dealt with by the Office of the Ombudsman are also
increasing in numbers. It must be pointed out that public authorities in
Cyprus respect and enforce the judgments of the Supreme Court and give
force to suggestions of the Ombudsman.

Thank you for your attention.

PE3IOME

3alUTHUK IIpaB 4YeAOoBeKa - He3a-
, BUCMMOEe AOMAKHOCTHOE AHWII0 B

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENIUM

171



172

GIL GALVAOQ. CONSTITUTIONAL COURT OF PORTUGAL

Kunpe, HazHaueHHOe [Ipe3umpeHnToM PecniyOamku 1mmo npepnroxenuro Cose-
Ta MUHHCTPOB U C coraacuga O6oabmmnuHcTBa [laraTel [IpeapcTaBuTeAE.

SalIUTHUK, PACCMOTPEB 3asBACHUE I'PDA’KAAHWHA, IIPEACTABASET IIUCbMEH-
HOe 3adBAeHUe KOMIIETEHTHOMY OpraHy, a KOIHIO - oOpamaromemycs. Ec-
AU OH IIPEACTaBASIET KaKoe-AMOO 3asdBA€HHe HAU IIPeAAOSKeHUe, KOTOpoe
He BBIIIOAHSETCS COOTBETCTBYIOIIUM OpraHaM, TO 3alJUTHUK BIIpaBe Ilepe-
HanpaBuTh 3agBAeHMe CoBery MunnuctpoB u [lanaTe [lIpeacTaBuTenel,
IIPX 3TOM IIPEACTABUB AEAO IIOAHOCTBIO.

IlpaBoBas cucrtema Kumnpa B cBg43u ¢ moaHOMouYusAMH BepxoBHoro Cyaa u
WHCTUTYTOM 3alllUTHUKA MMOAHOCTBIO OTAWYAETCS OT CUCTEM OOABIIMHCTBA
€BPOIIENCKUX CTPAaH.

3alUTHUK AENCTByeT KaK rapaHT 3aKOHHOCTH. 3aIUTHUK AEUCTBYeT IIO
NIPUHIJUITY BEPXOBEHCTBA IIPaBa, OCHOBBLIBASACH HAa CYAEOHOM IpelleAeHTe,
KOTOPBIN IIPUMEHUM K AEAY.

3alIUTHUK He 3aMeHdgeT KoMmieTeHuo BepxoBHoro Cyaa. HaoGopoT, oH cy-
I[eCTBYyeT ImapasreAbHO ¢ BepxoBHBIM CyAOM U AOTIOAHSIET ero paboTy. CoB-
MecCTHOe cyllecTBoBaHue BepxoBHoro Cyaa u 3allluTHUKA He IPUBOAUT K UX
HEAOAKHOMY IIOBTOPEHUIO W KOHKYPEHIIUM, AOIIYCKAeT IPaKAaHaM  BEIO-
paTk COOTBETCTBYIOIIMU CIIOCOO pPEeIIeHUus CIOpPOB IO UX AeraM. KoMmawm-
MEHTapHOCTh OOABIIIE IIPEATIOAATAeT Pa3Audue, 4eM CcXokecTb., OCHOBHBIM
pasanuneM MexAy BepxoBHBIM CyapoM U 3alIUTHUKOM SIBASIETCS TO, UTO pe-
LIeHWe [IePBOrO C IOPUANYECKOU TOUKU 3peHUd 0043aTEABHO, a IOCAEAHETrO
- HeT. B muTore CYILIeCTBYIOT ABA BAa’>XHBIX OTAMYUSA:

1. BepxoBubIll Cyp pellaeT IpaBa CTOPOH B CBA3U C ASAOM, a 3allJUTHUK
YUUTHIBAET Tak’Ke OOAee IIUPOKUM KPYT IPUHIIMIIOB XOPOIIEro yIIpaBAe-
HHs, KOTOPHIE II0 CyTH He IOAAE’KAT OTPAHUUYEHMUIO.

2. IpornieccyarbHBIE HOPMEBI, KOTOPBIMHU PYKOBOACTBYeTCd BepxoBHEIN CyA,
OoAee cTporue M MeHee THOKUe, UeM Te, KOTOPBIe IIPUMEHSIOTCS B XOAe
AESITEABHOCTH 3allUTHUKA.

THE PORTUGUESE CONSTITUTIONAL
COURT AND THE PORTUGUESE



OMBUDSMAN

GIL GALVAO
Judge of the Constitutional Court of Portugal

The Portuguese Constitutional Court was created in 1982 and consists of
thirteen Judges, ten elected by the Parliament by qualified majority, and
three co-opted by the elected. It has a President and a Vice-President
elected among its members, and by its members. Judges hold their offices
for a non-renewable mandate of nine years, and at least six out of the thir-
teen are to be selected from within the magistrates in other courts.

The Portuguese Constitutional Court's powers and responsibilities are
many and varied. However, according to Articles 277 through 283 of the
Constitution, the main task of the Court is to assess whether any rule of
ordinary law violates the Constitution. This is the Court's key assignment,
and the one in which its role as "guardian" or ultimate guarantor of the
Constitution - entrusted to it by the Constitution itself - is most obviously
seen. So, let me just say a few words on the control of the constitutionali-
ty of laws and decree-laws in Portugal.

II

A. Cases and appeals involving the review of positive unconstitutionality

The Constitutional Court controls the constitutionality of legal rules in
three different ways, which correspond to three diverse forms of procedure.

1. A priori review

The first form involves the a priori review - i.e. before the coming into force
of the legal text. This control is provided for by Article 278 of the
Constitution, but is only applicable, at the request of the President of the
Republic, to international treaties or agreements, laws and decree-laws. In
case of rules set out in some specific laws (approved by qualified majori-
ty), this control may also be requested by the Prime Minister, or by one
fifth of the Members of the Parliament. And it may also be requested by
the relevant Representative of the Republic in the autonomous regions of
Azores and Madeira, with regard to rules included in regional legislative
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decrees.

2. Case control (specific review) of constitutionality

On the opposite side of the abstract a priori review of the constitutionali-
ty of the norms we find the concrete case a posteriori review of constitu-
tionality, which occurs in relation to the application by a court of the chal-
lenged rule in an actual case.

The responsibility for conducting this concrete review lays first with the
court before which the case is pending, inasmuch as under Article 204 of
the Constitution all Portuguese courts are empowered to review whether
or not the rules they have to apply comply with the Constitution, and are
even under a duty not to apply those which they deem against the
Constitution. Under the circumstances, either the court holds that the pri-
marily applicable rule is against the Constitution (on its own initiative or
under the allegation of one of the parties to the procedure) and refuses to
apply it or it rules (against the allegation of one of the parties) that the
applicable rule is not unconstitutional. These decisions, where 'ordinary’
courts rule on wunconstitutionality, are subject to appeal to the
Constitutional Court.

3. Successive abstract review

A third way in which the Constitutional Court controls constitutionality -
and actually the relevant to consider in the relations between the
Portuguese Constitutional Court and the Ombudsman - is the so-called
"successive abstract review". It is so named because it is conducted inde-
pendently of any concrete application of the rule that is under review.

Every rule of law in the Portuguese legal system is the subject to this type
of review, which may be requested by the President of the Republic, the
President of the Assembly of the Republic, the Prime Minister, the
Ombudsman, the Attorney General, one tenth of the Members of the
Parliament, and also, when a breach of the autonomous regions' rights is
at stake, the Representatives of the Republic, the Legislative Assemblies of
the autonomous regions, their Presidents or one tenth of their members,
and the Presidents of the Regional Governments. Constitutional Court
Justices and the Attorney General's representatives to the Court are also
entitled to initiate this kind of review in relation to rules that have been
judged unconstitutional in three concrete control cases. This is thus not a
procedure that is available to citizens in general, whose only option is to
ask one of the aforementioned persons or bodies to exercise its right to
seize the Court.



There is no deadline for asking the Constitutional Court to perform a suc-
cessive abstract review of the constitutionality of a norm, but in some cases
- norms already revoked - the Court may not accept the case due to lack
of interest in the declaration of unconstitutionality.

The successive abstract review cases, contrary to what happens in the a pri-
ori cases, are not considered urgent and thus its terms and deadlines are
suspended during judicial vacations.

In successive abstract review cases the Constitutional Court decides
whether each rule that is submitted to it is (totally or partially) unconsti-
tutional, or is not unconstitutional. The Court doesn't state in its decisions
that a challenged rule is "constitutional”.

In the event that the Constitutional Court concludes that one or more of
the challenged rules are unconstitutional, its decision has general binding
force. This means that the rule is eliminated from the legal system and can
no longer be applied, be it by the courts, by the public administration, or
by private individuals.

A decision not to declare a rule unconstitutional is not necessarily the end
of the matter. In cases involving either abstract or case reviews, the Court
may take another look at a rule that it has previously judged not to be
unconstitutional, and may reverse its judgement!

B. Cases involving a control of unconstitutionality by omission to enact
legislation required by the Constitution

When it comes to reviewing constitutionality, the Constitutional Court's
responsibilities are not restricted to controlling legal rules. The Portuguese
Constitution - going beyond what is usual in similar texts - also provides
the Court with the power to examine cases involving unconstitutionality by
omission; in other words, to "review and verify any failure to comply with
the Constitution by means of the omission of legislative measures needed
to make constitutional rules enforceable

The procedure that is followed in such cases is similar to that of the suc-
cessive abstract review of constitutionality. However, given the great sen-
sitivity surrounding both the problem of 'legislative omissions' and the
Constitutional Court's fulfilment of this important responsibility, this
process can only be initiated by the President of the Republic or the
Ombudsman, or, in cases in which the rights of an autonomous region are
at stake, by the President of the Legislative Assembly in question.

If the Constitutional Court concludes that an omission does actually exist,
it may not draft the missing rule or set of rules, or even order the body
with responsibility for doing so (Parliament or Government) to draft them,
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inasmuch as either course would be contrary to its jurisdictional nature.
The Court must restrain itself to 'verifying' that a case of unconstitutional-
ity by omission exists, and to 'inform' the legislative body thereof.

111

Having seen that the relations between the Constitutional Court and the
Ombudsman are restricted to cases of successive abstract review and of
control of unconstitutionality by omission to enact legislation required by
the Constitution, let me provide you with some data on the actual cases
put forward to the Court by the Portuguese Ombudsman.

The Ombudsman is one of the entities which holds the power to seize the
Constitutional Court in cases of abstract review of the constitutionality,
either by requesting the Court to control enacted rules or to control the
omission to enact rules prescribed for by the Constitution. It is exactly in
this field - cases of abstract review of the constitutionality of norms - that
the capacities of the Ombudsman and those of the Court interconnect and
join together.

Since the beginning of the activity of the Constitutional Court, the
Ombudsman has required its intervention for abstract review of the consti-
tutionality in 145 cases.

From all such cases, introduced throughout almost 25 years, the Court
decided to uphold the Ombudsman opinion on unconstitutionality in 58
cases. If we take into account the number of cases (39) where it did not
accept jurisdiction (almost always because it would be useless to decide,
once the norms had already been revoked), the percentage of "success” of
the requesting Ombudsman may be considered significant.

Another point to take into consideration is the fact that all but one of the
eight cases for verification of unconstitutionality due to an omission to
enact legislation required by the Constitution have been brought to the
Court through an initiative of the Ombudsman. The Court has noted in
three of those case that there was an actual omission to produce legisla-
tion required by the Constitution.

The Ombudsman has requested the intervention of the Court in most
diverse areas; however, making an effort to catalogue them by subject, we
will be able to group the bulk of the requests under nine categories. In
decreasing order (starting with the largest number of requests) we reach
the following result:

- Public Administration Law (careers; equal access; compensation regime;
classification of service; disciplinary regime; access to Public
Administration documents; rights of the administered people);



- Military and militarised forces (status and careers; compensation regime;
restrictions to the exercise of rights; military justice and military discipli-
nary regime; military service);

- Workers' rights (participation in the procedure to enact labour legislation;
trade union freedom; membership and rights of trade unions; extinction or
privatization of public enterprises);

- Tax and Financial Law (fiscal system; taxes; rates of tax; allowances and
exemptions; local taxes);

- Social rights: health (National Health Service; price of medicines and
access to public hospitals; fees); housing (rents), social security;

- Personal rights, freedoms and guarantees: the right to life and personal
integrity (abortion; collection of organs and tissues from corpses); freedom
to choose and exercise a profession (loss and restriction of rights; freedom
of trade union membership); freedom of expression, information and prop-
aganda; freedom of association; judicial decisions and security measures
(consequences of the decisions); expulsion and extradition of foreign con-
victs; family, marriage and parental relationship; freedom and right to edu-
cation; nationality and rights of foreigners;

- Rights, freedoms and guarantees concerning participation in politics
(ineligibilities; incompatibilities; electoral capacity; popular action; local
referendums; candidacies of groups of voters; right of petition);

- Economic rights and duties and economic constitution (right to private
property and private enterprise; compensation for nationalization; privati-
zations; delimitation of sectors of property),

- Autonomous regions - powers and competences.

Despite of the great diversity of matters submitted to the review of the
Court, it has been clear the preponderance of the first three mentioned:
Public Administration Law, cases involving people in armed forces, and
Worker's rights.

In some way, it may be said that the Ombudsman has been in practice the
"face" of citizen's complaints in the Court, in cases in which the citizens
(acting either individually or collectively), could hardly by themselves have
direct access to the constitutional jurisdiction. This leading power of the
Ombudsman near the Constitutional Court has worked, on the other hand,
as a reducing factor of the number of the cases brought before the courts
where an issue of unconstitutionality is at stake. In the same way, it has
allowed a general and uniform evaluation, which at the end provides the
legislator with a guidance on his freedom to enact rules under the
Constitution.

Allow me, to bring my intervention to a close, to draw your attention to
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some of the above data. As I have already mentioned, from the 145
requests submitted by the Ombudsman, the Constitutional Court uphold
his position in 58 cases. This is already a substantial contribution to the
regular functioning of the constitutional system. We should, however, take
into account that the Court did not accept jurisdiction (partially or totally)
in 39 of the cases, mostly because it has concluded that producing a deci-
sion would be worthless, as the challenged rules have already been either
modified or revoked. If we assume that those changes in the law (often rev-
ocations), which in the meantime occurred after the Ombudsman's request
was put forward, were somehow influenced by his request, we may con-
clude that his performance has decisively contributed to eliminate rules
that were not in conformity with the Constitution. To know to what extent
the simple unchaining of the Ombudsman's power has worked as a pres-
sure over the legislator is, surely, a task for the historian of the constitu-
tional system. But to acknowledge the contribution of the Portuguese
Ombudsman to allow the Portuguese Constitutional Court to warrant the
constitutionality of laws and decree-laws in the field of ensuring the
Protection of Human Rights, is a simple fact of life!

PE3IOME

Koncrurynuonnsii Cyp, I[NopTryraruu OblA ocHOBaH B 1982r., cocrout u3 13
CYA€U, KOTOpble UMEIOT HEBO30OHOBASIEMBIN MAHAAT Ha AEBATH A€T.

Otnowmenusa Mexpy KoncrurynmonaslM CypoM u OMmOyapcmeHoM [Topryra-
AWM UMEIOT ABAAIIQTUIIATAAETHIOIO AQBHOCTB M OTPAHUYUBAIOTCSA IIOCAEAY-
IOIIUM aOCTPAKTHBIM KOHTPOAEM M KOHTPOAEM KOHCTHUTYIIMOHHOCTH HeEIl-
PUHATHSL 3aKOHOAATEABCTBA, NIPEeAyCMOTPeHHOro KoHcTurynuen.

C nauana peareabHoctu Koucturynuonunoro Cyaa OMOyACMEH IIpeACTaBHUA
145 3asgBAeHUIN B NOpsiAKe aOCTPAKTHOrO KOHTPOAd. B 58 cayuasax Cya
nopAepskan MHeHHue OMOyACMeHa O HEeKOHCTUTYIIMOHHOCTH.

IToutu BCce 3asgBAeHUS O HpoOeAax B 3aKOHOAATEABCTBE OBIAU IIPEACTaBAE-
HBl B Cyp OMOyapcMeHOM. B Tpex cayuasx Cya HOCTAaHOBHA, YTO B 3aKOHO-
DATEABCTBE UMEIOTCS IPOOEARI.

B 39 cayuasix KoucturynuonublM Cya OTKazan /IOAHOCTBIO UAW 9aCTHU-
HO/ B IPUHATHU 3adBA€HHUS Ha pacCMOTpeHUe. BOABIIMHCTBO 3TUX 3asBAe-
HUY OBIAU OTKAOHEHH! [10 IPUYNHe U3MeHeHUsI UAU OTMeHBl OCllapruBaeMon
HOpMEI. [IpuyemM OOABIIMHCTBO
g%/ STNX W3MeHeHUU OBIAU OCyllec-
) s TBAGHBI TIOCAe mopaun OMGyAC-

-



MEeHOM 3asgBAeHUsI B KoHcTuTynuoHHBIM CyA.

3agBaeHnsa OMOyaACMeHa IT0 OOBEKTaM OOpallleHUsI MOKHO KAACCUPUIIUPO-
BaTh Ha 9 KarTeropui: IpaBo NYOAWYHOTO YIIPaBAE€HHSd, BOEHHOE IIPaBo,
TPYAOBO€ IIPaBO, HAAOIOBOe U (PMHAHCOBOE IIPABO, COIMAABHOE IIPaBO,
AWYHBIE IIPaBa, CBOOOABL M 'apaHTUH, IIpaBa, CBOOOABI ¥ TaPaHTUU [IOAUTHU-
YeCKUX MapTUuX, 3KOHOMHUUYECKHE IIpaBa M O0S3aHHOCTH, KOMIIETEHIIUN aB-
TOHOMHBIX OKPYTOB.

B HekoTropoM cMbIcAe OMOyACMEH IIPAKTUKYeT KaK "IPeACTaBUTEAD'
Tpa’kpaH, KOTOPHIE B CUAY KAaKMX-TO IPUYHWH HEe MMEIOT MPSIMOTO AOCTYTa
B Konctutynuonusii Cya,

LE MEDIATEUR PORTUGAIS ET LA
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MARIA EDUARDA FERRAZ
Assesseur du Médiateur portugais

Le Médiateur portugais exerce son activité¢ dans le cadre du controle abstrait
successif de la constitutionnalité des normes. Les caractéristiques et les effets
de ce type de contrdle sont décrits par Monsieur Gil Galvao, juge de la Cour
Constitutionnelle portugaise, dans son rapport présenté a cette Conférence .

Les pouvoirs attribués au Médiateur portugais dans le domaine du controle
abstrait successif sont de trois types.

En premier lieu, le Médiateur peut demander a la Cour Constitutionnelle la déc-
laration d'inconstitutionnalité d'une norme quelconque. Par exemple, la Cour
Constitutionnelle a déclaré inconstitutionnelle, aprés une initiative du
Meédiateur, une norme qui permettait I'expulsion des citoyens étrangers avec des
enfants portugais a leur charge. On a considéré que l'expulsion du citoyen
étranger impliquait I'expulsion des citoyens portugais - le(s) enfant(s) qui
¢tai(en)t a sa charge -, ce qui est interdit par la Constitution portugaise.

Le Médiateur peut aussi demander a la Cour Constitutionnelle la déclaration
d'illégalité¢ d'une norme légale quand celle-ci n'est pas d'accord avec d'autres
normes légales qui ont, dans le cadre juridique portugais, une valeur renforcée
en face d'icelle. Par exemple, la Cour Constitutionnelle a déclaré I'illégalité
d'une norme régionale (éditée par une des régions autonomes portugaises, qui
jouissent d'autonomie normative, méme législative) parce qu'elle n'était pas
d'accord avec le Statut Politique et Administratif de la région, qui est considéré
une loi avec une valeur supérieure face aux normes régionales: la norme
soumise a fiscalisation étant approuvée par le gouvernement régional quand'
elle devait étre approuvée par 1'Assemblée Législative de la région.

Finalement, le Médiateur peut demander a la Cour Constitutionnelle pour
qu'elle vérifie l'inexistence de normes légales nécessaires pour concrétiser des
normes constitutionnelles qui, elles-méme, imposent & I'Etat I'émission de cette
l1égislation. Ce pouvoir de demander l'inconstitutionnalité par omission a per-
mis, plus récemment, que la Cour Constitutionnelle portugaise aille vérifier
I'omission de mesures légales aptes a assurer que les fonctionnaires publics au
Portugal recoivent une subvention au cas de chdmage (prévue seulement pour
les travailleurs du secteur privé, en régle).

Les pouvoirs du Médiateur portugais, en ce qui concerne le controle de I'incon-
stitutionnalité des normes, ont été établis dans la Constitution de la République
de 1976. Les pouvoirs relatifs a l'inconstitutionnalité par omission ont été con-



sacrés en 1982, date de la premiere révision de la Constitution.

Pendant ces trente ans d'activit¢ du Médiateur - premicrement aupres du
Conseil de la Révolution, 1'organe qui avait, avant la création, en 1982, de la
Cour Constitutionnelle, la compétence dans ces matiéres - les critéres concer-
nant l'utilisation des pouvoirs ici en discussion n'ont pas été toujours les mémes,
si bien que 1'on peut dire que traditionnellement les pouvoirs ont toujours été
utilisés avec une trés grande modération.

Il y a des raisons qui justifient cette contention: raisons qui se prennent avec la
sécurité et certitude juridiques, voir quand la question se résume a une inconsti-
tutionnalité formel; raisons qui se prennent avec la durée moyenne d'atteinte
pour une décision de la Cour Constitutionnelle, imposée aussi par les régles
1égales de proces constitutionnel, justifiant, en cas d'urgence, la saisie préféren-
tielle de l'organe administratif ou législatif compétent, par voie de la recomman-
dation; raisons qui se prennent avec la possibilité que la Cour Constitutionnelle
a de limiter les effets d'une déclaration d'inconstitutionnalité, normalement a
partir du moment de la publication de la décision de la Cour, quand cette possi-
bilité est certaine (normes révoquées) ou trés probable.

Malgré ca, le Médiateur portugais a été, pendant ces trente ans, 1'entité, parmi
toutes qui ont, au Portugal, les mémes attributions en ce qui concerne cette
matiere (nommément le Président de la République, le Procurateur Général de
la République, le Premier Ministre, un dixieéme des députés au Parlement) qui a
présenté le plus grand nombre de demandes aux organes avec compétence pour
décider (le Conseil de la Révolution et la Cour Constitutionnelle depuis 1982).

Naturellement que le Médiateur n'a pas été toujours bien réussi. On doit signaler
que, a partir de 1982 et relativement a l'inconstitutionnalité ou illégalité des
normes, 43% des demandes ont été totalement ou partiellement acceptées et
41% ne l'ont été pas. La Cour Constitutionnelle n'a pas connu les demandes
restantes (16%), parce que les normes syndiquées étaient, au moment de la déci-
sion, révoquées ou caduques.

En plus de trente ans d'activité du Médiateur, on aurait déja une longue histoire
a raconter a propos de l'utilisation des pouvoirs concernant le contrdle de la con-
stitutionnalité des normes, et des relations entre l'organe et la Cour
Constitutionnelle. On peut sirement affirmer que le Médiateur a eu une contri-
bution réelle vers la concrétisation et le développement, au Portugal, des droits
fondamentaux de la personne humaine.
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PE3IOME

HOpTYI‘aABCKI/Iﬁ HOCpeAHI/IK OCyHIeCTBAsIeT CBOIO AeATEeABHOCTh B PpaMKaX
KOHTPOASI 3a KOHCTUTYIITMOHHOCTBIO HOPM.

[ToaHOMOUMS mopTyraabckoro ITocpepHnKa B cdepe KOHTPOAS IOAPA3Ae-
ASIOTCS Ha 3 I'PYIIBL

1. B nepByro ouepepb, [TocpepHUK MOXXeT OOpaTUTBCA B KOHCTUTYIIMOH-
HBIU Cya IO BOIIPOCY HEKOHCTUTYIMOHHOCTH HOPMEI.

2. ITocpepHuKk Mo>KeT oOpaTuThbcsa B KoHcTuTynuoHHBIN Cya IO IIOBOAY
NIPOTUBO3aKOHHOCTH HOPMBI, KOI'Ad OHAa HE COOTBETCTBYET KaKOU-AMOO
APYTOM 3aKOHHOM HOpPMe, UMEIOIIelN BBICIIYIO IOPUAUYECKYIO CHAY.

3. B KoHIle KOHIIOB, [locpepHUK MOXKeT 00paTuThCcd B KOHCTUTYIIMOHHBIN
Cya, 4TOOBI TPOBEPUTL OTCYTCTBUE HEOOXOAUMBIX HOPM 3aKOHA M KOHK-
peTusupoBaTh KOHCTUTYLIMOHHOCTE Te€X HOPM, KOTOpble 00A3BIBalOT I'OCY-
AQPCTBO 3aHUMATBLCSI 3aKOHOTBOPYECTBOM.

[MToaHOMOUMS, Kacarommecss KOHTPOAST KOHCTUTYIIMOHHOCTH HOPM, OTpaske-
HBI B KoHcTuTymiuu PecniyOamku 1976 roaa.

B Teuenue 30-u AeTHelU pAesATeAbHOCTHU [locpepHUKa NOAHOMOUYMS He OCTa-
AMCh 06e3 U3MeHeHUU, a TTOABEPrAUCh 3HAaUUTEABHOU Mopudukanuu. Hec-
MOTp# Ha 3TO, B TedeHue 30-u AeT [locpepHUK OBIA €AMHCTBEHHBIM OpTa-
HOM, KOTOPBIU MTPEACTAaBUA HAaUOOABIIIEe KOAMYECTBO 3asBAEHUN B OpraHbI,
NIPUHUMAIOIINEe pelleHus (B PeBOAIOIMOHHEBEINM COBeT, a mocae 1982 r. B
Koncrurynuonnseit Cya).

EcrecTtBeHHO, AeATeABHOCTD [locpepHUKa He Bcerpa Oblra ycnemtHoH. Cae-
AYE€T OTMEeTUTh, 4TO, HauuHasd c 1982 ropa, 43% 3adBAeHMU, KacarolUIuXcsd
HEeKOHCTUTYIJUOHHOCTH U IIPOTHBO3aKOHHOCTH HOPM, OBIAM IIPUHSATHI Yac-
TUYHO WAU IIOAHOCTBIO, a 41% Ovin oTKazaH. Korcturynuonuwsi Cyp He
NIPUHAA Ha paccMoTpeHue 106% 3agBA€HUM, TOCKOABKY B MOMEHT IIPHWHA-
THS pellleHns HOPMBI ITOTEPSIAU CBOIO CHAY.

3a 30-reTHIOIO AesATeABHOCTh IlocpepHMKa cPOPMHUPOBAAACH AAUTEABHAs
HUCTOPUSI KOHTPOASI KOHCTUTYIIMOHHOCTH HOPM ¥ B30MMOOTHOIIEHUMN 3TOTO
opra"a u Koncrurynuonsnoro Cyaa.

ABTOp oTMe4daeT, 4To HOCpeAHI/IK numeetT peaAbelﬁ BKAAQA B A€AO pA3BU-
TS WU peaAr3allii OCHOBHBIX IIPDAB YEeAOBEKa B HOpTyraAI/II/I.



THE CONSTITUTIONAL COURT
AND THE OMBUDSMAN IN THE
CZECH REPUBLIC

STANISLAV BALIK
Judge of the Constitutional Court of Czech Republic

I will begin my paper on the relationship of the Constitutional Court and
the Public Defender of Rights - the Ombudsman - in the Czech Republic
by citing the text of two oaths.

The first reads: "I swear on my honour and conscience that I will defend
the integrity of the natural rights of man and citizen, abide by constitu-
tional statutes, and decide according to my best convictions, independent-
ly and impartially."

The second oath reads: "I swear on my honour and conscience that I will
carry out the duties of my position independently and impartially, in line
with the Constitution and other laws, and that I shall defend the integri-
ty of rights."

An informed reader will have certainly recognised the first oath as that of
a Constitutional Justice, sworn before the President of the Czech
Republic, and the second as the oath of the Ombudsman, sworn before
the Speaker of the Chamber of Deputies of the Czech Parliament; in spite
of that, I will ask whether, hypothetically, the texts of the oaths could not
be swapped.

I have mentioned this example to document how close the Constitutional
Court and the Ombudsman in the Czech Republic are to each other, in
terms of the protection of the integrity of rights. In the following presen-
tation, I will focus on the history of both institutions and on their related
and joint responsibilities and tasks, focusing primarily on the position of
the Ombudsman in proceedings before the Constitutional Court, and last,
but not least, on ... as well as their personnel.

I will begin my exposition of the legal history by giving a brief overview
of the history of constitutional justice in the territory which is now encom-
passed by the Czech Republic.
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The Constitutional Court was first established in the Czechoslovak
Republic by the Constitutional Deed of the Czechoslovak Republic No.
121/1920 Coll. of Acts and Directives; and its composition, competence,
and the proceedings before it, were regulated by Act No. 162/1920 Coll.
of Acts and Directives, on the Constitutional Court. The Constitutional
Court was granted the competence to assess, on the basis of applications
brought before it, the constitutionality of acts, and to review, ex officio,
the measures of the National Assembly's Standing Committee. After the
Second World War, the work of the Constitutional Court, which rendered
only eighteen judgements in its first ten years and then sat idle until May
1938, i.e., nearly seven years, was looked upon negatively. Accordingly,
the Court was not renewed after 1945. After the communist putsch of
February [1948], the ruling circle was not interested in establishing a
Constitutional Court. When the Czechoslovak Federation was established
[in 1968], provision was made for the creation of the Constitutional Court
in Constitutional Act No. 143/1968 Coll., on the Czechoslovak Federation;
however, this provision remained unfulfilled, and the Court was not estab-
lished, until after the fall of the communist regime.

After November 1989, the Constitutional Court was established by
Constitutional Act No. 91/1991 Coll., on the Constitutional Court of the
Czech and Slovak Republic. Even at that time, its competencies include
the rendering of decisions on constitutional complaints.

On 1 January 1993, upon the break up of Czechoslovakia, the Constitution
of the Czech Republic came into force, which regulated the position of the
Constitutional Court by means of Articles 83 through 89. In addition to
the Constitution, it is governed by Constitutional Act No. 182/1993 Coll,,
on the Constitutional Court, as amended.

The authors of the Constitution did not foresee the establishment of the
office of the Ombudsman. The Ombudsman operates on the basis of Act
No. 349/1999 Coll., on the Public Defender of Rights, as amended, which
came into force on 28 February 2000.

The above indicates that the Constitutional Court and the Ombudsman
have been working side by side for seven and a half years, with the
Constitutional Court's history being about twice as long in the Czech
Republic.

Let us now review certain aspects of their co-existence.

The Ombudsman's job is to protect persons from the acts of authorities
and other institutions, should those acts be in violation of the law or not



correspond to the principles of a democratic country upholding the rule
of law and good governance, as well as to protect them from the inaction
of those authorities and institutions, thereby contributing to the protection
of fundamental rights and freedoms.

The Office of the Ombudsman acts on the basis of applications brought
before it or on its own initiative.

The Constitutional Court rules on, among other things, the constitutional
complaints of individuals or legal entities who claim that a measure or
another intervention of a public authority breached their fundamental
right of freedom, as guaranteed by the constitutional order.

As concerns the inactivity of an authority, I will show how the
Ombudsman was de facto stripped of some of his competencies in the
subsequent developments of the legal order after 2000, or, more precise-
ly, how his work has been restricted to merely instructive work.

As is generally known, the Czech Republic dallied somewhat, in the post-
November 1989 period, in the establishment of a complete system of
administrative courts. According to the applicable Rules of Administrative
Procedure, Act No. 150/2000 Coll., anyone who has exhausted all of the
measures afforded by a procedural regulation governing proceedings
before an administrative authority may protect himself from the inactivity
of an administrative authority by filing a court action, requesting that the
court would impose upon the administrative authority the obligation to
issue a decision on the merits of the matter, or a certificate.

The Ombudsman, should the contents of an application brought before
him constitute an administrative action, is to immediately inform the
applicant thereof and instruct him as to the proper steps that ought to be
taken.

But to be fair, the enactment of the Rules of Administrative Procedure has
made life easier, even for the Constitutional Court. Formerly, the
Ombudsman would have instructed the applicant to file a constitutional
complaint, which now is permissible only as a secondary measure, in the
event that the authority remains inactive, or in order to challenge the
authority's decision.

Naturally, two questions can be asked in this situation:

1. Does it make sense to file an application with the Ombudsman for pro-
tection against the inactivity of an authority?

2. Was this responsibility not entrusted to the Ombudsman only temporar-
ily, given that there was no effective legal regulation ensuring the right to
legal protection and deliberation on matters without delay?

Speaking from my own experience, I can say that fact that the adminis-
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trative court system has become functional has noticeably lightened the
Constitutional Court's workload in this respect. I think that it is only a
matter of time before the general legal awareness will be that people who
are experiencing problems with the inactivity of authorities can defend
themselves by means of an administrative action, without "delaying mat-
ters" by applying to the Ombudsman, especially given that an application
to the Ombudsman does not suspend the running of the time-periods pre-
scribed for the filing of an administrative action challenging the inactivi-
ty of an administrative authority.

I have promised, however, that I will pay attention not only to their relat-
ed but also joint matters.

One of the competencies of the Constitutional Court is its role as a so-
called 'megative legislator'.

The Ombudsman does not have standing to file an application [with a
court] for the striking down of a statute or a provision thereof, but he can
file an application for the striking down of other types of legal regulation,
or the particular provisions thereof, provided it that they contravene the
constitutional order or the law. In practice, this means government direc-
tives, ministerial regulations made in the implementation of acts, or the
generally binding regulations of the regions or the City of Prague, and the
legal regulations issued by municipalities.

Should an application for the abolition of another type of a legal regula-
tion, or a provision thereof, be filed by another entity granted standing by
the Act on the Constitutional Court, the relevant Justice - Rapporteur
must immediately send the application to the Ombudsman, who has ten
days in which to inform the Constitutional Court of his intention to join
the proceedings. Should he do so, he enjoys the status of an intervener
to the proceedings.

To date, the Ombudsman has exercised his right to file for the striking
down of another type of legal reqgulation, or a provision thereof, in three
instances.

The Ombudsman succeeded in his application for the striking down of a
part of a Decree of the Ministry of Finance, which set the maximum rent
for an apartment, the maximum price of the services rendered in connec-
tion with the use of an apartment, and the rules for reqgulated rent for
apartments. The Constitutional Court struck down the challenged decree
and agreed with the Ombudsman, who argued, among other things, that
regulation of rent constitutes such a material intervention into the posi-



tion of apartment owners and tenants that it cannot be governed by a
price decree. In its ruling of 20 November 2002, No. 528/2002 Coll., the
Constitutional Court struck down the Decree and ruled that the conduct
of parties to a rental agreement may only be regulated by a statute, or be
left up to the contractual freedom of the parties.

On 11 February 2004, on the other hand, the Constitutional Court reject-
ed the application of the Ombudsman for the striking down of a part of
Government Regulation No. 246/1998 Coll., defining the lists of secret
facts. The decision was published under No. 105/2004 Coll. The
Ombudsman argued that the government overstepped the boundaries set
by the Constitution, by placing on the list of secret facts "sensitive polit-
ical, security, and economic information from international relations,"
which, in his opinion, may result in an unconstitutional interference in the
right to information, in a specific application of this provision. In this
instance, the Constitutional Court inferred that the challenged provision
complies with the Constitution, with regard to, among other considera-
tions, international obligations, and necessity of maintaining legal certain-
ty and foreseeability, in relation to other entities governed by internation-
al law.

In the third case in which the Ombudsman intervened, the subject of the
proceedings ceased to exist.

We can say that the Ombudsman comes forth with well-thought-out and
well argued applications and is prudent in terms of entering proceedings
in which he could be the intervener.

In speaking about the Ombudsman in the Czech Republic, I could have
easily simply spoken of Otakar Motejl (a former barrister and solicitor and
defender of dissidents, and the erstwhile Chief Justice of the Supreme
Court and subsequently also the Minister of Justice, who is generally
recognised and greatly renowned among the Czech legal community) as
he is serving his second term as Ombudsman, which is a six-year term by
law.

The Constitutional Court, too, in its first ten-year term, was comprised of
persons who made a significant contribution to it, earning it deserved
prestige, and establishing it as recognised authority.

In concluding, I should add that,
scafs . .

1%/ without exaggeration, the rela-
& tionship of the Constitutional
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Court and the Ombudsman in the Czech Republic can be viewed as
appropriate, and that the cooperation of these institutions in the protec-
tion of human and fundamental rights is harmonious.

PE3IOME

Koncturynuonusi Cyp OBIA BIEpBBIE yUpeXAeH B UexochroBankou Pec-
nyoauke KoHctutynuoHHbBIM akToM No. 121/1920 Coll. of Acts and
Directives, ero cTpyKTypa, KOMIIETeHIINs, IOPIAOK AeATEABHOCTU peryAu-
poBaauck akToM 0 KoncrurynuonnoM Cyae No. 121/1920 Coll. KorcTu-
TyInuOHHBIN Cyp OBIA HapeAeH KOMIIEeTeHI[Uel IIPOBepdaTh Ha OCHOBE IIO-
DAHHOTO 3asBA€HUS KOHCTUTYIIMOHHOCTb aKTOB, & TAK’)Ke KOHTPOAUPOBATH
ex officio akTwl I'TocTossHHOTO KOMUTeTa HarmmmonaasHoro CoOpanud. Ioc-
Ae BTOpOM MUPOBOM BOWHEI KoHCTUTYIIMOHHBIN CyA, KOTOPBIM B Te4eHUE
IIEPBOTO AECATUAETHS CBOEM AeATEeABHOCTH IIPOBeA Bcero 18 mporieccos,
Oe3pericTBOBaA ImouTu 7 AeT A0 Mast 1938 ropa. Ero pesiTeAbHOCTH He BO-
300HOBASIAACE U mocAe 1945 roaa. ITocae ocHoBanusg Yexocaosarikoun De-
Aepannuu B 1968 roay B KoHcTuTyumuonuHoM akte o HexocaoBankoi Depe-
parmu No. 143/1968 Coll. copepRaAnch MOAOKeHUS 0 co3panmm KoHcTu-
TynmonHoro Cyaa, KOTOpble TaK U He OBIAM peaAn3oBaHHL. [locae pacma-
pa YexocnroBakum 1 gHBapsa 1993 ropa BcTynuaa B cuay KoHcTuTynus
Yemrckort PecnnyOamKM, KOTOpast peryAupyeT CTaryCc KOHCTUTYIIMOHHOTO
Cyaa B ctaTthax 83-89. KpomMe Toro, pAecTByeT TakXe 3akoH 0 KoHCTHTY-
nmoraaoM Cyae No. 182/1993 Coll. ¢ monpaBKamu.

NucTuTyT oMOyACMeHa He OBIA TPEAYCMOTpPEH aBTopaMu KoHcTuTylum, u
CeropHs 3TOT MHCTUTYT (PYHKIMOHUPYeET Ha OCHOBe 3akoHa o l'ocyaap-
CTBeHHOM 3amuTHuke npas No. 349/1999 Coll. ¢ nonpaBkaMu, BCTYIIHB-
IUMU B cCUAY 28 deBparsa 2000 roaa.

B aAaHHOM cTaTbe pPAcCCMOTPEHBl PA3AMYHBIE ACIEKTHl B3aWMMOAEMNCTBUA
Kouctutynuonsoro Cyaa u oMOyAcMeHa. ABTOp oTMedaeT, 4To KoHcTuTy-
nroHHBIN Cyp M OMOyACMeH paboTaloT 00K O OOK Ha MPOTSIKEHUM CeMUu
C IIOAOBUHOM A€T.

B 3akAroueHne, aBTOp A0OOABASET, 4TO B OOIIeM B3aMMOOTHOIIeHNUsA KoHc-
TuTynuoHHoro Cypa m omOyacMeHa B PecnyOamke Yexuss MOTYT OBITh
paclleHeHBbl KaK HapAe’kalllie, a COTPYAHMYECTBO B OOAACTH 3alIUTHI
I'PAKAQHCKUX U OCHOBHBIX IIPAB SBASETCS FAapMOHUYHBIM.

L 139(1) of the Constitution: the Chancellor of Justice shall be, in his or her activities, an independent official

who shall review the legislation of the legislative and executive powers and of local governments for con-
formity with the Constitution and the laws.

§ 139(2) of the Constitution: The Chancellor of Justice shall analyse proposals made to him or her concern-
ing the amendment of laws, the passage of new laws, and the activities of state agencies, and, if necessary,
shall present a report to the Riigikogu.

§ 139(3) of the Constitution: The Chancellor of Justice shall, in the cases prescribed by §§ 76, 85, 101, 138,
153 of the Constitution, make a proposal to the Riigikogu that criminal charges be brought against a member
of the Riigikogu, the President of the Republic, a member of the Government of the Republic, the Auditor
General, the Chief Justice of the Supreme Court, or a justice of the Supreme Court.
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Abstract

The following functions of the Chancellor of Justice derive from the
Constitution:

1) The Chancellor of Justice as the guardian of constitutionality and
legality?,

2) The Chancellor of Justice as an ombudsman?

3) The Chancellor of Justice as the highest prosecutor in criminal
matters?.

This presentation concentrates on the activities of the Chancellor of
Justice as the guardian of the Constitution and legality.

The activities of the Chancellor of Justice in constitutional review can pro-
visionally be divided into ex-ante and a posteriori control.

Upon exercising ex-ante control § 141(2) of the Constitution allows the
Chancellor of Justice to participate in sessions of the Riigikogu and of the
Government of the Republic with the right to speak.

The right to speak at a Government of the Republic sessions allows the
Chancellor of Justice to point out the most obvious deficiencies in the
draft laws and to collect information necessary for his work.

The Chancellor of Justice is also entitled to participate in the meetings of
the plenary assembly and the committees of the Riigikogu with the right

4 § 154 of the Chancellor of Justice Act.
3 § 142(1) of the Constitution.
©§ 142(2) of the Constitution.
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to speak. Unfortunately, a misunderstanding is spreading that participa-
tion of the Chancellor of Justice in a session of the Government of the
Republic or of the Riigikogu is a guarantee that the adopted law or reg-
ulation is constitutional and can no longer be contested.

During the legislative proceeding it is only possible to draw the attention
of the drafters to the most obvious errors, as the conflicts with the consti-
tution often become apparent only when laws are implemented.

Consequently, it is erroneous to think that the Chancellor of Justice is
supposed to review each and every legal act passed in Estonia; a person
with good imagination could thus conclude that "if after a reasonable time
after the adoption of a legal act of general application the Chancellor of
Justice has not contested the act, the act is in conformity with the
Constitution and the laws."

A posteriori control can be divided into two: first, making a proposal to
the body that had issued the act to voluntarily bring it into conformity
with the Constitution, and secondly, initiating the constitutional review
proceedings in the Supreme Court.

Everyone has the right of recourse to the Chancellor of Justice to request
the review of conformity of an Act or other legislation of general applica-
tion with the Constitution or the law*. The Chancellor of Justice may also
review the constitutionality of legislation of general application on his
own initiative.

If the Chancellor of Justice finds that legislation passed by the legislative
or executive powers or by a local government is in conflict with the
Constitution or a law, he or she shall propose to the body which passed
the legislation to bring the legislation into conformity with the
Constitution or the law within twenty days’.

After the Chancellor's proposal, there is a debate at the plenary session of
the parliament where every member of the parliament has the opportuni-
ty to ask questions from the Chancellor of Justice.

After the debate the plenary session of the parliament votes whether to
comply with the proposal of the Chancellor of Justice or not. If the par-
liament votes in favour of the Chancellor's proposal, the Board of the
Riigikogu will oblige the constitutional committee of the parliament to ini-
tiate a bill for the implementation of the Chancellor's proposal. If the
majority of the parliament do no agree with the Chancellor's proposal, the
dispute will be solved by the constitutional court.

7 The Chancellor of Justice has had recourse to the Supreme Court in relation to legislation passed by
1) the Riigikogu - 11 times,

2) local government or council - 9 times,

3) Government of the Republic - 1 time.

8 RT 11999, 29, 406; 2006, 7, 42.

° Available on the Internet at http://www.oiguskantsler.ee/?menulD=9



Since 1993 until 30 June 2007 the Chancellor of Justice has made 386 pro-
posals for bringing different legal acts into conformity with the
Constitution (including 35 proposals to the Riigikogu).

If the legislation is not brought into conformity with the Constitution or
the law within twenty days, the Chancellor of Justice shall propose to the
Supreme Court to declare the legislation invalid®. In between 1993 2007
the Chancellor of Justice has had recourse to the Supreme Court 21
times’.

The Supreme Court has twice dismissed the petition of the Chancellor of
Justice, in all other cases his petitions have either been satisfied or the
body who passed the legislation has itself brought the act into conformi-
ty with the Constitution during the constitutional review court proceed-
ings.

Political and legal choices in the protection of the Constitution and bal-
ancing the activities of the legislator

Constitutional disputes concerning the state's fulfilment of its positive
obligations, including inactivity, are becoming more frequent. In order
not to fight the consequences but the causes it is important to act pre-
ventively. From among the subjects entitled to initiate constitutional
review it is only the Chancellor of Justice who can act on his or her own
initiative.

Why is it important for an ombudsman to emphasise the importance of
democratic values?

Because there is definitely a link between the level of democracy and the
guarantee of fundamental rights - we could just take a look at the democ-
racy ranking table published in the Economist. The state that respects
civil rights, where participatory democracy is developed and the layer of
political culture is thicker than a hamburger, can also better guarantee
fundamental rights and freedoms.

I have been asked repeatedly which legal act gives the Chancellor of
Justice the competence to assess the functioning of democracy, to high-
light potential threats and trends in the development of democracy?
Indeed, neither the constitution nor the Chancellor of Justice Act® provide
explicitly for such competence. Both the constitution and the Chancellor
of Justice Act, however, establish the framework in which the Chancellor
can operate, while the Chancellor himself defines his role and priorities in
the exercise of constitutional functions.

According to the development plan of the Office of the Chancellor of
Justice, the Chancellor of Justice carries the idea of democracy and pro-
motes it, and his task is to ensure that democratic mediation of power is

10 Oiguskantsler. [Chancellor of Justice] - Madis Ernits. Juridica, 2003, No. 1, pp. 14-17.
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honest, transparent and properly supervised’.

The specialist literature also sees the role of the Chancellor of Justice in
wider terms - the Chancellor is first and foremost the carrier and promot-
er of the ideology of the rule of law".

Thus, the Chancellor of Justice can and must point out developments that
may endanger constitutional order.

Attempts to restrict constitutional democracy never appear overnight. In
order to react proactively and effectively, the Chancellor cannot just wait
until complaints are brought before him. He must himself be able to iden-
tify problems in society with regard to which there is a general lack of will
or inability to define them. The activities of the Chancellor of Justice in
the protection of fundamental rights and constitutional values cannot be
limited to "putting out the fire", it means reacting only when the state's
malperformance or failure to act have ripened to the extent that they start
bearing sour fruits. The Chancellor of Justice has to keep an open eye for
problems of society already in an early stage.

For example, when delivering a report of my activities before the
Parliament I called attention to risks in the functioning of democracy. A
functioning and healthy democracy is based on an informed and transpar-
ent civil society with the freedom and diversity of ideas, opinions and
beliefs. I said that a society where the trend of pressuring people to join-
ing political parties is taking on frightening dimensions, and where put-
ting private gain before public good is becoming a rule - such a society
is in need of more openness and transparency.

The Chancellor of Justice made a proposal to the Parliament to bring the
Political Parties Act into conformity with the Constitution. Namely, there
is no independent and effective body to supervise the financing of politi-
cal parties in Estonia. This means a failure to provide one of the precon-
ditions for the functioning of democracy - that is, the transparency of
financing of political parties.

The Chancellor of Justice called attention to the consequences that the
intended politicisation of National Broadcasting might lead to. The
Parliament is currently debating an amendment to the Act, according to
which only members of the parliament would belong to the public
Broadcasting Council in the future. This is not only a political issue, but
both a political and legal one. Public broadcasting and television are guar-
antors of free public debate. However, they can fulfil this role only when
the Broadcasting Council is not subjected to the decisions of the political
majority, which, in turn, would have an effect on the selection of staff as
well as programming. According to the view that is predominantly sup-
ported in the specialist literature, it would be contrary to the constitution
to impose a regulation that gives the majority of seats in the Broadcasting



Council to political officials.
Proactive steps inevitably bring accusations for interfering in politics.

Of course, this has raised the old question of "where does the border
between law and politics go". However, many do not see that this situa-
tion is not unique in Estonia. The modern judges and ombudmpersons, it
seems, do not want their role to be restricted to the mere "bouche de la
loi" (mouth of the law) as Montesquieu had suggested. But each country
has to choose the model that suits it best; the model (or the role of "judi-
cial activism") can also change over the time.

In some ways then, the Chancellor of Justice has redefined the border of
law and politics, at least in the Estonian constitutional landscape. No
legal-constitutional institution can understand its role as merely "applying
the law mechanically as mathematics". Instead, the emphasis is at the
social responsibility of the legal activity. In the case of the institution of
the Chancellor of Justice it is a mindset that is particularly alert about the
rights and interests of the disadvantaged, elderly, poor, weak. It is the dif-
ficult yet noble role of the Chancellor of Justice as ombudsperon to make
such less heard and disadvantaged voices more heard.

PE3IOME

Coraacao Kouctutynum PecnmyOAMKN OCTOHMA KaHIIAED IOCTUIIMM UMeeT
caepyrome QyHKIIUU:

- 3AlIMTHUK KOHCTUTYIMOHHOCTU M 3aKOHHOCTH;
- OMOyACMeH;
- BEPXOBHBIN OOBUHUTEAR IO YTOAOBHBIM AEAAM.

KoHcTuTynUs no3BoAsieT KAHIAEPY IOCTHUIMKU C IIPABOM CAOBA y4acCTBO-
BaTh B 3acepaHuax Puiirmkory u [lpaButeabcTBa Pecnybauku.

ITpaBo caoBa Ha 3acepanusax [IpaBuTreabcTBa PeciyOAUMKY IO3BOASIET KAHII-
Aepy IOCTUIIMHU YKa3blBaTh HA CaMble IBHble HEAOCTATKU B 3aKOHOIIPOEKTax
U cobupaTrh UHPOPMAIUIO, HEOOXOAUMYIO AAS CBOEM pabOTHI.

KaHuAep IOCTUIIMU TaK>Xe HMeeT IIpaBO C IIPaBOM CAOBd y4aCTBOBATH HaA
coOpanuax Ilaenapron accamOaen u Komuccun Puiirukory.

Bce mmeroT nmpaBo OOPATUTHCH K o

o BT
KaHIAEPY IOCTHUIUN C IIPOCHOOU 1/
TTPOBEPUTHL COOTBETCTBHE IIPABO-
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00pa3yIomiero akTa UAU 3aKOHOAAQTEABCTBA KOHCTUTYIIMU MAU 3aKOHAaM.

Ecam KaHIAED IOCTULIVM IPUXOAUT K BBEIBOAY, YTO IIPABOOOPA3YIOIIUM aKT
3aKOHOAATEABHOW WAW UCIOAHUTEABHOM BAACTU AMOO MECTHOTO CaMOVII-
pPaBA€HUS IPOTUBOPEYUT KOHCTUTYIIMM MAU 3aKOHY, OH IIpepAaraeT opra-
HY, IIPUHABIIEMY 3TOT aKT, B 20-AHEBHBIN CPOK IIPUBECTH ero B COOTBET-
crBue ¢ KoHCTUTyMel MAM 3aKOHOM.

Ecau B 20-pHEBHEBEIN CPOK aKT He IIPUBEAEH B COOTBeTCTBUe ¢ KoHcTHUTY-
OVer WAM 3aKOHOM, KaHIIAEp IOCTUIIMU BHOAUT B ['ocypapcTBeHHEIN Cyp,
NIPeACTaBA€HHE O NPU3HAHUU 3TOTO aKTa HEeAENCTBUTEABLHBIM.

locypapctBenHbIl Cya ABaXpAbl M3 21-rO CAyd4as OTKAOHUA HETUIUIO
KaHIIAepa IOCTUIUM, BO BCEX OCTAABHBIX CAydYasgX €ro MeTUIIUU OBIAM UAU
YAOBAETBOPEHBI, UAU OpPTaH, IPUHABIINKA 3TOT aKT, CaM IIPUBEA €ro B CO-
oTBeTcTBUE ¢ KOHCTUTYIME BO BpeMsi KOHCTUTYLIMOHHOIO 0030pa Cype0-
HBIX HCKOB.
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