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BCTYIIMTEABHBIE CAOBA
OPENING SPEECHES
ALLOCUTION D'OVVERTURE

I'AI'K APYTIOHAH

Ilpedcedamenv Koncmumyyuonnoeo Cyoa Pecnybauxku Apmenus

MHoroyBa>kaeMble y4aCTHUKU MeXKAyHAapOAHON KOH(epeHIuu!
YBa>kaeMble KOAAETH!
AaMBI U TOCIIOAQ!

ITpusercTByio Bac or umenu KoncrurynuonHoro Cypa ApMeHUM U BBIPA -
>Kal0 'AyOOKYIO IIPM3HATEABHOCTD 3a NPUHATHE HaIlleTO IIPUTAAIIEeHUS AN
ydacTusa B paboTe paHHOM KoHdepeHIuu.

Bbl, HaBepHOE, y’Ke 3aMeTUAU U3MEeHEHUSs, IPOU30IIEAlIe B OpTaHNU3aIun
Hameln KoHdepeHIIUH, 0COOEHHO UTO CBSI3aHO C ee IIPpOBepeHueM He B
EpeBane, a B AuaurkaHe. DTO CAEAaHO AASI Oonree d3PPEeKTUBHOTO COBMeE-
uteHus Barrelt paboTHI M OTABIXA, U HAAEIOCh, ce0sd OIpaBAAeT.

B pabote KoH(depeHIIUN yU4aCTBYIOT A€AETAllMU U3 ABAAILIATH CTPaH, a Tak-
Ke u3 EBpoIelicKOro cyapa IO IIpaBaM YeAOBeKa U BeHellMaHCKOM KOMUC-
cuu CoBeta EBponsl. [IpuBeTcTByIO Hammx Koaaer u3 boarapuu, Poccuiic-
ko Mepepanun, Kazaxcrana, Autsbl, AatBum, beaapycu, Bocuuu u I'ep-
neroBuHbl, Cepbuu, CaroBakuu, MouteHerpo, Iloabiu, FO>kuoit Kopen,
XopBartuu, TapXUKNCTaHa, YKpPAWHBL, MOAAOBBI U >KeAdl0 BCEM NPUSATHO-
ro npeOBIBaHNUA B ApMEHUH.

Xo4y OTAEABHO ITOOAAropapuTh Buile-npesuapeHTa EBpomnelickoro cyaa mo
npaBaM uenroBeka rocunoxy @dpancyasy TyakeHc (oHa, kctatd, ¢ 13 ceH-
Ta0psa 2012 ropa yuina Ha 3aCAy’KeHHBIM OTABIX) U CyABIO 3TOro ke Cypaa
rocnoxXy AnpBUHY ['FOAyMAH 3a MX y4uacTue B pabore Hamrel KondepeH-
Nz

Belparkaro caroBa OaaropapHoctu EpeBanckomy ocpucy OBCE u opranusa -
nun GIZ TepMaHumM 3a IMOAAEPIRKY B IpoBepAeHUU KoH(epeHIUM.

YuuThIBas XxapakTep TeMbl CETOAHSAIIHEIo OOCy>kKpaeHUd, B padoTe KoHde -
PeHIuK [PUHUMAIOT ydacTHe Takke MuHUCTP locTuuuu PA rocropusH
I'paiip ToBmacsH, 'ereparbHEBIM IpoKypop PA rocnopur ArsanH OBcellsH,
yueHble, IIPEACTAaBUTEAN PA3AMYHBIX CTPYKTYP I'OCYAAPCTBEHHOM BAACTU U
rpa’kA@HCKOTO OO0IIlecTBa.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN




TATUK APYTIOHSH. KOHCTUTYIIMOHHBIN CYA PECITYBAIKY APMEHUSA

YBakaeMble KOANETU, CEeIOAHSI BCeX B MUPe BOAHYeT TOT BOIIPOC, YTO IIOC-
Ae BTopoili MUpPOBOY BOMHBI YEAOBEUECTBO OKAa3aAOCh B OeclperneA€HTHOM
AaOUPUHTE IPOTHUBOOOPCTB, TA€ CAOBO "KpU3HC' HIpHoOpeTaeT OKPACKY,
HABOAAIYIO y’KaC, KPOBBIO 3aAUTHI IleAble PEeTUOHBI, Ae(PULUUT KOHCTUTY-
IMMOHaAM3Ma IIpuoOpeTaeT 1MeHHOCTHO-CUCTEMHBIN XapakTep. Kak B Haua-
A€ TIPOIIIAOTO BeKa (PUAOCO(CKO-TIPpaBOBas MBICABL B BOIIPOCE TapaHTUPOBA -
HUSA CTAaOMABHOI'O Pa3BUTHUSA OOIeCTBA 0COOOE MECTO OTBeAd KOHCTUTYIU-
OHHBIM CyAaM, TaK U celdyac 3Ta POAb UMeeT BeChbMa Ba’KHOe 3HaueHUe.
BeccriopHo, 4TO 6G€e3 rapaHTUPOBAHUSA BEPXOBEHCTBA KOHCTUTYIIUU U pedu
He MOJKeT OBITH O IIPAaBOBOM rocypapcrse. OpHAKO rapaHTHPOBaHUE Bep-
XOBEHCTBA KOHCTUTYUU He MOJKeT OBITh TOABKO AMIIL AOOPBIM >KEAQHU-
eM. AAS 3TOrO0 HeOOXOAUMO UMeTh 3(P(PEKTUBHYIO CUCTEMY KOHCTUTYIJUOH-
HOTI'O IIPAaBOCYAUS U KOHTPOASL, HEOOXOAUMEBIE AASL 3TOTO (PYHKIJMOHAABHBIE
U MHCTUTYILIMOHAABHEIE IIPEAIIOCBIAKY, YeTKHe [IPOLleAypPhl pearnsaluy pe-
mennr Korcrurynmonnoro Cyaa. YBepeH, 4TO BO BCeX Bammx BBHICTyIIAE -
HUAX 3TOT BOIIPOC OyAET 3aTPOHYT, U MBI IOIPOOyeM BMecTe OOOOIIUTH
OIBIT CTPAH-YYaCTHHUKOB AQHHON KOH(EepeHLIUU B AeAe IapaHTHPOBAHUSI
HUCIIOAHEHUS pellleHnY KOHCTUTYLMOHHBIX CYAOB U IIOBBILIEHUS 3(P(PEeKTUB-
HOCTHM KOHCTUTYLIJMOHHOI'O IIPABOCYAUSI.

Eme pa3 mpuBeTcTByIO Bac, >Keaalo IAOAOTBOPHOM pabOTHI M MPUSTHOTO
OTABIXaA.

GAGIK HARUTYUNYAN
President of the Constitutional Court of the Republic of Armenia

Honorable participants of the International Conference,
Dear colleagues,
Ladies and Gentlemen,

First of all, I would like to welcome you and thank you on behalf of our
Court for accepting our invitation to participate in this Conference.

You've already noticed the changes in the organization of this Conference
especially that it is conducted not in Yerevan, but in Dilijan. This was done
for effective combination of your work and rest, and I hope it will prove
itself.

This conference is attended by delegations from 20 countries, from the
European Court of Human Rights, the Venice Commission of the Council
of Europe. [ would like to greet our colleagues from Bulgaria, the Russian
Federation, Kazakhstan, Lithuania, Latvia, Belarus, Bosnia and Herzegovina,
Serbia, Slovakia, Montenegro, Poland, South Korea, Georgia, Croatia,
Tajikistan, Ukraine, Moldova, and [ wish you all a pleasant stay in Armenia.



I would like to thank the Vice-President of the European Court of Human
Rights Ms. Franzoise Tulkens (by the way, she enjoys well-deserved retire-
ment since 13 September 2012), and Mrs. Alvina Gyulumyan for their par-
ticipation in this Conference.

I express my gratitude to the OSCE Office in Yerevan and the German
Organization GIZ for support to the Conference.

Taking into account the nature of the topic of discussion at this
Conference, Mr. Hrayr Tovmasyan, the RA Minister of Justice, Mr. Aghvan
Hovsepyan, the RA Prosecutor General, researchers, representatives of dif-
ferent structures of state power and civil society participate at the work of
this conference.

Honorable colleagues,

Today, everybody is concerned about the issue that after the World War
IT the manhood appeared in the labyrinth of unprecedented confrontation,
where the word "crisis" creeps, entire regions are flooded with blood, lack
of constitutionalism acquires value systemic nature. At the beginning of
previous century, philosophical-legal view assigned a special part to the
constitutional courts to ensure stable development of the society, and now
this role is more than important. It is indisputable that without ensuring
the rule of Constitution the issue of the rule of law state is out of ques-
tion. However, ensuring the rule of the Constitution cannot be just a good
will. For this constitutional justice and review are necessary, necessary
functional and constructive solutions, precise procedures of implementa-
tion of the decisions of the Constitutional Court. I am sure that all the
speeches shall touch upon this issue, and we will try to summarize the
experience of the Member States in ensuring the implementation of the
decisions of the constitutional courts and improvement of the efficiency
of constitutional justice.

Once again, I welcome you and wish you fruitful work and a pleasant stay.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN




EBIEHUUM TAHYEB. KOHCTUTYILIMOHHBIU CYA PECITVBAMKU BOATAPHS

EBTEHMII TAHYEB

IIpedcedamenv Koncmumyyuonnoeo Cyoda Pecnybauxku boseapus,
ynen Beneyuanckou komuccuu

YBaskaeMbiti [IpepcepaTenb M Koanreru!
YBakaeMele CyAbU!
AaMbl 1 rocropa!

AAs MeHS OOABIIIOE YAOBOABCTBUE HAXOAUTCSA B EpeBaHe M y4acTBOBATh B
3TUX €KETOAHBIX MepoIpuATuax. OCOOeHHO pap OBITH 3A€Ch B 3TOM TOAY
U NPEACTaBAATE BeHelqMaHCKyI0 KOMUCCHUIO Ha OTKpeITUM XVII MeskayHa-
poAHOM KOH(GepeHIMU B EpeBaHe, OpraHn3oBaHHOU KOHCTUTYIIMOHHBIM
CypoMm ApMeHUH.

Kak m3BecTHO, EpeBaHCcKrUe KOH(EPEHIINN IIPOBOAATCS MOA 3TUAOU KOH-
dbepeHIINKY OPraHOB KOHCTUTYLIMOHHOI'O KOHTPOAS CTPAH HOBOU AeMOKpa-
THHU, YIPe>XAeHHOM 1o uHunuatuse [IpeacepaTers ApyTIOHSIHA Ha OCHOBa-
HUM COBMeCTHOM AeKnapauuu KoHcTuTyruoHHBIX CypoB ApMmeHun, beaa-
pycy, I'pysuga, Kazaxcrana, Moapossl, Poccun, TapKuKucTaHa U YKPAUHBL.
KoucturynmonHueii Cyp ApMeHUU NIpepCepaTeABCTBYeT B 3Tou KoHepeH-
IUN.

Benenuanckasg KOMHCCHS 3aKAIOUMAQ COTAAIIEHWE O COTPYAHUYECTBE C
sTou KoH(pepeH1IMel, KoTopas OKa3blBaeT IMOAAEPKKY KoMuccnuu B IIpoBe-
AEHUM 3TUX Ba’KHBIX MepPONpHUATHMN. KoMuccHua BBICOKO II€HUT COTPYAHU-
yecTBO ¢ KoHpepennueit u KonctutyniuoHuslM CyaoM ApMeHUU.

AaMbl U rocrmoaa!

Tema paHHON KoH(QepeHIUU gIBASETCS BeCbMa Ba’KHOM AAS HAIUX CYAOB,
TdK KaK OHa 3aTparmBaeT CaMbIi€ OCHOBHLI€ ACIIEKThI KOHCTHUTYIIMOHHBIX
CYAOB U OPraHOB C @HAAOTUYHOM FOPUCAUKIIVEMN.

[Tepropnyecky KOHCTUTYLMOHHBIE CYABl CTAaAKUBAIOTCS C HEOOXOAU-
MOCTBIO BBIHOCUTBL PeIlleHUsI IO BOIIPOCaM, BO3HUKAIOIIUM BCAEACTBUE
CAOJKHOM TOAUTHYECKOU HMAM COLIIMAABHOU CHUTyalluM. OTO MOJKET, HAlpH -
Mep, UMeTb MEeCTO, KOTAQ TPEACTABAEHBI JKaAOOBI TTOCAE MTPOIITEAIITUX CAOIK-
HBIX BBIOOPOB HMAM IIOCAE MHTEHCUBHBIX MOAUTUYECKUX AeDaTOB, KOTOPHIE
MOI'YT PpPa3o0IIUTE CTPaHY.

HcnoaHeHHe TaKux peUleHI/IfI HeCOMHEHHO 6YAeT NMeThb IIOAUMTHUYECKHue
IIOCACACTBUA WM MOXXET BbI3BATH TPYAHOCTU B MX pPeaAU3alUU. Takue CUTy -
Al IIOKaXXyT YPOBeHb AOBepUs U YBaKeHUd K KOHCTUTYIITMOHHOMY CYAY
B AaHHOfI CTpaHe. UeM BHIIIE YBaXeHHe K CyAY B CTpaHe, TeM OOABIIIE Be -
POATHOCTE UCIIOAHEHUA peHleHI/Ifl, BBIHECEHHBIX UM B 3TOT CAO>KHBIN mnmepu -
OA, BBISBOBOB. Ho 3To He rapaHTUd: M3MEeHeHHue ITOANTHUYECKOI'o KAMMATA B
CTpaHe MOJXeT paccedThb AOBepHe HapOAa.

O‘IeBI/IAHO, YTO aBTOPUTET KOHCTUTYLITMOHHOI'O CyAd Cepbe3HO IIOAOPBAH, U



KOTA@ ero pellleHUsl He MCIOAHSIOTCS, ero CylLeCTBOBaHMEe CTOUT II0A BOII-
pocoM. DTO OYeHb cepbe3Hasa npobaema. ['ocypapcTBa, PYKOBOACTBYIOIN-
ecsl BEpXOBEHCTBOM 3aKOHAa, AOAJKHBI OBITh B COCTOSTHUM OOECHedUuTh WC -
IIOAHEeHUe pelleHUuN KOHCTUTYLMOHHOTO CyAd, B IIPOTUBHOM CAyYae 3TOT
Cy) TepseT CBOU CMBICA.

HcnonHeHUe CyAeOHBIX pelleHUM SIBASETCS OAHUM U3 KPaeyrOAbBHBIX KaM-
Hell BEepPXOBEHCTBA 3aKOHA, KOTOPOE SIBASETCS OAHOM M3 TPeX CTEPKHEBBIX
ocHOB pesaTeAbHOCTU CoBeTa EBponbl. 'ocypapcTBo, B3sBIlIee Ha cebs 0051-
3aTEeABCTBO PYKOBOACTBOBATHCSI BEPXOBEHCTBOM 3aKOHA, AOAJKHO OBITH B
COCTOSIHUU OOeCIIeYNTh UCIIOAHEHHe BCeX CYAeOHBIX pellleHuY, 0COOeHHO
pelleHni KOHCTUTYIIMOHHOIO CyAd. DTO OCOOEHHO Ba>KHO AASl pellarolrei
POAM KOHCTUTYIIMOHHOI'O CyAa B OOeCIleueHHH AeMOKPaTHuW U 3alllUThI
IIpaB YeAOBeKa B CTpaHe.

Peanpnas aAeMoOKpaTus, HECOMHEHHO, (OPMHUPYeTCs B pe3yAbTaTe
ACUCTBUAM KOHCTUTYIIMOHHOTO CyAd. ITocAepAHMI He TOABKO SIBASIETCS TOA-
KOBATeASIM IIPUHIUIIOB, 3aKPENAeHHBIX B KOHCTUTYyLIUM, HO M yKas3blBaeT
IIPABUABHBIN IIYTh, II0 KOTOPOMY HY>KHO UATHA. KOHCTUTYLIMOHHBIN CYA CAY-
JKUT OPUEHTUPOM AASL BCEX TOCYAAPCTBEHHBIX OPTAaHOB U HAIIPABASIET UX B
TOAKOBaHUU KOHCTUTyLUMN.

BeHenmaHcKasg KOMUCCHS OKa3bIBaeT OOABIIYIO TTOAAEPFKKY KOHCTUTYITUOH-
HBIM CYA@M, CBHUAETEALCTBOM UETO SIBASIETCS HEAaBHUM CAydaul ¢ PyMbIHU-
ell. B pekabpe BeHenuaHcKag KOMUCCHUS MPUMET CBOe peIleHne, KOTOpoe
IIOMOKeT M30e’KaTh B AQABHEUIIIEM ITOAOOHBIX KPUTUYECKUX CUTYyaITHMN.

BeHernmuaHCKOW KOMMCCUMW HECKOABKO AET Ha3ap, TaKyke IIPUIIAOCH BME -
maTbcsad OoT uMeHU KoHctuTynuoHHOTOo Cyaa AAOaHWM, KOTAQ OAHO M3 €ro
pemieHnil 00 yBOABHeHUU ['eHepasbHOIro IPOKypopa He OBIAO MCIIOAHEHO.
[Mucvmo TorpaniHero [IpeacepaTens Benermuancko koMmuccuu AHTOHHUO Aa
[Teproaa He IpUBEAO K BOCCTAHOBAEHMIO ['eHEpaAbHOTO IPOKYpPOpa, HO 110
KpalHel Mepe CIOCOOCTBOBAAO IIPUHATHIO MOPIAKA IOAOOHEBIX YBOABHE-
HUM C y4eTOM IIPMHIUIA CIIPABEAAMBOTrO CyAeOHOTO pa3OMpaTeAbCTBA.

Co CTPYKTYpHOU TOYKHU 3PEHUS MOJKHO BBIAEAUTH ABA BUAAQ PEILICHUU.
[lepBriil BUp - “HeraTuBHBIE" pelleHUs Keab3eHa, KOTOpble OTMEHSIOT 3a-
KOHBI UAW IIPOEKTHl 3aKOHOB, II03TOMY HUX Aerde pPearnu30BaTh, IIOCKOABKY
3aKOH OOAee He CYIIeCTBYeT.

BTopoit BUp ropaspo CAOKHee. DTO pellleHHUs, KOTOphle TPeOyIOT UHBIX TO-
CYAQPCTBEHHBLIX ITOAHOMOUMM B NPUHATHUU Mep II0 UX peaamsanuu. HacTto
9TO pellleHUs, B KOTOPHIX CYyA CUHUTAEeT, YTO eCTh IIPaBOBOM IIpobeA U Ipo -
CUT TapAaMeHT AATh 3TOMY BOIIPOCY 3aKOHOAATEeAbHOe pellleHUe. Takue
pellleHNsT MHOTAQ He PeaAu3yIOTCs, TaK KaK I[IapAaMeHTy 0 KaKOoH-An6O0
[IpUYMHEe He YAQETCS PeIIUTh 3TOT BOIPOC Ha 3aKOHOAQTEABHOM YPOBHE.
B KoHeUHOM cueTe, 3TO MOXKET Cepbe3HO IIOAOPBATh aBTOPUTET KOHCTUTY -
IIMOHHOTO CYAQ.

O,A,HI/IM M3 CII0CcOOOB IIpeoAOACHUA 3TOM HpOGAeMBI SABAAETCA OTMEeHa COOT-
BETCTBYIOIIETO IIOAOJKEHUS 3dKOHQ, a He IIPOCTO 3asiBAeHHe O HAAU4YUU

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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npaBoBoOro Immpobeaa. TakuM oOpa3oM, 3aKOH He MOXKEeT OBbIThb MPUMEHEH B
COOTBETCTBUM C KOHCTUTYLUEH, IIOCKOABKY €CTh "IIPONyIIeHHEIe" ITOAOJKe-
HHUSA. OTO OKa’kKeT AaBAEHHE Ha 3aKOHOAAQTEAs], YTOOBI OH IIPUHSA HOBBIE
IIOAOSKEHUS.

Focnopun TlpeacepaTenn!

I[To3BOABTE MHE B 3aKAIOUEHME CKas3aTh, YTO KOHCTI/ITYL[HOHHBIfI CyA MOXeT
IIOMOYb T'OCYAAQAPCTBEHHBIM BAACTSIM, AdBasi B CBOUX pPeEIIEHUAX YeTKHe U
APTYMEHTHUPOBAHHBIE TTO3UIITUN AAS UCIIOAHEHHUA CBOUX pemeHHﬁ.

ConpoTuBaeHHEe, KOTOpPOe BCTpeuYaeTcs NPU HUCIOAHEHUM DPelleHUU CYAQ,
IIOPOM IIPOUCTEKAeT M3 HENOHMMaHWd. [lo 3ToW mpuyrHe Ba>kKHO, YTOOBI
pelieHna OBIAM HANMCAHBI SCHO, YETKO, YTOOBI B HUX OTCYTCTBOBAAA W3-
AUIIHASA IOPUANYECKAs TEPMUHOAOTHS, M YTOOBI OHU OBIAM AOCTYIIHBI U IIO-
HATHEI BCEM, BKAIOYAs IIOAUTHKOB U JKYPHAAMCTOB, KOTOPHIE 3a4acTyIO He
SABASIFOTCS FOPUCTAMMU.

[TopoOHEIE pellleHUs ITOBBICAT YPOBEHBb IIPU3HAHUSA PELIeHUU Ccypa OoOIle -
CTBOM U IIO3BOASIT IIOAUTHKAM IIPUMEHSTH UX Aerde, Ad’Ke €CAM OHU HeAO-
BOABHBI PE3YABTATOM.

Sl oueHBb pACCUUTHIBAIO Ha OOCY’KAEHUE 3THUX U APYIMX TOYeK 3peHHs Ha
Haulet KoH(epeHIIUU U HAAEIOCh, YTO IIOAOJKUTEABHBIE U OTPULIATEABHBIE
IpHUMephbl U3 HNPaKTUKU CYAOB, IIDEACTABAEHHBIX 3AeCh, BAOXHOBST HAC Ha
AaAbHellIllee COBEPIIEHCTBOBAHUE YCAYT, KOTOPhle MBL IIPEAOCTaBASIEM Ha-
LIMM CTpaHaM.

Cnacubo 3a BHUMaHUe.

EVGENI TANCHEV

President of the Constitutional Court of the Republic of Bulgaria,
Member of the Venice Commission

Dear Presidents and colleagues,

Dear Judges,

Ladies and Gentlemen,

It is a great pleasure for me to attend these annual events here in Yerevan
and I am particularly pleased to be here this year and represent the Venice

Commission at the opening of thisXVIIth Yerevan Conference organised by
the Constitutional Court of Armenia.

As you well know, Yerevan Conferences are held under the auspices of the
Conference of Constitutional Control Organs of Countries of New
Democracy and was established at the initiative of President Harutyunyan



on the basis of a common declaration of the Constitutional Courts of
Armenia, Belarus, Georgia, Kazakhstan, Moldova, Russia, Tajikistan and
Ukraine. The Constitutional Court of Armenia holds the Presidency of this
Conference.

The Venice Commission has concluded a co-operation agreement with this
Conference, which provides for the Commission's support for these impor-
tant gatherings. The Commission highly values its co-operation with the
Conference and the Constitutional Court of Armenia as its presidency.

Ladies and Gentlemen,

The topic of this conference is an important one for our courts because it
touches upon the very core aspects of Constitutional Courts and bodies
with equivalent jurisdiction.

Every once in a while, Constitutional Courts are confronted with having to
hand down decisions on very difficult questions that come up duringchal-
lenging political or social times. This can, for instance, occur when appeals
are brought after a difficult election has taken place or after intense polit-
ical debates that coulddivide the country.

The execution of such decisions will then undeniably have a political
impact and can give rise to difficulties in their implementation. Such situ-
ations will show to what extent the Constitutional Court is trusted and
hence respected in its country. The more respect this Court has received
in its country, the more likely it is that its decisions in difficult and chal-
lenging times will be followed.But this is not a guarantee — a change in
the political climate of a country can quickly dissipate the people's trust.

It is clear that the Constitutional Court's authorityis severely undermined
and its existence put into question when its judgments are not implement-
ed. This is serious. A state governed by the rule of law must be able to
ensure the execution of the Constitutional Court's judgments — or this
Court loses its raison d’étre.

The execution of judgments is one of the cornerstones of the rule of law,
which is one of the three pillars of the Council of Europe. A State which
has committed itself to be governed by the rule of law must be able to
ensure the execution of all court judgments and especially those of the
Constitutional Court. This is particularly true for the crucial role played by
the Constitutional Court in ensuring the democratic life and the protection
of human rights in the country.

True democracyis undeniably shaped by the actions of the Constitutional
Court. This Court not only serves as an interpreter of the principles
enshrined in the Constitution, but also as a guide that shows the right path
to follow. The Constitutional Court serves as a reference for all state bod-
ies and guides them on how to interpret the Constitution.

The Venice Commission has always strongly supported Constitutional
Courts and this was shown recently inthe case of Romania. The Venice

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETUUN
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Commission will adopt an opinion in December setting out how such crit-
ical situations could be avoided in the future.

The Venice Commission also had to intervene several years ago on behalf
of the Constitutional Court of Albania when one of its decisions on the dis-
missal of the Prosecutor General was not followed. A letter by its then
President Antonio La Pergola did not result in the reinstatement of the
Prosecutor General, but at least in the adoption of rules on such dismissals,
taking into account the principle of a fair trial.

Two types of decisions may be distinguished from a more structural point
of view: Kelsen's "negative" decisions, which annul laws or draft laws and
are easier to implement since the law simply no longer exists.

The others are much more difficult. These are decisions which require
other state powers to take action in order to implement them. These are
often decisions in which the Court finds a legal gap and asks Parliament
to legislate. Such judgments are sometimes not implemented because
Parliament fails - for whatever reason - to legislate. In the long run, this
can seriously undermine the authority of the Constitutional Court.

One way to overcome this problem would be to annul related provisions of
the law instead of simply declaring that there is a legal gap. In this way,
the law cannot be implemented in a constitutional manner as there are
"missing" provisions. This will put the legislator under much greater pres-
sure to adopt new provisions.

Mr President,

Let me conclude by saying that the Constitutional Court can help the other
state powers in the implementation of its judgments by giving clear and
well-reasoned judgments.

The resistance that is met in the execution of judgments sometimes stems
from a lack of understanding. For this reason it is important that judgments
arewritten clearly, that they leave out unnecessary legal jargon andthat
they areunderstandable to everyone, including politicians and journalists
who often are not lawyers.

Such judgments will increasethe acceptance of the Court's decisions by the
public and will allow politicians to implement them more easily, even if
they are unhappy about the result.

I very much look forward to the discussions on these and other aspects of
our Conference and I hope that positive and negative examples of the
practice of the Courts present here will give us inspiration to further
improve the service, which we render to our countries.

Thank you very much.




T'PAMIP TOBMACSH
Murnucmp rocmuyuu Pecnyboiuxu Apmenus

YBakaeMble AaMBI 1 TOCIIOAQ!

C OOABIIIUM YAOBOABCTBMEM HPUHSA HNpuraaiienue IIpeaceparersa Kouncru -
TyruoHHoro Cypa ApMeHUU r-Ha ['aruka ApyTIOHIHA BBICTYIIMTD Ha TPaAU-
MOHHOW, y>Ke CeMHaAlLlaToM MeXXAYHAapOAHOU KOH(QEepeHIUW OpraHoOB
KOHCTUTYIITUOHHOTO KOHTPOAG. Pap BO3MOKHOCTH HNPUBETCTBOBAThL Bac Ha
5TOM Ba>XHOM (popyMe.

[MTpusatHo co3HaBarh, 4TO KoHMepeHIUsA y>kKe CTara CHMBOAOM B3aUMO-
o0oramarmllero COTpyAHUYEeCTBa He TOABKO B cdepe KOHCTUTYIIMOHHOM
IOCTUTIAY, HO M - OAAropapsi YCTAHOBACHUIO M Pa3BUTHUIO MEKMHCTUTYIINO-
HAABHBIX U MEXAMYHOCTHBIX KOHTAKTOB - CBO€OOpPa3HON KYABTYPHOU Cpe-
AOH, TAe IIPOU3PACTAlOT HauboAee IIPOrPECCUBHBIE MAEU, KOTOPHIE B AAAb-
HeWIlIeM HaXOAAT AU MOI'YT HAMTHU CBOe OTpakeHUe KaK B IPAaKTUKe KOHC -
TUTYIMOHHBIX CYAOB, TaK ¥ B HayKe KOHCTUTYIIMOHHOTO U KOHCTUTYIIMOH-
HOT'O IIPOIeCCYaAbHOTO IIPaBa.

OBoAOIVIO (DOPMEI U COAEPIKAaHUSA KOHCTUTYIIMOHHOTO IIPABOCYAUSI B Ap -
MEHHUM B CBO€ BpeMs s HaOAIOAAA U3HYTPH, OYAYUN HECKOALKO A€T, IIOUTHU
C caMoro Hayanra yupexpeHuss KoucrurymuonHoro Cyaa, ero COTPYAHU-
KOM. BcrmomMmHaro o TOM, 94TO B caMOM Hayare CTaHOBAeHUsT KOHCTUTyIU-
oHHOro Cyaa - B 1996-0oM ropy - IpeaCTaBAEHUS O CYITHOCTH, TAYOWHe U
o0beMe ero 3apa4 OBIAM AOBOABHO IIOBEPXHOCTHBIMH, U OH HE YKAQABIBAA-
CS B paMKU ITPUBBIYHOTO Ha TOT MOMEHT PAacKAaAd OPraHOB BAACTU U CHA.
HeKoTopBIM Ka3anocCh, 4TO 3Ta MHCTUTYIINA NPEACTABASIET COOOM IKCIIEpT-
HBIM OpraH II0 BOIIPOCaM KOHCTUTYIIMOHHOTO IIpaBa, MHbIE COMHEBAAUCH U
B HEKOTOPOM CMBICAE AO CHX IIOP COMHEBAIOTCS B TOM, UYTO OH SIBASIETCS
CypeOHBIM OpraHoM. TeMm He MeHee 3a npolepinve 16 aet KOHCTUTYIIUOH -
HBIU Cyp ApMEHUN He TOABKO CTaA IMOAHOIIEHHBIM KOHCTHUTYIIMOHHBIM Op -
raHoM, rapaHTHUPYIOIIUM He3bIOAEMOCTh OCHOB KOHCTUTYIIMOHHOI'O CTPOS,
HO W NpHOOPEeA CBOM y3HABAeMBIN IIPO(UAB CPEAU ITOAOOHBIX MHCTUTYTOB
B MUpe, CTaB OAHUM W3 €BPOIENCKUX IeHTPOB, TAe HCITLITBIBAIOTCS Ha
IIPOYHOCTL CaMble IPOrpecCHUBHBIE HaumHaHUs. Ha AQHHBIM MOMEHT MOTY
CO BCEU OIIPEAEAEHHOCTBIO yTBepP’KAATh, uTO KoHcTtuTynuonHem Cyp Ap -
MEHUU - 3TO COCTOSABIINMCS KOHCTUTYIIMOHHBIM OPTaH, BIUCHIBAIOIIUNCS B
KauecTBe BBICIIIEro opraHa CyAeOHOUM BAACTH B CHUCTEMY Pa3AEA€HUs BAAC -
Tel, CAeP>XeK U IPOTHUBOBECOB, ODOAEe TOTO, OTO OPTaH, TAe MOXKHO AOOUTh-
cs 9PEeKTUBHOM 3aIIUTHI OCHOBHEIX IIPaB U CBOOOA, YeM CyAeOHAas CHUCTeE -
Ma ApMEHUM B I[EAOM TIOKa "TIOXBACTaTbCS' He MOJKET.

KoneuHo, ecTh ellle MHOTO HepelleHHBIX IIpoOoaeM. OHU KacaloTCsd CKopee
KOHTEKCTa, He>XeAU COAep’KaHUsl KOHCTUTYIIMOHHOM IOCTUIUN.

OAHOUM U3 CaMbIX Ba’*KHBIX SBASIETCSA TPOOAEMa HCIIOAHEHUS pelleHuN
KoncturynuonHoro Cyaa. He nmess cAy>XObI 110 TPUHYAUTEABHOMY HCIIOA -
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HEHHMIO CBOUX DPeIIeHUM, IPUPOAA KOTOPHIX B OOABIIMHCTBE CAYYaeB U He
IIPEeAYyCMATPUBAET BO3MOKHOCTU IIPUHYAUTEABHOIO MUCIOAHeHHs, KoHCTu-
TYUUOHHBIU CyA AOAKEH YIIOBATh AMIIL Ha CBOM aBTOPUTET U MOAAEPIKKY
OOIIIeCTBEHHOCTU AASI UCIIOAHEHUS CcBoux peliieHUuU. OAHAaKO AaOUABHOCTD
WHCTUTYTOB I'DA’KAQHCKOTO OOIIECTBA M OTCYTCTBHE YCTOSBIIEUCS KYAbTY-
PBI AOOPOBOABHOI'O MCIIOAHEHHSI CyA€OHBIX aKTOB B IIEAOM IIPUBOAAT K TO-
My, YTO MCIIOAHeHUe pelneHnN KOHCTUTYyIUOHHOTO Cyapa ABASIETCSA Cepbes-
HOU U aKTyaAbHOU IIPOOAEMOU.

KoHcTuTynua ApMeHNH IIpeAyCcMaTpUBaeT, YTO IIOCTAaHOBAEHUST KOHCTUTY -
nuoHHOro Cypa SIBASIOTCS OKOHYATEeABHBIMM U BCTYIAIOT B CUAY C MOMEH-
Ta onyoaukoBaHud (4. 2 cr. 102). 3akoH o KoHcTurynuonHoM Cyae, KOHK-
peTusupysd KOHCTUTYLMOHHBIE IIPEAINCAaHUs, IIpeAycMaTpuBaeT o0s3a-
TEeABHOCTB IIOCTAQHOBAEHUM M 3aKAtoueHUM KC Ang BceX rocypapCTBEHHEIX
OpPraHOB W OPraHOB MECTHOI'O CaMOYIIPaBA€HHS, UX AOAKHOCTHBIX AUIL, a
TakkKe (pU3NUEeCKUX U IOPUAUYECKUX AUIl Ha BCEU TeppUTOpuU ApMeHUU
(. 5 cT. 61 3KC). Heucrnornenme uAu HeHapAesKalllee UCIOAHEHUe ITOCTa-
HoBAeHUA KC HMAU NIpensATCTBOBAHUE €r0 UCIIOAHEHHUIO BAEKYT YCTaHOBAEH-
HYIO 3aKOHOM OTBETCTBEHHOCTH (cT. 66 3KC).

TeMm He MeHee npupopa pelnteHudt KoHctutyruonHoro Cyaa TakoBa, 4TO
0e3 B3aMOAEUCTBUS C UHBIMM OpTraHaM{ HEBO3MOJKHO AOOUTHCI CO3AAHUS
TaKoN aTMoC(ephl, KOTOpas UCKAIOYaAa OBl caMy BO3MO’KHOCTH HEHCIIOA -
HeHMd 3TUX pelieHur. OUeBUAHO, UTO NIPUMEHEHUNEe YTOAOBHBIX, aAMUHU-
CTPATUBHBIX WAU HWHBIX Mep BO3AEMCTBUS AAI IPUHYKAEHHUS K HCIOAHEe-
Huto moctaHoBaeHu KC HaMHOro MeHee 3(PPEKTUBHO, HEXKEAU IIPU UC-
TIOAHEHUM CYAE€OHBIX aKTOB OOBIUHBIX CYAOB, XOTS M 3A€Ch B IIOCTCOBET-
CKUX, AQd U HEe TOABKO IIOCTCOBETCKMX CTpPAaHAaX BO3HUKAIOT Cepbe3HbIe
TPOOAEMHI.

Boabmioe OpeMs U OOABIITYIO OTBETCTBEHHOCTD 11O MCIIOAHEHUIO ITOCTAHOB-
AeHnt KC HecyT OOBIUHBIE CYABI. OTO KacCaeTcd B IIEPBYIO OYepeAb ITOC-
TAHOBACHUM O NPHU3HAHWM HOPMATMBHBIX ITOAOKEHUMH HEKOHCTUTYIIMOH-
HBIMHM UAM O TOM, UYTO OHM COOTBETCTBYIOT KOHCTUTYIIUM TOABKO B TOAKO-
BaHum KC. BrigBaeHue npaBoBwIX no3unuiit KC, oTHOCAIIUXCSA K KOHKPET-
HOMY BOIIPOCY, U UX aA€KBATHOe IIPUMEHEHUe IBASETCS Ha CEeTOAHS CyIle-
CTBEHHOM NPOOAEMOM. 3a4acTyiO CYABl (DOPMAABHO THOAXOAUAW K 3TOMY
BOIIPOCY ¥, epecMaTpuBasi CBOU pelleHus Ha OCHOBAHWUM IIPABOBBIX IIO-
sunuiit KC, HaXOAUAU UHBIE IIPAaBOBBbIE OCHOBAHUS AAS ITOTABEP KACHUS
PE30OAIOTUBHOM YACTM CBOMX peINleHMnM, OOOCHOBBIBASg MX CCHBIAKAMU Ha
UHbIe IIPAaBONOAOJKEHUS, YeM Te, KOTophle ObiAM mpu3HaHbl KC Hepell-
CTBUTEABLHBIMU. C IeABIO HUCIPABACHUS CUTYyallud MHUHUCTEPCTBO IOCTH-
VY WHUIIUMPOBAAO M3MEeHeHHe IIPOIeCCYaAbHBIX 3aKOHOB, HallpaBAEHHOE
Ha TO, 4TOOBI IepeyTBePKAEHNEe CyAeOHBIX aKTOB ITOCAE IPU3HAHUS ITOAO-
KEeHUM, Ha KOTOPBIX OHM OCHOBBIBAAMCH, HEKOHCTUTYIIMOHHBIMHU CTaAO
HNCKAIOUEHHEM, a He IIpaBUAOM. B HOSOpe HpOIIAOTO Topa 3TU U3MEeHEeHUS
BCTYIIUAM B CHAY.



B camMoOM MUHUCTEPCTBE CO3AAaHA ClleljUaAbHas I'PyIIa II0 MOHUTOPUHTY
3a noctaHoBAeHUIMU KC c 1eAblO BBIIBAEHUS MPABOBBLIX MO3UITUU, U3
KOTOPBIX IIPAMO HAU KOCBEHHO BBITEKaeT HeOOXOAMMOCTL 3aKOHOAA-
TEeABHBIX M3MEHEeHUH, Aa’Ke eCAU pedb He HAeT O KOHCTUTYI[MOHHOCTH.
Ecan Takagd HeOOXOAMMOCTL OOHAPY’KUBAETCH, TO MUHUCTEPCTBO T'OTO-
BUT IIPOEKT U3MEeHEeHUN COOTBECTBYIOIIUX 3aKOHOB U WHBIX HOPMATHUB-
HBIX aKTOB.

AAST MUHUCTEPCTBA IOCTUIIUU CO3AAHNE TMOAUTHUUYECKUX U COITUAABHBIX
NIPEeAIIOCHEIAOK AAS HaAAe’Kalllero UCIIOAHEHHS CyAeOHBIX aKTOB B IIeAOM U
noctaHoBAeHUY KC B 4YacCTHOCTU SIBASETCS Ba’kKHOM CTpaTermuyecKoun
LIeAbIO, AOCTH>XKeHHe KOTOPOM BO3MOJKHO TOABKO ITyTEeM B3aUMOAENCTBHUS
BCeX OPraHOB BAACTH, UMEIOILINX OTHOIIEHNe K UCIIOAHEHHUIO CyAeOHBIX aK-
TOoB. OAHA AMIIb CTaBKa Ha NPUHYKAeHHe Hed3(peKTHUBHA, UOO B IIPaBO-
BOM TOCYAQpPCTBe AOOPOBOABHOE HCIIOAHEHHE AOAKHO CTaTh IIPABUAOM,
IIOCKOABKY HU OAHAQ, A@’Ke caMas pa3BeTBAEHHAs CAY’KOa II0 MCIIOAHEHUIO
CyAeOHBIX aKTOB, HaAeAeHHas CaMbIMU IINPOKMMHM IIOAHOMOYHSMY, He
CMOJKEeT MCIIOAHUTH TBICAYM CYAeOHBIX aKTOB, KOTOpPble Ka’KABIM IO IIpU-
HUMAIOTCA CypAaMU. A B CAydae pelleHUM KOHCTUTYIIUOHHBIX CYAOB TaK HUAU
WHaye UX NPUHYAUTEABHOE HCIIOAHEHHe 3a4acTyl0 HEeBO3MOJKHO Ha IIpaK-
THKe UAU B CUAY IIPUPOABI 3THUX pellleHuM. TeM He MeHee OAHUM U3 pellle-
HUU MOJKET CTaTh BO3MOJKHOCTDH OCIIaPUBAHUS B BBINIECTOSIINX WHCTAHIIN-
daX CyAeOHBIX aKTOB, He COOTBETCTBYIOIIWX NIpaBOBEIM nosunuaM KC Ap -
MEHUMU.

YuuThIBasi BaKHOCTH AQHHOTO (pOpyMa, XOuy MoykKeAaTh Bam MAOAOTBOPHO-
ro OOCYyKAeHUSA. YBEepeH, UYTO KaK IMPOIIEAIe, TaK U CEeTOAHANTHSIS KoH-
depeHIII AQCT UMITYABC HOBATOPCKWUM, HETPUBUAABHBIM ITOAXOAAM, KOTO-
pBIe TTO3BOAST O0OECIIeUNTh COOATOAEHNE U UCIOAHEHWEe PelleHNWH KOHCTH-
TYITUOHHBLIX CYAOB Ha ITPaKTHKE.

HRAYR TOVMASYAN
Minister of Justice of the Republic of Armenia

Ladies and Gentlemen,

It was plesure for me to accept the invitation of Gagik Harutyunyan, the
President of the Constitutional Court, to hold a speech at the traditional,
XVII International Conference of the bodies of constitutional review. I am
delighted to greet you at this important forum.

It is great to acknowledge that the Conference has become the symbol of
inter enrichment not only in the domain of constitutional justice but also
because of the establishment and development of inter institutional and
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interpersonal contacts has become a specific cultural environment, where
the most progressive it ideas develop and later find their reflection in the
practice of the constitutional courts, as well as in the science of the con-
stitutional and constitutional procedural law.

I have observed ab intra the evolution of the forms and contents of the
constitutional justice in Armenia from the establishment of the
Constitutional Court as I used to be its employee. I remember that at the
beginning of the establishment of the Constitutional Court, in 1996, per-
ception of the essence, depth and volume of the tasks were rather super-
ficial and it did not cast in the scopes of the spectrum of the authorities
and power of that time.

Some thought that this institution was an expertise body on the issues of
the constitutional law, others hesitated and in some way till now hesitate
if it is a judicial body. Nevertheless, during the last 16 years, the
Constitutional Court of Armenia not only has become a fully fledged con-
stitutional body which guarantees the inviolability of the basis of the con-
stitutional order but also acquired its recognizable profile among other
institutions and has become one of the European centres where the most
progressive conceptions have been tested.

Now I can state that the Constitutional Court of Armenia is a materialized
constitutional body, involved as a superior body of the judicial power in
the system separation of powers, checking and balances; moreover, this is
an organ where it is possible to get effective protection of the fundamen-
tal rights and freedoms, as the judicial system of Armenia cannot "boast"
with such achievement.

Of course there are lot of unsolved problems. They concern mainly the
context than the contents of the constitutional jurisdiction. One of the
most important problems is the problem of implementation of the deci-
sions of the Constitutional Court. Without the service of enforcement of
the implementation of its decisions, the nature of majority of which even
does not prescribe a possibility of enforcement, the Constitutional Court
can only count on its authority and support of the society for the imple-
mentation of its decisions.

Although the liability of the institutions of the civil society and absence
of established culture of arbitrary implementation of the judgments has
brought to the situation when the implementation of the decisions of the
Constitutional Court has become a serious and actual problem.

The Constitution of Armenia prescribes that the decisions of the
Constitutional Court are final and enter into force from the moment of
announcement (Article 102, Part 2). Specifying the constitutional prescrip-
tion, the Law on the Constitutional Court stipulates that the decisions of
the Constitutional Court on the substance of the case are binoling for all
the state and local self-government bodies, their officials as well as for the



natural and legal persons in the entire territory of the Republic of
Armenia. (Article 61, Part 5 LCC). Non-implementation of the decision of
the Constitutional Court or hindrance its implementation will cause liabil-
ity stipulated by the Law. (Article 66 LCC). Nevertheless, the implemen-
tation of the criminal, administrative or other remedies of impact for the
enforcement of the implementation of the CC decisions is less effective
than while exercising the judgments of the general courts although such
problems occur in the post soviet and not only in post-soviet countries.

The general courts carry a great burden and responsibility for the imple-
mentation of the CC decisions. This first of all concerns the acknowledg-
ment of the normative acts as non-constitutional or that they are in con-
formity with the Constitution only in the interpretation of the CC.
Detection of the legal positions of the CC concerning the given issue and
adequate implementation today are an essential problem. Sometime the
courts approach the problem formally and while reviewing their own
decisions on the basis of legal positions of CC, found other legal grounds
for the confirmation of the conclusive part of their decisions, basing them
on the legal positions other than the ones which were recognized as non-
constitutional by the CC.

For the improvement of the situation the Ministry of Justice has initiated
the amendment of the procedural laws so that reconfirmation of the judg-
ments after the recognition of the positions, which served as grounds for
them, as non constitutional, shall become an exclusion and not a rule. Last
November this amendments entered into force. In the ministry a special
group on monitoring the CC decisions for detecting the legal positions,
from which the need of legislative amendments imply directly or indirect-
ly, even when it does not concern the constitutionality, was formed. If
such a need is revealed, the ministry shall prepare a project of amend-
ments of such laws and other normative acts.

The creation of political and social prerequisites for proper implementa-
tion of the judgments totally and decisions of the CC in partial has
become an important strategic goal for the Ministry of Justice, achieve-
ment of which is possible only by the interaction of all bodies of power
which concerns to the implementation of judgments. Reliance on the
enforcement is not effective as in the rule of law state the voluntary imple-
mentation shall become a rule as none, even the most branched service of
implementation of the judgments, even if it is endowed with wide powers,
cannot implement thousands of judgments which are adopted by the
courts each year. In the case of decisions of the Constitutional Court, nev-
ertheless, their binding implementation sometime is impossible in practice
or because of the nature of these decisions. Nevertheless, the possibility
to challenge the judgments in the superior courts, which are not in con-
formity with the legal positions of the CC of Armenia, can become one of
the decisions.
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Taking into consideration the significance of this forum, I would like to
wish you productive work. I am sure that the previous and current confer-
ences will give a start to the new, non-trivial approaches, which will aid
to ensure the adherence of implementation of the decisions of the consti-
tutional courts in practice.




AHAPEH COPOKUH
Thasa ojpuca ObBCE 6 Epeeane

YBakaeMnbili IIpeapcepatens Koucturynuonuoro Cyaal
YBakaeMble yyacTHUKU KoHpepeHnnun!
AaMbl 1 rocropa!

AN MeHA ABAAeTCs OOABIIONM 4eCTbIO U YAOBOABCTBHEM INPHUBETCTBOBATH
yBaykaeMbIX y4dacTHUKOB XVII EpeBaHCKON Me>XAYHAapOAHOU KOH(pepeH-
num "B3aumopelncTBHe KOHCTUTYLIMOHHBIX CYAOB M APYTHMX MHCTUTYTOB IIO
06eCcIeYeHnI0 UCIIOAHEHHUS PellleHUH KOHCTUTYIIMOHHOTO CyAa".

Tema panHou KoHdepeHIIUM 3aTparuBaeT TakKMe OCHOBOIIOAOTAIONINE BOII-
POCHI, KaK BEPXOBEHCTBO 3aKOHQ, KOHCTUTYIIMOHHOE IIpaBOCypAde U IIpa-
Ba YeAOBeKa, Ha KOTOPBIX, COOCTBEHHO, U nocTpoeHa AedTeabHOCTHL OBCE.

O deKkTruBHOE KOHCTUTYIIMOHHOE IIPaBOCYANE UIPAeT KAIOUEBYIO POAb B
obecIleueHUU BepXOBEHCTBa IIpaBa. B KomeHrarckom AOKyMeHTe TOCyAap -
ctBa yuyactHuKM OBCE BbIpa3uAu CBOIO YOEKAEHHOCTH B TOM, UTO BEpXO-
BEHCTBO IIpaBa HEBO3MOKHO 0e3 obecreueHMs KOHKPETHBIX 3AeMEHTOB
npaBocyausi. OHU BKAIOUAIOT B cebsl IIOAHOe yBa’keHUe IIpaB YyeAoBeKa U
OCHOBHBIX CBOOOA M OO0$I3aHHOCTH IIPABUTEABCTBA M TOCYAAQPCTBEHHBIX
BAACTeM COOAIOAQTH KOHCTUTYIIMIO U AEWCTBOBAThH COBMECTHMMBIM C 3aKoO -
HOM 0Opa3om.

KoOHCTHUTYIIMOHHOE CYABI IBASIOTCS HEOTHEMAEMOU YaCTBIO CUCTEMEL CAEP -
KeK W IPOTUBOBECOB, TapaHTUPYIOLIENH, YTO TOCYAAPCTBEHHAs BAACTH
pacrpepereHa MeKAY UCHOAHUTEABHON BETBBIO, MTPEACTaBUTEABHLIM IHap-
AAMEHTOM M He3aBHCUMOMN CyAeOHOM BAACTHIO.

KoHcTUTylIMOHHEBIE CYABI CIIOCOOHBI TOAKOBATH M YTOUHATH T'PAHUIIBI TTOA-
HOMOYHMN MEeJKAY HCIIOAHWUTEABHOM U 3aKOHOAAQTEABHOUW BETBSIMU BAACTH,
obecrieunBaTh MOAOTYETHOCTh TOCYAQPCTBEHHBIX OPraHOB U COAENCTBOBATh
CTaOMABHOCTH KOHCTUTYIIMOHHOTO ITOPsAAKA. CTaOUABHOCTh KOHCTUTYIIMOH-
HOTO IIOPSIAKA CIIOCOOCTBYeT IIPEACKA3yeMOCTH IIPABOBOM CHUCTEMEBI U IIOC-
A€AOBATEABPHOCTH IIPABOBOTO peryAupoBaHus. CBOMMHU pelleHUSMU KOHC-
TUTYIIMOHHBINU CyA CIIOCOOCTBYET YKPENAEHUIO B CTPaHe KOHCTUTYIIMOHHOU
3aKOHHOCTH, OXpaHe HOpM KoHcTHUTynuH, 3amure U OOeCleUYeHHIO IIPaB U
OCHOBHBIX CBOOOA I'pa’kApaH. B To ke BpeMs 3(p(PeKTUBHOCTh KOHCTUTYIU-
OHHOIO IIPAaBOCYAMS 3aBUCHUT OT HAAAe’KAIlero HWCIOAHEHUS pelleHUNn
KOHCTUTYLIUOHHBIX CYAOB AL OOeCIIeuHUsI PaBeHCTBA llepep 3aKOHOM. Co -
OTBETCTBUE 3aKOHOB pPEUIeHUAM KOHCTUTYIIMOHHBIX CYAOB CYIIIECTBEHHO
He TOABKO A YKPEIIAEHUS NIPEeACKAa3yeMOCTH NPABOBOU CHUCTEMEI, HO TaK -
JKe U A MIOAAEPIKAHUA OOIIeCTBEHHOIO AOBEPHUSA K Hell U IIPABOBBIM IIPO-
meAypaM B IIEAOM.

OddpeKTUBHOCTh PAbOTHl KOHCTUTYIJUOHHBIX CYAOB CHMJKAETCS B CAyYae,
€CAM UX pelleHUsI He UCIOAHSIOTCS B MOAHOM Mepe. Takum oOpazom, 00-
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IIeCTBeHHOe AO0Bepre K KOHCTUTYIIMOHHBIM CyAdM CTPOI'O B3aMMOCBA3dHO
C ypOBHEeM YyBaXeHUsd U HNCIIOAHEeHUd peLHeHI/Iﬁ CyAa APYT'MMU BeTBAMU
BAAQCTH.

B aToM cBsIzu cunTaio 1meaocoobpas3HbiM oTMeTUTh, uTo ouc OBCE B Epe-
BaHe IopAepykan [lanaTy apBOKATOB B IIPOBEACHUU aHAAM3a MCIIOAHEHUS
pemennii Koncrurynuonnoro Cyapa PecnmyOanku ApMeHusi, HauuHasg C
1997 ropa. MEel oueHb OAaropapHbl I-HY APYTIOHSHY B IIOAAEPIKKE 3TOU
WHULNVATABBl U MAEU OPraHU3alluU IPe3eHTallud U AUCKYCCHUM Ha TeMy
AQHHOT'O aHAAM3a B OKTI0pe 3TOro ropa. Haperock, 4To pe3yAbTaThl AQHHO-
rO @HAAM3a BHECYT CBOU BKAAA B AEAO YKPENAEHUS UCIIOAHEHUS pelleHUN
Koncturynnonnoro Cypa Ha OAaro AeMOKpPATHMHM M BepXOBeCTBA IIpaBa B
PecniybAauke ApmeHUs.

B 3akAtoueHne paspeniuTe MOKeAaTb HaM IMPOAYKTUBHOM AMCKYCCHUH. YBe-
peH, 4To NpodeCcCUOHAAN3M T-Ha APYTIOHSHA M €r0 KOMaHABI OyAET CIIO -
COOGCTBOBATH YCIIEXY MEPOIPUSATHSI.

Baaropapio 3a BHUMaHHe.

ANDREY SOROKIN
Head of the OSCE office in Yerevan

Dear President of the Constitutional Court
Dear participants of the conference,
Ladies and Gentlemen,

It is profound honour for me to greet the honourable participants of XVII
Yerevan International Conference "Interaction between constitutional court
and other institutions in ensuring the execution of the constitutional court
judgments".

The issue of this conference touches upon the basic issues as the rule of
law, constitutional justice, and human rights, which are the basis of the
activity of the OSCE.

Effective constitutional justice plays a key role in the ensuring of the rule
of law. In Copenhagen document the OSCE member states expressed their
belief that rule of law is impossible without ensuring the specific elements
of justice. They include precise respect of human rights and fundamental
rights and responsibilities of the government and state authorities to fol-
low the constitution and act in accordance with law.

Constitutional courts are the integral part of the system of checking and bal-
ances, guaranteeing that the state power is distributed between the execu-
tive branch, represented by the parliament, and independent judicial power.



Constitutional courts are able to interpret and verify the boarders of the
authorities between the executive and legislative branches of power,
ensure the accountability of the state bodies and aid the stability of the
constitutional order. By its decisions the constitutional court aids to the
establishment of the constitutional justice in the country, security of the
norms of the Constitution, protection and ensuring of the rights and fun-
damental rights of the citizens. At the same time, the effectiveness of the
constitutional justice depends on the appropriate implementation of the
decisions of the constitutional courts for ensuring equality of law.
Conformity of the laws with the decisions of the constitutional courts is sig-
nificant not only for the establishment of predictability of the legal system
but also for the maintenance of the public trust and legal procedures
entirely.

Effectiveness of the work of the constitutional court decreases when its
decisions are not implemented precisely. Thus, the public trust to the deci-
sions of the constitutional court is strictly linked with the rate of respect
and implementation of the decisions of the court by the other branches of
power.

In this concern, I would like to mention that the OSCE office in Yerevan
supported the Chamber of Advocates to hold analysis of the implementa-
tion of the decisions of the Constitutional Court of the Republic of Armenia
since 1997. We are grateful to Mr. Harutyunyan for the support of this ini-
tiative and the idea of organization of presentation and discussion of this
analysis this October. I hope the results of the analysis will contribute to
the establishment of the implementation of the decisions of the
Constitutional Court for the benefit of democracy and rule of law in the
Republic of Armenia.

I would like to thank for the productive discussion. I am sure that Mr.
Harutyunyan's and his command's professionalism will aid to the success
of the conference.

Thank you for attention.
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BAPAAH TIOT'OCSAH. EPEBAHCKVU O®UC GIZ

BAPAAH IIOIOCAH

Pykoseodumenwv Epesanckoeco oguca I'epmarckoeo
obuecmea no mexcoyHapooHoMy COmpyOHU4ecmey

YBaskaeMbil rocniopuH [IpeacepaTenn!
AaMBI U TOCITOAA!

AAg MeHs1 OOAbIllag YecTh MpuBeTCcTBOBaTh Bac oT mmenu [locara Depepa-
TuBHOU PecnyOamku ['epmanusa B PecnnyOamke ApMeHusa U oT uMeHu He-
MEIIKOU OpTaHU3alluu II0 MEKAYHAPOAHOMY cOoTpyAHUUecTBy (GIZ) Ha ce-
ropusaiHenn Kondgepennun.

Tema HelHeltHeld KoHdepeHIIMNM O4YeHb aKTyaAbHAa U IIPEACTABASIET OOAb-
LIIOM MHTepecC KakK AAd CTPaAH HOBOM AE€MOKPATUH, TaK U AAS CTPaH C yXe
COCTOSBIIENCS CUCTEMON KOHCTUTYLIMOHHOT'O IIPAaBOCYAUd. A€AO B TOM, UTO
caMa IIpUpoAa IIOCTAHOBAEHMU KOHCTUTYILIMOHHOI'O CYA@ OTAWYAEeTCd OT
APYTHX aKTOB CyAeOHOM BAACTH TeM, YTO OHAa MMeeT OOABIIYI0 HOPMaTUB-
HOCTb. [To cyTH, OOABIIMHCTBO pelleHUY KOHCTUTYILIMOHHBIX CYAOB OAMIKe
K 3aKOHY, 4eM K IIPaBOIIPUMEHUTEABHOMY aKTy U AAAeKO He CAy4YalHO, YTO
B 'epmanuu B 3akoHe o KorcTurynuonaoM CyAe IIpSIMO HAIIMCAHO, 4TO Te
pettenus KoHcturynmoHHoro Cyaa, KOTOpPble KacaloTCsd COOTBETCTBUSA UAU
HeCOOTBEeTCTBUS HOPMBI KOHCTUTYIIUM, UMEIOT CUAY 3aKOHA.

Hemenkas opraHm3samnus 1o Me>XAyHapoAHOMY coTpypHudecTBy (GIZ) yrke
AOATO€ BpeMd yCHelIHO coTpyAHmuYaeT ¢ KouctutynuonusiM CyaoMm Pec-
nyoanku Apmenus. Cdepsl HallleTO COTPYAHUYECTBa OYeHb pasHble. ['oc-
nopauH [IpeacepaTennb yrKe YIIOMIHYA O TOM HMOMOIIM, KOTOPYIO MBI OKa3bI-
BaeM OmbOanoTeke KoncturynuonHoro Cypa. 51 xorea OBl OTMETUTH Hallle
IIAOAOTBOPHOE COTPYAHHUUECTBO BO Bpemsa pedopmbl Koncturyrnmuu B 2005
TOAY U pa3paboTku HOBOro 3akoHa o KoncrtutynmonHoMm Cyae PecryOan-
k1 ApMmenud. KoncturyuonHaa pedopma 2005 r. CyIiecTBeHHO pacIIupu-
Aa moaHomouuss KouHctutynmonHoro Cyaa, HpeKAe BCero IIPeAOCTaBUB
rpa’kpaHaM BO3MOXKHOCTH oOpamaTthesd B Kouncturynuonusii Cya IO MOBO -
AY KOHCTUTYIIMOHHOCTHU TTOAOKEHMM 3aKOHOB, MPUMEHEHHBIX K HUM CyAe0-
HBIM @KTOM. 3a MOCAEAHME TOABI MBI PETYASPHO IIPOBOAWM HaydHbIE CEMU-
Haphl, Kacarolnuecsd aKTyaAbHBIX TPOOAeM KOHCTUTYIIMOHHOTO ITPAaBOCYAUSI
Kak Pecnyoamku Apmenus, Tak m OepepatnBHOM Pecnybamku ['epmanus.
Ocob0 XOTeAOCh OBl OTMETHUTh HAllll COBMECTHBbIE YCUAUS B CO3AAHUU U
nyOAuMKaIuu nepBoro KoMMeHTapuss apMaHCKOW KOHCTUTYITUU, CTaBIIEro
HACTOAIIeN HACTOABHOM KHUTOM AASL KAKAOI'O CIIEIIMAAWCTA U [IPAaBOIIPpUME -
HUTEAS.

[ToBecTka ceropHaiHe KoHMepeHIUN HOPEAOCTaBAdET MIMPOKYIO BO3 -
MO>KHOCTb AASI OOMeHa ONBITOM B ODAAQCTH B3aUMOAEMCTBUSA KOHCTUTYIIU
OHHBIX CYAOB U APYTHX WHCTUTYTOB IO OOECIeYeHUIO HNCIOAHEHUS pellle -



HUN KOHCTUTYLIMOHHBIX CYAOB. ITOCKOABKY pellleHHsI KOHCTUTYLIMOHHBIX
CYAOB WUI'DAIOT HEOIIEHUMYIO POAb AAS TOAKOBAHUSI KOHCTUTYILIUU, €CTECT-
BEHHO, YTO B3aUMOAEUCTBHE KOHCTUTYLHMOHHBIX CYAOB U APYTUX HHCTUTY -
TOB ITyOAMYHOU BAACTU MOJKET TOABKO CIIOCOOCTBOBATH COOAIOAEHUIO BCEX
IIOAOJKEHUU KOHCTUTYLIMU Ha NPAKTUKe U YTBEP)KACHHIO KOHCTUTYIIUOHA-
Au3Ma. TOYHOe UCIIOAHEHHe pellleHUM KOHCTUTYLMOHHBIX CYAOB SIBASETCS
OCHOBOU OCHOB IIPABOBOM T'OCYA@PCTBEHHOCTH.

[To3BOABTe IIOKeAaTh BCeM HaM HWHTEPECHBIX U IIAOAOTBOPHBIX OOCY>KAe-
aui. Coacubo 3a BHUMaHUe.

VARDAN POGHOSYAN
Head of Yerevan Office of GIZ

Dear Mr. President,
Ladies and Gentlemen,

It is a great honour to greet you on behalf of the Ambassador of the
Federative Republic of Germany in the Republic of Armenia and on behalf
of the German Organization of International Cooperation.

The topic of the conference is actual and of great interest for the countries
of young democracy as well as the countries with already established sys-
tem of the constitutional justice. The nature of the decisions of the consti-
tutional court differs from the other judgments of the judicial power as it
contains more regulation. As a matter of fact, the majority of the decisions
of the constitutional courts are closer to the law than to the law-implemen-
tation acts and is not accidental that in Germany in the Law on the
Constitutional Court it is directly defined that the decisions of the
Constitutional Court, which concern the conformity and non-conformity
with the norm with the constitution, have the force of law.

The German organization of International Cooperation (GIZ) has been
successfully cooperating with the Constitutional Court of the Republic
of Armenia. The domains of the cooperation are different. Mister
President has already mentioned the aid that we provided to the
Constitutional Court. I would like to mention that our productive coop-
eration during the amendments of the Constitution in 2005 and develop-
ment of the new Law on the Constitutional Court of Republic of
Armenia. The constitutional amendments of 2005 have substantially
widened the powers of the Constitutional Court by entitling the citizens
with the possibility to apply to the Constitutional Court with the issues
concerning constitutionality of the norms of the implemented law
towards. During last years we hold scientific seminars concerning the
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actual problems of the constitutional justice of the Republic of Armenia
as well as Federative Republic of Germany. I would also like to highlight
our joint efforts in the creation and publication of the first comments on
the Armenian Constitution, which has become a handbook for the spe-
cialists and law enforcers.

The agenda of today's conference provides wide possibility for the
exchange of experience in the spheres of interaction of the constitutional
courts and other institutions for ensuring implementation of the decisions
of the constitutional courts. As the decisions of the constitutional courts
play invaluable role for the interpretation of the Constitution, it is natural
that the interaction of the constitutional courts and other institutions of
the public power can only facilitate the compliance of all provisions of the
constitution in practice and establishment of constitutionality. Strict
observance of the decisions of the constitutional courts is the main basis
of the rule of law statehood.

I wish you interesting and fruitful discussions. Thank you for attention.
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! Norrapm: IyOAUKYIOTCS B IIOPSIAKE UX IIpeApcTaBAeHUA Ha KoHdpepennum.
" The reports are published in the order of presentation at the Conference.
! Les rapports sont publiés a I’ordre de la présentation a la conférence.



TAPAHTUUN NCIIOAHEHUS
TIOCTAHOBAEHUM
KOHCTUTYILIMOHHOTI'O CYAA

IT'ATYK APYTIOHAH

Ilpedcedamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Apmenus

YBakaeMble y4aCTHUKU MeXKAyHapOAHON KoH(epeHIuu!
MHoroyBa>kaeMble A@MBI M TOCIIOAA!

Tema Hacrosimert KoHdepeHIIMY HEOAHOKPATHO YAOCTauBaAaCh BHUMAaHUS
Ha Pa3AMYHBIX MEXAYHAPOAHBIX (popyMax, HO IO-IIPEKHEMY OCTaeTCs
BecbMa aKTyaAbHOU. 1 yOeKAEH, YTO BO MHOTMX BBICTYIIAEHUSX OYAYT IPO-
aHaAU3UPOBAHBLI PAa3AMYHBIE ACIIEKTHI 3TOM IMPOOAEMATUKY B Pa3HBIX CTpa-
Hax, OyAeT BO3MOJKHOCTH O3HAKOMUTECS C MEKAYHAPOAHBIM OIILITOM M OC-
HOBHBIMUM TEHAEHIIMSIMU B A@HHOM ccpepe.

MHue xoTeAroCh OBI BKpaTile OOpaTUTh Ballle BHUMaHUe Ha PSAA, IO HAIIEMY
MHEHUIO, UMEIOIINX IMOHSATUUHBLIN XapaKTep W UCXOAHOe 3HaueHue Ipoo-
A€M, OCHOBHBEIMU U3 KOTOPHIX ABAIIOTC:

Bo-mepBbIX, YTO MBI IOHMMAEM II0A IIOHATHEM "NOCTaHOBAeHMe KoHCTUTY-
uuonHoro Cypaa'"?

Bo-BTOpPBIX, 4TO O3HAYaeT MCIOAHEHUe IIOCTaHOBAeHUIN KOHCTUTYIIMOHHO-
ro Cypa?

B-TpeTbux, KakoW IIPAaBOBOM XapaKTep U IIOCAEACTBUS UMEIOT IIPaBOBBIE
nosunuu KoHctuTynuoHHoro Cyapa U HACKOABKO B MeKAYHApPOAHOM IIpakK-
THKe C(POPMUPOBAACA HUHCTUTYT 'TpelleAeHTHOro nmpaBa KoHCTUTynuoH-
Horo Cypa"?

B-ueTBepTHIX, B UeM 3aKAIOYAIOTCS KOHCTUTYITMOHHBIE ¥ 3aKOHOAATEABHBIE
0053aHHOCTH PA3AMYHBIX OPTAaHOB I'OCYAQPCTBEHHOM BAACTU B AeAe obec-
TIeuyeHUsl UCIOAHEeHUs ITocTaHoBAeHUM KoHcturynmonHoro Cyaa?

B-ngareix, HaCKOABKO caM KoHCTUTYIIMOHHBIN Cya CO3pa€T HEOOXOAMMEIE
IPEANOCHIAKU AASI TAPAHTUPOBAHUSI UCIIOAHEHUS CBOUX JKe PeIlIeHN ?

[TepBEIl BOIPOC Ka’kKeTCSA NPOCTBIM U Ha IEPBBIU B3TASIA Ad’Ke U3AUIITHUM.
OAHaAKO peanbHas >KU3HBb ITOKA3bIBaeT MHOE. 3a4aCTyI0 MOJKHO BCTPETUTH
pemenus KouctutynuonHoro Cyaa, o0beM KOTOPHIX apocturaer 60-70
crpanul]. EcTb 1 oueHb KpaTKue pellleHus], KakK, HanpuMmep, B Korncrurynu-
ouHoMm Cosere OpaHIUK, KOTOpPhble 3aHUMAIOT He OoAee ABYX-TpexX
crpanul]. OAHAKO BO BCEX CAYYasX XapPaKTePHBIM SIBASETCS TO, YTO B 3TUX
pelleHnsax, HeCMOTPS Ha PAa3HBIM OXBAT IIPABOBOIO aHAAM3a, €CTh OINCa-
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TeAbHasd YaCTb OOCTOSITEABCTB A€Ad, KOHKpPETHBIe TIPaBOBbIE IO3UIUU
KoucrurynumonHoro Cyaa IO KOHCTUTYILIMOHHO-IIPABOBOMY COAEPIKaHUIO
paccMaTpuBaeMoOM MPOOAEMBI U PE30AIOTUBHASA YacTh pellleHus, TaK Ha3bl-
BaeMbIl BEPAUKT Cypa. Kaskpas U3 HUX UMeeT CBOIO IIPABOBYIO POAb U 3Ha-
yeHMe, a BCe BMeCTe SBASIOTCS Ba)KHEMNIIMM YCAOBHEM rapaHTUPOBAHUS
AETUTUMHOCTH pellleHus CyAd. Bollpoc 3akAlodaeTcs B TOM, HACKOABKO BCe
3TO HEOOXOAUMMO AAd (DOPMYAMPOBKU PE3OAIOTUBHOM 4YacTH PeEIIeHU
KoucturynumonHoro Cyaa, KaKyiO0 CaMOCTOSITEABHYIO IIPAaBOBYIO POAb U
3HaueHMNe UMeeT Ka’kpoe U3 HUX, 0COOeHHO IIpaBoBhle no3unuu Cyaa, U K
KaKWUM I[IPaBOBLIM IIOCAEACTBUSM OHH MOTYT IIPHUBECTH.

KoucrurynumonHueii Cyp PecriyOArKy ApMeHUS B pSAE€ CBOUX IIOCTAHOBAE-
HUU BBIABUHYA TaKOU AOKTPUHAABHBIU IIOAXOA, YTO K pelleHUto KoHcTury-
nuoHHOro Cypa HeOOXOAUMO IOAXOAUTH KaK K €eAUHOMY IIeAOMY, He OTAe-
A1 PE30AIOTHBHYIO YaCTh OT MPaBOBHIX nosunuil Cyapa. Hamm mopxopr!
CTaAU OCHOBAHUEM AAG PABHO3HAUYHBIX 3aKOHOAATEABHBIX (DOPMYAUPOBOK.
Hanpumep, patudunupys KaXAbI MeXAYHAPOAHBIU AOroBop, HamuoHanb-
Hoe CobOpanue PA B cBoeM pellleHUU MTOAUEPKUBAET, UTO MCXOAUT U3 Mpa-
BOBBIX ITO3UIUH, BEIPA)KEHHBIX B COOTBETCTBYIOIEM IIOCTaHOBAeHUH KOHC-
TuTynuoHHoro Cyaa. B pAaHHOM caydae MBI MMeeM AeAO C ABYMS pa3Aud-
HBIMU CHUTyalusIMU. Bo-nepBeIX, ecau KoHCTUTYIIMOHHBIN CyA B PE30AO-
TUBHOM YaCTU ITOCTAHOBAEHUSI HAXOAUT, UTO TO UAU WHOE 0043aTEALCTBO,
B34TO€e 110 AQHHOMY AOrOBOpPY, He cooTBeTcTByeT KoHcturynuu PA, To Ha
ocHoBaHum craTteu 102 KoHcturynuu PA 3TOT AOroBOp He MOXKeT OBITH
npeacTaBAeH B HarmonaarbHoe Cobpanue PA u He MOsKeT OBITH HauaT IIPo-
necc patTudukanuu. [IpusHaHre KOHCTUTYLIMOHHBIMU BCeX B34THIX IO AQH-
HOMY AOTOBOPY OOS3aTEABCTB B PE30OAIOTUBHOM YacCTH IIOCTAaHOBAEHUS
KoucturynmonrHoro Cypa sABAgeTCI HeOOXOAMMBIM, OAHAKO OTHIOAb He
AOCTATOUHBIM YCAOBHEM paTHu(UKALUU AOroBopa. I'peboBaHMe 3aKOHOAA-
TeAbCTBA 3aKAKOUaeTCsd B TOM, YTO PaTU(MUIUPYEMBIN AOTOBOP MOJXKET
AENUCTBOBATH B TOM KOHCTUTYIJMOHHO-IIDABOBOM COAEP’KAaHUM ero II0AOJKe-
HUM, KOTOPOe PAaCKpBITO B paMKaX IIPaBOBBLIX MO3ULUN KOHCTUTYIIMOHHO-
ro Cypa.

,A,aAee MBI ITIPEeACTaBUM U ADYyTHEe 3aKOHOAATEABbHBIE pellleHrs], KOTOPhIE BbI-
TeKalT H3 eAHHOﬁ HpaBOBOfI AOT'MKH, da HMEHHO: IIpPpaBOBbI€ IIO3UIINU
Koncturynuonsoro Cypa, OyAy4un HeOTHhEeMAEMONM 4YacCThI0 IIOCTAHOBAE-
HUS, B TO JKe BpeMsl HMEIOT ONpPeAeA€HHOe CaMOCTOSITeAbHOEe IIPaBoBoe
COAep’KaHue U NMPaBONpPHMEHUTEABHOE 3HAa4YeHue.

Ha ocHoBaHuM ckazaHHOTO IONpoOyeM CAeAaTh IlepBoe 00OOIeHue B OT -
HOIIIEHWHU OIIEHKU KOHCTUTYIITMOHHOCTHU IIPABOBBLIX HOPM. MBI cUMTaeM, 4To
nocraHoBAaeHue KoHcTtutynuonHoro Cyaa ssBAsieTCsl 00meo0s13aTeAbHBIM
MPaBOBHIM 3aKAIYEHUEM, OCHOBAHHBIM Ha BBISIBA€HUU CYTH paccMaTpH -
Baemoll KoHctutynuoHHbiIM CyAOM KOHCTUTYIIMOHHO-IIPABOBOM MpoOAe-
MBI B pe3yAbTaTe O(PUIMAABHOTO TOAKOBAHMSI COOTBETCTBYIOIINX HOPM
KoHCcTUTYIUM ¥ PacKpbITUS KOHCTUTYIMOHHO-TIPABOBOTO COAEP KaHUS



ocriapuBaeMbIX MPaBOBBIX HOPM. 3 3TOro caepyeT, 4TO pacCMOTpPeHUe UC-
IIOAHeHUs nocTaHoBAeHUsT KoHcTtuTynumoHHOro Cyaa TOABKO C TOUKHU 3pe-
HUS IIPABOBBIX ITOCAEACTBUN PE30AIOTUBHOM YaCTU 3TOTO PeNIeHUsT SIBASIET-
Ccs HEAOCTATOUYHBIM M HEIOAHOIIeHHBIM. lclloaAHeHMe II0CTaHOBACHUS
KoucturynmonHoro Cyapa AOAKHO HUMeTh TPUEAUHOE NHPaBOBOE MOCAEA-
crBue. OHO AOAKHO, BO-IIEPBBIX, OBITh TapaHTHUEU 3allUThl OO BEKTUBHOTO
IpaBa AAS Ka’KAOT'0; BO-BTOPHIX, 3allIUIIATE CYObEeKTUBHOE IIPaBO KOHKpPEeT-
HOro Amng, obparusiierocs B KoHcTuTynuoHHBEIM Cya; B-TPeTbUX, CTAaTh
WCTOYHUKOM IIpaBa AAS ITPAaBOTBOPIIA M ITPABOIPUMEHUTEAs, UTrpas Hall-
PaBASIOLIYIO POAB B OOAACTH pa3BUTUSA IIpaBa. Bce 3To BMecTe B3gTOe MO-
>KeT TIapaHTHUpPOBaTh BepxoBeHCTBO KoHcTuTynuu noyreM oOecliedyeHUs
KOHCTUTYILIMOHHOCTU IIPABOBBLIX aKTOB.

[TocrepHEE M3 NTEPEUNCACHHBIX OOCTOSAATEABCTB 3aCAYKHUBAET OCOOOr0 BHU-
MaHWsA. B TOM 4acTH, IO KOTOPOU IIpaBOBbIE MO3UIIUN KOHCTUTYIIMOHHOTO
Cypaa KacaroTcsl IIpaBOIPUMEHUTEAS], OHU AOAKHBI MMETh HEIIOCPEACTBEH-
HYIO IIPUMEHUTEABHYIO PDOAb U 3HaYeHUe II0 TOM MPOCTOU IIPUYMHE, YTO
OHMU ABAAIOTCS HAYEM MHBIM, KaK OPUINAABHBIM TOAKOBAHUEM IIOAOKEHUN
KoHcTUTyIIUM, 4TO BXOAUT B KOMIIETEHIIUIO UCKAIOUATEABHO KoHCTUTYIM-
ogHoro Cypaa. Cratba 93 KoHcTuTynuu ApMeHHUM HeABYCMBICAEHHO yCTa-
HABAWBAET, YTO "KOHCTUTYIIMOHHOE IpaBocyAue B PecnyOanke ApMeHUs
ocymecTBaseTcss KoHcturynmoHHeIM CypoM". Ha 3ToM ocHoBaHuUHM (hop-
MupyeTcsl npenepeHTHoe npaso Koncrurynuonnoro Cypa, KoTopoe ocCy -
IIeCTBASIET CAaMOCTOATEABHYIO (PYHKIMOHAABHYIO M HHCTUTYLMOHAABHYIO
POAB B IIDABOBOM CHUCTeMe IIPaBOBOr'O roCyAapcTBa. bes AoAKHOro BOCIIpH -
ATAS U Peaamsaluu IpenepeHTHoOro npasa Korcrurynuonnoro Cypa He-
BO3MOJKHO YCTA@HOBUTbH B CTPaHEe KOHCTUTYIJMOHAAU3M U I'OBOPUTH O rapaH-
TUPOBAHUU BEPXOBEHCTBA KOHCTUTYIIMM HAM O CYILIECTBOBAHUU IIPABOBO-
ro TOCyA@pCTBa.

PeaabHasi AeMCTBUTEABHOCTh TaKOBa, YTO OCOOEHHO B CTpaHaxX HOBOM Ae-
MOKpPATUM BCe ellle YeTKO He CAOXKHUACI U He MMeeT IeAOCTHOCTU UHCTU-
TYT IIpellepAeHTHOTO npaBa KoHctutynmonHoro Cyaa. XapaKTepHBIM MOPH -
MepOM MOXKeT CAYKUTh cTaThsd 15 CyapedOHOoro Kopekca PA. Ilocaepnss, B
YaCTHOCTH, CUUTasA 0043aTEeABHBIM AAS CYAOB PA mperiepeHTHOe paBo EB-
POIIEMICKOTO CyAa@ IIO IIpaBaM YEAOBEKQ, IMOAHOCTBIO OOXOAUWT IIPEIleAEHT -
"Hoe mpaBo KoucturynuoHHOro Cyapa. CKAAABIBAETCI ABOSIKAS CUTYyaIUS:
rapaHTUM 3alIUThl KOHBEHIIMOHHBIX IIpaB B CTpaHe CYIIeCTBEHHO OTAWYA-
IOTCA OT TapaHTHUM 3alIUTHI KOHCTUTYIIMOHHLIX IIpaB. B pe3yabTaTe, cyaeo-
Hasl MpaKTUKa C TPaBOBOU TOUKM 3PEHUSI UMeeT BO3MOKHOCTHL OOXOAUTH
npaBoBble nos3unuu KouctutynmonHoro Cyapa. Takoy IpoOAeMBI IIPakTH -
YeCKU HeT BO BCeX TeX CTpaHaX, A€ YUPeKAeH HWHCTUTYT IIOAHOIIeHHBIU
KOHCTUTYIITUOHHOM >KAAOO0BI, CyA€OHbIEe aKThl TaK)Ke SIBAIIOTCS IIPEAMETOM
KOHCTUTYIITUOHHOTO IIPABOCYAHS, B IOAHOMN Mepe rapaHTHPOBAaHO IIpPaBo ye -
AOBeKa Ha KOHCTUTYIIMOHHOE IIPaBOCYAME.

HeT comueHnuii, 4To IeAblo peaam3anuu pelileHnit Koucturynuonuoro Cy -
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AQ SIBASIETCS rapaHTHUpPOBaHMe BepXoBeHCTBa KoHCTUTYIU. A 3TO BO3MOXK-
HO TOABKO B TOM CAy4Yae, KOrAa AefCTBYeT AeeCHOCOOHasi cucreMa KOHC-
TUTYIMIOHHOTO ITPaBOCYAHUS], IOAHOIIEHHO (PYHKIMOHNPYET MHCTUTYT IIpe-
meAeHTHOro mnpaBa KoHcrurynmonHoro Cyaa, Ka’KABINL opraH rocyaap-
CTBEHHOW BAACTH HMMEET YeTKHe IpaBOBble 00sI3aTeAbCTBA B rapaHTHPO-
BaHUM peaAn3anuy 3TOro mpaea.

B IIeAOM He AOAJKHO BO3HHKATH HpOGAeMbI IIpy peanr3aliur pPe3OAIOTHUB-
HOM YaCTU ITOCTAaHOBAEHUM KOHCTI/ITYLII/IOHHOI‘O Cy,A,a, 0CcOOeHHO B OTHOIIIe-
HUUW IIPABOBLIX HOPM, TaK KdK BOIIPOC PeryAnupyeTcs B CUAY IIpaBa. OAHOB-
HAQYHBIM ABAAETCA TO, 4YTO KOI'Ad KOHCTI/ITYL[I/IOHHBIﬁ CY,A, [Ipu3HaeT HOPpMY
l'IpOTI/IBOpe‘IaI_U;eﬁ KOHCTI/ITYI_[I/II/I, TO OHa B CHAY IIpaBa CTAHOBUTCS HeAefI-
CTBUTEABHOM U OOABLIIIEe HEe MOXKET IIPUMEHATBhCA. C Tourm 3peHuda 00BeK-
THUBHOT'O IIpaBa 3AeChb He BO3HHMKAET HMHOTO 0OCTOSITEABCTBA. HpO6AeMBI
CTAHOBATCSI OY€BUAHBIMI, B OAHOM CAYyYde, B BOIIPOCE 3alllUThI CYG'LQKTI/IB-
HOTI'O IIpaBda HA OCHOBE HOBBIX O6CTOHT€ABCTB, B APYI'OM CAydYae, B BOIIPO-
Ce peaAm3aliiy IIPABOBLEIX HOSI/IL[I/Iﬁ KOHCTI/ITYLI;I/IOHHOFO CYAa. HOSTOMY
nonpo6yeM O6paTI/ITbCﬂ K 3aAa49aM I'oCypAapCTBEHHBIX OPI'aHOB OTHOCUTEAD-
HO 3THX OOCTOSTEALCTB.

Ha npeapipyiiert EpeBaHCKOM MeXAYHAaPOAHOU KOH(EPEHIUU 5 TOAPOOHO
OCTAHOBUMACS Ha IPOoOAeMe pearr3alluy NOCTaHOBAeHUN KOHCTUTYIIMOHHO-
ro Cypa Ha OCHOBAQHMHU HOBBIX 00CTOATEeABCTB. CeropHs XOUy AUIIL OTMe-
TUTH, UTO B KOHIle NIPOUIAOTO T'OAd B ApMeHUHN IIPOU3OIIAM Cephbe3HbIe 3a-
KOHOAATEABHBIE Pe(OPMBL U CUTyalldsl B KOPHE M3MeHMAACh. V3MeHeHU,
BHECEHHBIE B YT'OAOBHO-IIPOLIECCYAABHBIU U ['pa’kAQHCKUM IIPOIECCYaAb-
HBIM KOAeKCHl PA, a Takke B 3akoH PA "O Koncturynmonnom Cyae", mmo
HalleMy MHEHUIO, IBASIIOTCS 0OpPa3I[OBBIMU IIPABOBBIMM pEIIEeHUIMHU U MO-
I'yT 3aWHTEPecOBaTh YYAaCTHUKOB 3TOM KOH(epeHIMU U Apyrue CTPAHHL.
OO011ag AOTHKA U3MEHEeHUU CBOAUTCS K TOMY, 4YTO HOBOE€ OOCTOSTEABCTBO
BO3HMKAET He TOABKO B CAydYae IIPU3HAHUS HEKOHCTUTYLUOHHOM HOPMBI,
IIPUMEHEHHOMN II0 KOHKPETHOMY AEAy, HO U B CAydYae IPUMEHEHUS 3TOU
HOPMEI B CyA€OHOM ITPaKTHKe B TOAKOBAHUH, OTAMYAIOIINUMCS OT IIPABOBBIX
no3unuit KorcrurynuonHoro Cyaa. B paHHOM caydae KOHCTUTYIIUOHHOMY
CyAy IIPeAOCTaBAEHO IIPABO OLPEAEASITH, IIOAEKUT AU AQHHBIA CyAeOHBIN
aKT IIepeCcMOTPY B YCTAHOBAEHHOM 3aKOHOM IIOPSIAKE HUAM HET.

Mur CduTaeM, 4TO B YCAOBUSAX CYIIECTBYIOIINX KOHCTUTYITMOHHO-IIPABOBBIX
pellieHr¥ B BOIIPOCE TapaHTUPOBAHUS UCIOAHEHUS ITOCTAaHOBAEHUM KoHC -
TUTYIMOHHOTO CyAa PEemIaolyi0 POABL UIPAIOT CAEAVIOIINE MHCTUTYTHL IO -
CYAAPCTBEHHOUW BAACTH.

Bo-nepBoix, IIpe3upeHT cTpaHbl. KOHCTUTYIIMOHHBIE ITOAOJKEHUSI MHOTHX
CTPAaH 3aKPEeNALIOT, 4TO [Ipe3upeHT cAepuT 3a coOAropeHNeM KoHcTuTyuu
HUAU siBAsdeTCs ee rapaHToM. CoOaropeHne KoHcTuTynnu TpeOyeT rapaHTH-
POBaHMs ee BEPXOBEHCTBa Ha OCHOBE IIOCAEAOBATEABHOM KOHCTUTYIIMOHA -
AM3aIuu O0IlleCTBEHHBIX OTHOLIeHuM. B OcHoBHOM 3akoHe ABCTpHUH, CO3 -
AaBIIel NepBHIU B Mupe KoHcTuTynnoHHBIN Cya, YeTKO YCTAHOBAEHO (CT.



146), uyto ucnorneHue peuteHnt KouctutynuoHnHoro Cyaa BO3aaraeTcs Ha
Depepanbuoro IlpesupenTta. be3 Takoro moapxopa IIpesuaeHT He MOXKeT
OCYIIIECTBAATH CBOIO BBICIIYIO MUCCHUIO 3alUuTHUKA KoHcturynuu. [Ipodae -
Ma B TOM, YTO BO MHOI'MX CTpaHaX YyIOMSHyTas KOHCTUTYIIMOHHAas HOpMa
He UMeeT HeOOXOAMMOU (DYHKIIMOHAABHOU YETKOCTU U HOCUT aOCTPAKTHBINU
XapakTrep. Mbl yOe>KAEHEI, YTO AQABHEMUIIee pas3pelleHue 3TOU IIPOOAEMBI
3aKAIOUAEeTCs B YKOPEHEeHUHU IeAOCTHOM CHCTeMBl KOHCTUTYIIMOHHOTI'O MO -
HUTOPHUHTQ, 'Ae 0cobasi POAb AOAJKHA OTBOAUTBHCSI TAABe I'OCYAAPCTBA.

Bo-BTOpBIX, 3aKOHOAATEABHBIN OpraH. PoAb 3aKOHOAATEASd ABOMHAS: BO-
TIEePBLIX, CUCTEMHO IIPEOAOAEBATh BO3MOSKHEIE ITOCAEACTBUSI, KOTOPhIe MO-
I'yT BO3HUKHYTH BCAEACTBHE BBIXOAA IIPM3HAHHON HEKOHCTUTYLIMOHHOM
HOPMBI 3aKOHa M3 IIPaBOBOM cUCTeMbl. BO-BTOPLIX, TpUHMMAas 3a OCHOBA -
Hue IpaBoBble no3unuu KorcturynuoHHOro Cyaa, OCYILIECTBAITH Ie -
A€BYIO IIOAUTHUKY PAa3BUTHS 3aKOHOAATEABCTBA. OTHU 33aAQUM OCYIECTBUMEL
TOABKO B OAHOM CAy4Yae, KOI'AQ B 3aKOHOAQTEABHOM OpraHe ocoOBIM oOpa-
30M U3ydaeTcs Kakpoe pelleHre KoHcturynuoHHoro Cyaa, B pe3yAbTaTe
yero (hopMHUpyeTCsd pPaBHOLlEHHAsd 3aKOHOAATeAbHas HHUIUATHBA. OIBIT
HanuonaasHoro CoOpanuss PA CBHAETEABCTBYET, UTO NOAOOHAs CHCTeMa
AeucTByeT BecbMa d(PPeKTUBHO. TOABKO 3a IIOCAepAHUE deThIpe ropa B Ha-
nmuoHarbHOe CobOpanue PA B moAOOHOM TOPSIAKE OBIAO IIPEACTaBAEHO OKO -
AO TISITUAECSATU 3aKOHOAATEABHBLIX MHUITMATUB M CO3BaHO ABa BHeOUEpeA-
HBIX 3acepanuss HarmmonaabHoro CobOpanHusi. HepocTaTok B TOM, UTO TIPOO-
AeMa OBIAa pellleHa IIPOCTO OAaropapss OpPTraHU3allMOHHOM WHUITMATUBE
npepcepaTeAsd IIapAaMeHTa U He I[OAYYMAA 3aKOHOAAQTEABHOTO pelleHUS.
I[TocarepHee co3pacT cTaOMABHBIE TapaHTUU WCIOAHEHUS TTOCTaHOBAEHUMU
KoncturynuonHoro Cyapa u obeclieueHus BepxoBeHCTBa KoHCTUTYyLUH.

B-TpeTrbux, IIpaButeabcTBO. POAL [IpaBuTEABCTBA B 0OeCIIeUeHUM UCIIOAHE-
HUS nocTaHoBAeHUM KouctuTyrmonHoro Cyaa TpodHas: a/ m3ydas 3TH IIOC-
TAHOBAEHUS, OHO AOAKHO BBICTYIIQTh C COOTBETCTBYIOLIVMU 3aKOHOAQTEAB-
HBIMU WHUIIMATUBaAMU, OCOOEHHO B pPaMKaX ITPABOBBIX ITO3UITUU, BbIPaKeH-
HBIX OTHOCHUTEABHO BCEX TeX 3aKOHOB, KOTOPHIe OBIAM IIPUHATHI 3aKOHOAATE-
AEM II0 3aKOHOAATEeABHOM MHUITMATHUBE [IpaBUTEABCTBa; 6/ BHOCUTH COOTBET-
CTBYIOIIIE U3MEHEeHUsI B IOCTAaHOBAeHUS [IpaBUTEABCTBa, KOTOpPBIE OBIAU
IPUHATHL AAS TAPAHTUPOBAHUSA MCIIOAHEHUSA 3aKOHOAAQTEABHBIX HOPM, ITPU3-
HaHHBIX HEKOHCTUTYITUOHHBIMY; B/ CTaBUTH OCTAaHOBACHUST KOHCTUTYIIMOH-
Horo Cyaa B OCHOBY HOPMOTBOPYECKOM AeATEABHOCTH [IpaBUTEABCTBA.

Pazpemienne 3TUX BOMPOCOB Y HAC HE IMOAYYHMAO KAaKOTO-AMOO IIPaBOBOTO
peryAupoBaHud. [IpaBUTEABCTBO A0 CUX ITOp He oOpallarochk B KOHCTHUTY -
nmoHHBIN CyA IO BOITPOCY KOHCTUTYIIMOHHOCTHA KaKUX-AN00 HOPMATUBHBIX
akToB. Panee [IpaBUTEABCTBO He OPraHU30BBIBAAO HUKAKUX CIIEITUAABHBIX
O0OCY>KAEHUM AN OOecIieueHUs MCIIOAHEHUS IOCTaHOBAeHUM KoHcTuTyny -
onHoro Cypa. ['op Hazap pelieHme 3TOM IPOOAEMEBI OBIAO BO3AOJKEHO Ha
MunuctepcTtBo octuiiuu PA. B HacTogiee BpeMsi MUHUCTEPCTBO AOOPO -
COBECTHO u3ydaeT Bce nocranoBaeHnss Korcrurynuonnoro Cyapa U AAS Ta -
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PaHTHUPOBAHUS UX UCIOAHEHUS IIOATOTAaBAUBAET IIPOEKT COOTBETCTBYIOIEN
3aKOHOAAQTEABHOU WHUIIMATUBLI AAS ITPEACTaBAeHUSA B [IpaBUTEABCTBO.
V3yueHue 3TOTO OIBITA TaKyKe MOJKET OBITH IIOYYUTEABHBIM. B TO >XKe Bpe-
Ms MBL CUUTAEM, UYTO 3AeCh TaK)Ke paspelleHue IPOOAEMBl AOAJKHO OCYyILec-
TBASITBCSI Ha YPOBHE pPerraMeHTHPOBaHMSA 3aKOHA.

B-dyeTBepTHIX, CyABl. Ha 3TOM ypoBHe, Kak y>XKe OTMeuaroCh, BCe OOYCAOB-
A€HO CTeIleHBbIO ITOAHOIIEHHOCTU M XapaKTepoM HHCTUTyTa MHAUBHAYAAb-
HON KOHCTUTYIJMOHHOMU >Xar00bl. OCHOBHOM 3ajAauell IBASIeTCS TapaHTUPO-
BaHUE AEeeCIIOCOOHOCTH MHCTHUTYTa HOBBIX OOCTOATEABCTB, UTO HaM IIOKa
ellle He YAAAOCh. YBePEeHEl, YTO eAUHCTBEHHEIM pellleHreM BOIIPOCa MOJXKET
CTaTh BHeApPEeHUe WHCTUTYTa IIOAHOLEHHOU KOHCTUTYILIMOHHOM >KaAoOBl, K
yeMy HeOAHOKPATHO oOpalllarach Takke Benernuanckasa komuccust. Coop-
MHPOBABUIASACSA y HAC IIpaBOBas IIPAKTUKA CBUAETEABCTBYET, UTO BCE APY-
THe pelleHUs ABAIIOTCS MOAYPeUIeHUuIMHU M Mar0d3(P(EKTUBHHI.

OTBeT Ha HAIll ITIOCAEAHUN BOIPOC B IIEPBYIO OYepPeAb KacaeTcs KadecTBa
noctanoBAeHnY KoHcTtutynmonnoro Cyaa. Korncrurynmonusii Cya He Mo-
KeT CBOUM IIOCTAHOBAEHMEM CO3AaTh IpobaeMy. Bce mocranoBaenma Cy-
Ad TIPU3BaHBI pellaTh MIPOOAEMBI, TPUYeM 3a4acTyIO BeCbMa CAOKHBIE, OA-
HaKO BO BCEX CAyYasX NPOOAEMBI KOHCTUTYIIMOHHOTO XapaKTepa U CHUCTe-
MooOpa3symouiero 3HaueHusa. OAHUM U3 Ba’KHBIX IPUHIIUIIOB KOHCTUTYIU-
OHHOTO IIPABOCYAUSI SIBASIETCSI NPUHITUII BBIIBAEHUS OOCTOATEABCTBA AeAd
0 AOAKHOCTU. OH AOAKEH IMPUMEHSITHLCSI HEe TOABKO IMTOCAEAOBATEABLHO, HO
u ocToposkHOo. KoHcTuTyrmonusli Cya He mMMeeT IIPaBO Ha OIIUOKY. OTO
BBICIINY IPUHIUI KOHCTUTYIITUOHHOTO MpaBocyauda. Kak pocTruub 3Toro? B
IIEePBYIO OYepeAb IIyTeM rapaHTUPOBAHUS A€€CIIOCOOHOCTU KOHCTUTYITUOH -
"Horo Cyaa, obecriedyeHUs IIeAOCTHOCTH IIPOIIECCYAAbHBIX pellleHui. Bom -
poOC O TOM, KaK AOCTHUbL 3TOTO, MOJKET CTaTh IIPEAMETOM OTAEABLHOTO 00-
CY>KAEHUS.

Baaropapio 3a BHUMaHHe.

SUMMARY

The author considers that the decisions of the Constitutional Court is a
binding legal conclusion based on the revealing of the essence of the
challenged constitutional legal problem considered by the Constitutional
Court as a result of official interpretation of the norms of the Constitution
and revealing of the constitutional legal contents of the challenged legal
norms. Considering the implementation of the decisions of the
Constitutional Court from the perspective of the conclusive part of the
decision is not enough and precise. Implementation of the decision of the
Constitutional Court shall have triune consequences. It must, first, be the
warranty for the protection of the objective right of each person, second-



ly, protect the subjective right of a concrete person who applied to the
Constitutional Court, thirdly, become a source of the law for the legislator
and law-enforcer by having a leading role for the in the sphere of the
development of law. These can guarantee the rule of the Constitution by
ensuring the constitutionality of the legal acts.

It is concluded that in the part, where the legal positions of the
Constitutional Court concern the law-enforcer, they shall have direct law-
enforcement power, as they are the official interpretation of the positions
of the Constitution, which is exclusively in the power of the Constitutional
Court. The case law of the Constitutional Court is formed on the basis
of the latter which carries out an independent functional and institutional
role in the legal system of the rule of law state. Without the due percep-
tion and realization of the case law of the Constitutional Court it is impos-
sible to establish the constitutionalism in the country and speak about the
rule of Constitution or about the existence of the rule of law state.

The functional role of the institution of the state power in the realization
of the given law is analyzed.
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The Lithuanian Model of Constitutional Justice

The Constitutional Court of the Republic of Lithuania was established in
1993, following the adoption of the Constitution of 1992. As most consti-
tutional courts of the states of Central and Eastern Europe, it belongs to
the last "wave" of the constitutional courts. The Constitution inter alia
maintains that it shall be an integral and directly applicable act (Para. 1,
Art. 6), that everyone may defend his rights on the grounds of the
Constitution (Para. 2, Art. 6), and that any law or other act, which is
inconsistent with the Constitution, shall be invalid (Para. 1, Art. 7).
Courts are forbidden to apply laws that are in conflict with the
Constitution (Art. 110). The Constitution consolidates the strong version
of judicial review whereby the power to recognise (in the constitutional
review procedure) statutes and other legal acts (or parts thereof) as
unconstitutional and, thus, to invalidate them is vested in the
Constitutional Court. The jurisdiction of the Constitutional Court of
Lithuania, as established in the Constitution (Art. 105), includes two types
of competence.

The first is repressive abstract review of constitutionality of statutes,
Government (i.e. the Cabinet) resolutions, and decrees of the President of
the Republic, as well as review of correspondence of Government resolu-
tions and decrees of the President of the Republic to statutes. Pursuant to
the official interpretation of the Constitution, the Constitutional Court
investigates whether sub-statutory acts adopted by the Seimas are not in
conflict with not only the Constitution, but, also, whether these sub-statu-
tory acts are not in conflict with the laws (although such powers of the
Court are not explicitly mentioned neither in the Constitution nor in the
Law on the Constitutional Court). Besides that, the Court has interpreted
that it has the powers to investigate whether laws and sub-statutory acts
adopted by the Seimas, the President of the Republic and the Government
are not in conflict with the constitutional laws (which, despite their confus-
ing title, are of a lower legal force than that of the Constitution but of a
higher legal force than that of ordinary laws) and whether the constitution-



al laws are not in conflict with the Constitution'. With respect to the range
of subjects that are entitled to petition the Constitutional Court, Lithuania
falls in between the limited petitioning capacity model (where only the
very few specified subjects may petition the Constitutional Court) and the
individual petition model (which allows for individual constitutional com-
plaints). The constitutionality of statutes and other acts of the Seimas (. the
Parliament) may be challenged, in the Constitutional Court, by the Seimas
itself, by no less than one fifth of all the Seimas members (. twenty-nine
MPs), by the Government, and also by any court. The constitutionality of
the acts of the Government may be challenged by the Seimas, by no less
than one fifth of all the Seimas members (twenty-nine MPs), by the
President of the Republic, and by any court. With respect to constitution-
ality of the acts of the President of the Republic, the Constitutional Court
may be petitioned by the Seimas, by no less than one fifth of all the Seimas
members, and by any court. It is the courts that, in the latest years, have
become the main "job-givers" for the Constitutional Court as they file in
over 80 percent (at times, even over 90 percent) of petitions. The Court's
jurisdiction does not include such competences as resolution of conflicts
between the branches of government or between the central authorities
and municipalities etc.; as to the constitutionality of ministerial and munic-
ipal legal acts, it may be - although it is not explicitly indicated in the
Constitution - tested by administrative courts; the Constitutional Court has
interpreted that the Constitution (inter alia the principle of the rule of law)
does not allow for a legal situation whereby any kind of legal act which,
upon proper investigation, is found to be in conflict with the Constitution
remains valid.

The second type of competence is presentation of conclusions on: (i)
whether there were violations of election laws during elections of the
President of the Republic or elections of the Seimas members; (ii) whether
the state of health of the President of the Republic permits him to contin-
ue to hold office; (iii) whether international treaties of the Republic of
Lithuania are not in conflict with the Constitution; (iv) whether concrete
actions of the Seimas members and State officials against whom an
impeachment case has been instituted are in conflict with the Constitution.
Conclusions may be requested by the Seimas, and with respect to consti-
tutionality of international treaties and parliamentary elections, a conclu-

! Constitutional laws provided for in Para. 3, Art. 69 of the Constitution are different from other (so-
called ordinary) laws, first of all, by the procedure of their adoption and amendment: constitutional
laws are adopted when more than half of all members of the Seimas vote for them, while amended
by at least 3/5 majority vote of all members of the Seimas, while ordinary laws are adopted and
amended by a simple majority of those Members of the Seimas participating in the sitting voting in
favour thereof. The said procedure of adoption and alteration of laws is not applied to amendments
to the Constitution — constituent parts of the Constitution, which sometimes are also named con-
stitutional laws. Constitutional laws are ones which are directly referred to as such in the
Constitution or are entered into the list of constitutional laws; both kinds of such constitutional laws
must be adopted pursuant to the procedure established in Para. 3, Art. 69 of the Constitution. The
title is really confusing: in fact, Lithuanian “constitutional laws" are equivalents of, say Hungarian
“supermajority laws" or Andorran lleja qualificada.
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sion may also be requested by the President of the Republic. Here, the
jurisprudence is sparse. There is no Constitutional Court's jurisprudence
pertaining to the issue of the state of health of the President of the
Republic and his continuation to hold office. There has been only one case
pertinent to the international treaties (in the form of preliminary review).
Although, in the formal sense, the Court may present conclusions on their
constitutionality both before ratification in the Seimas and after ratifica-
tion,i.e. both in the way of preliminary review and of subsequent review,
the realization of latter competence, if the Court recognizes a treaty as
unconstitutional, would be extremely problematic from the point of view of
international law. However no such case was ever filed with the
Constitutional Court. The Court has presented just a couple conclusions
on whether there were violations of election laws during elections of mem-
bers of the Seimas, however, no such violation that would serve as a basis
for annulment of the results has been found by the Constitutional Court.
In 2004, the conclusion on whether the actions of the President of the
Republic were not in conflict with the Constitution was presented, and on
the basis of this conclusion the President of the Republic was impeached
by the Seimas. In 2010, the similar conclusion was presented regarding two
Seimas members, and one of them was impeached while the other remains
in office due to the lack of "nay" votes of the MPs.

The rulings of the Constitutional Court have erga omnes and ex nunc effect.
Ex tunc effect of the rulings is excluded, with that single exception that
whet the constitutional justice case was initiated by the court, the statute or
other legal act (or part thereof) recognised as unconstitutional therein may
not be applied in the civil, criminal or administrative case in which the court
petitioned the Constitutional Court regarding the constitutionality of the
respective statute or other legal act (or part thereof). Therefore, if a person
resorts to judicial measures in defending his or her allegedly violated con-
stitutional right and the issue is referred by the court to the Constitutional
Court (which, under the official constitutional doctrine, the court is obliged
to do, or it has to motivate why it does not challenge the constitutionality
of the legal act to be applied), such person benefits from this petition and
his case is decided without applying the unconstitutional legal act; howev-
er, all other persons that have not resorted to such judicial measures before
the ruling of the Constitutional Court was adopted will not have the ruling
applied to them ex post facto. Apart of this exception, the general rule is
that all State institutions as well as their officials must revoke the sub-statu-
tory acts or provisions thereof which they have adopted and which are
based on an act which has been recognised as unconstitutional, and that
decisions based on legal acts which have been recognised as being in con-
flict with the Constitution or laws must not be executed if they had not
been executed prior to the appropriate Constitutional Court ruling went
into effect (Art. 72 of the Law on the Constitutional Court). Paradoxically
enough, the constitutionality of the latter provision of the Law on the



Constitutional Court was challenged by the Vilnius Regional Administrative
Court but the Constitutional Court found no incompliance of it with the
Constitution (Ruling of 25 October 2011?).

In Article 107 of the Constitution, it is consolidated that "a law (or part
thereof) of the Republic of Lithuania or other act (or part thereof) of the
Seimas, act of the President of the Republic, act (or part thereof) of the
Government may not be applied from the day of official promulgation of
the decision of the Constitutional Court that the act in question (or part
thereof) is in conflict with the Constitution” and that "the decisions of the
Constitutional Court on issues prescribed to its competence by the
Constitution shall be final and not subject to appeal”. However, the legal
act (or part thereof) that was recognised as unconstitutional is not auto-
matically eliminated from the system of legal acts (although it no longer
serves any regulative, and also rational, goal). As a text, it no longer rep-
resents valid law and, remaining a "legal corpse”, continues to blemish the
legal system until it is formally excluded from the system of legal acts by
adoption of a relevant act of the Seimas, the Government, or the President
of the Republic. The Cabinet usually loses little time to set forth the new
sub-statutory legislation, while for the Seimas it may take years to agree
on the new provisions (it has become a commonplace practice to form a
special commission or working group to work on the necessary legislatives
proposals to implement the rulings of the Constitutional Court that raise
most complicated issues, but such commissions not always present propos-
als that can be implemented or, even if the proposals are presented, the
Seimas refuses to follow them). As to the conclusions of the Constitutional
Court, the final word on the matter is reserved to the Seimas: on the basis
of the conclusions of the Constitutional Court, the Seimas shall take a final
decision on the issues (Art. 107 of the Constitution). However, this provi-
sion shall not be interpreted as reserving, for the Seimas, a discretion in
either accepting (and, thus, "confirming") the legal conclusion presented
by the Constitutional Court, or rejecting it; the Seimas is entitled to make
the final decision which must be based on the said conclusion. As it was
mentioned, once the Seimas had decided not to impeach the Seimas mem-
ber although the Constitutional Court presented the conclusion that this
person had commited the gross violation of the Constitution and the
breach of oath (cf. Conclusion of 27 October 2010).

Transformation the Perception of the Constitution and Constitutional Law

Throughout nineteen years of functioning of the Constitutional Court, the
very perception of the Constitution has been transformed in essence. Prior
to the advent of the Constitutional Court, Lithuania (as all countries that
emerged or re-emerged on the rubbles of the Soviet Union) never before

2 The English translations of the texts of all the Constitutional Court acts, in their entirety, are avail-
able on the Constitutional Court's website at http://www.lrkt.1t.
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has had neither constitutional clauses strictly affirming the supremacy of
the Constitution nor an institution entitled to perform constitutional
review. Both legal science and legal practice were guided by a conviction
that courts' jurisprudence did not create positive law but only applied it
and that the supreme form of interpretation of law was the "authentic" (.
legislative) one. Judicial interpretation of the Constitution was almost total-
ly lacking, and courts made but very modest attempts to increase its vol-
ume. Consequently, neither 1992 Constitution nor 1993 Law on the
Constitutional Court did explicitly mention constitutional interpretation as
a task for the to-be-established Constitutional Court. This was typical not
only of Lithuania but of virtually all countries of the region which experi-
enced the so-called constitutional renaissance.

Things have changed radically since the constitutional courts, in addition
to their "technical” function of elimination of unconstitutional acts from the
legal system, launched the formation, on a case-by-case basis, of the offi-
cial constitutional doctrine as formulated in its jurisprudence. Here, "offi-
cial" means "ultimate", or "final",i.e. the final determination of what the
constitution says on a specific legal matter is an exclusive domain of a con-
stitutional court and not that of the actors of the political process or the
public opinion, or the legal science, or other courts. This is so because con-
stitutional review inevitably presupposes judicial interpretation both of the
text of the original constitutional document and of the challenged legal act
and, further, re-interpretation of the official doctrine already formulated in
the constitutional court's jurisprudence, irrespective of whether such func-
tion is explicitly mentioned in the constitution or not - as is the case in
most countries, not excluding Lithuania. The power of the resolution of
constitutional courts' rulings (wherein it is recognized that the challenged
norm is or is not in conflict with the constitution) is always retrospective.
This minimalist attitude, however, is not applicable to the official doctrine
formulated by a constitutional court in the part of reasoning of its ruling.
This doctrine does not only substantiate the resolution, it is also prospec-
tive because the law-making bodies have to pay heed to the said reason-
ing if they want to avoid annulment, on the basis of unconstitutionality, of
their law-making innovations in the future. Thus, the official constitution-
al doctrine does prescribe certain guidelines (which also amount to limits)
for the law-makers' discretion in their future law-making activities and, in
this respect, shall be treated as a source of law. Therefore, the constitution-
al court's role cannot be limited to that of the so-called negative legislator.
Although constitutional courts are not meant to substitute for legislators
properly so called, yet all national constitutional review systems may pro-
vide numerous examples of such legal interpretation where courts, to par-
aphrase Hans-Georg Gadamer, instead of finding a meaning of the legal
text, in fact provide the latter with a meaning, especially in cases where
the legal text is based on a compromise and/or is ambiguous. This equal-
ly, if not to a much greater extent, applies to constitutional clauses, espe-



cially given the abstract character and vagueness of most constitutional
principles. In many cases, courts have to choose between several alterna-
tives of meanings of which only one is approved and maintained (not nec-
essarily the one until then favored by the legislator) while others are reject-
ed as unconstitutional. If this is not a de facto law-making, so what is it?
The same can be said about the cases in which a constitutional court
upholds statutory provisions. Such upholding amounts to a positive sanc-
tioning of a law-maker's will and is, too, a de facto law-making even if the
respective constitutional court itself avoids calling it so. Constitutional
courts also often find themselves in situations where they have to investi-
gate the constitutionality of such legal acts which are no longer valid or
the constitutionally of ad hoc legal regulation the validity of which had
expired after the onetime implementation. In such cases, constitutional
review would serve no practical purpose if, in the future, the legal power
of the constitutional court's reasoning was ignored.

Therefore, the commonplace American saying that the Constitution is what
the court says it is is not only a metaphor and shall not be considered as
typical for the American context only. It reveals the very essence of con-
stitutional review as exercised by courts, especially in a centralized consti-
tutional review system (which is characteristic of both Armenia and
Lithuania). The official interpretation of a constitution as formulated in a
constitutional court's jurisprudence is inevitably legally superior in relation
to all other interpretations including those provided by the legislator, the
head of state, or the executive. True, the logic of the rule of law is often
in collision with political expediency determined by interests and not argu-
ments, and it would be audacious to assert that the logic of the rule of law
does always prevail over political considerations, especially in countries
which have a longstanding tradition of law's servility to politics. "How
many divisions has the Pope?" Stalin was reported to have said.
Nevertheless, from the point of view of the legal logic, rulings of a consti-
tutional court cannot be overcome otherwise than by a constitutional
amendment which is the only means of a political rejection of a ruling
which is not beyond consideration. The legislator properly so-called has
become "informally"”, however legally bound by the constitutional court's
rulings - until (and if at all) it endeavors to amend constitutional provisions
on which a specific ruling is based. There are two preconditions for the
efficacy of the constitutional jurisprudence as the source of law: (i) the con-
stitutional court, as well as the whole judicial branch, must enjoy at least
a minimum of institutional and procedural autonomy; (ii) there must be at
least a minimum of respect to the constitutional court's decisions from the
part of the political establishment. In a society of a mature constitutional
culture, politicians usually do not question rulings of the Constitutional
Court (whereas scholars, journalists, commentators etc. may and, in fact,
do). A lot depends on the quality of the legal culture of the political class
and the society at large. It is well known that the Soviet heritage is not
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constructive for the nurturing of respect to law, especially in situations
where it collides with politics or public impatience.

In Lithuania, the Constitutional Court has naturally self-assumed the func-
tion of formulation of the official constitutional doctrine. This self-assump-
tion was based on the broad interpretation of the mission of the
Constitutional Court - to ensure the supremacy of the Constitution, the
consistency of the legal system and the hierarchy of legal acts. At the same
time, this self-assumption amounted to intrusion into what until then was
"obviously" a part of the exclusive competence of legislators and the exec-
utive, and to a certain usurpation of competence by the constitutional
judges. From the outset, very few (if any) challenged the right of the
Constitutional Court to be the sole interpreter of the Constitution. Today,
after having realized how the powerful - due to the persuasiveness of its
jurisprudence, but also due to the finality thereof - this non-political body
is experiencing a great deal of criticism which is much less professional
than politically motivated and manipulated, and uninformed, and even
uneducated, and quite often it has all these features except the former.

As a result of attempts to undermine the persuasiveness of the official con-
stitutional doctrine (although praised by many as a means to "demystify"
it and the process of its creation), an amendment to the Law on the
Constitutional Court was introduced, in late 2008, allowing a Justice to file
a dissenting opinion (Para. 5, Art. 55). From the very first such dissenting
opinion filed in December 2008, it proved to the tool by which the public,
which, as a rule, does not read the rulings, do classify Justices into the
"good" and the "bad" ones according to the sole criterion: if the Justice has
filed the dissenting opinion, he or she is a "good" one (even if the opinion
itself is absolutely legally unpersuasive), and if he or she is with the major-
ity, this serves as a basis for counting him or her as a "bad" one. Truly
unique in comparative perspective, the Law allows the dissenting opinion
to be filed within three working days after the ruling was made announced
in the courtroom and, thus, made public which, as a rule, amounts to five
days which include the weekend - enough time for the media and the
politicians to show their reaction to the ruling adopted. There was not a
single instance of approval of such statutory regulation of dissenting opin-
ion in the Lithuanian legal community, and the draft amendment to change
it so dissenting opinions could be filed not later than the ruling is
announced has been proposed, however, it has not made progress in the
Seimas, yet.

Anyway, this statutory novelty did not change the very essence of the "pro-
duction" of the Constitutional Court: a dissent is merely a dissent, ant
majority rulings (which is signed also by the dissenter) are binding. They
altogether constitute the official constitutional doctrine which, today, is,
naturally, much more voluminous than the text of the Constitution per se.
The Constitution is not any longer perceived, at least by legal profession-



als and students thereof, as the "original document” - small in size and
laconic in formulations. It is the jurisprudential Constitution.

This brought about the radical transformation of the paradigm of the con-
stitutional law. In Lithuania, before the advent of the constitutional justice,
the Constitution was perceived as the "Basic Law",i.e. the original text of
the constitutional document (as later amended). It was defined as the
"statute" of the highest legal force, however, in the absence of direct appli-
cation of the Constitution (characteristic of the Soviet legal tradition more
than of any other), this "statute" gave the legislator a vast discretion in
"concretizing" constitutional provisions in ordinary statutes and even sub-
statutory legislation. For decades, the prevailing opinion was that the
sources of the constitutional law included not only the Constitution itself
but also statutes and various sub-statutory legal acts (as well as interna-
tional treaties) without which most constitutional provisions were mere
declarations. The constitutional law so perceived amounted to just one
more "branch of law" and in this sense it was comparable to administrative
law, civil law, labour law, criminal procedure law etc. With the growth of
the Constitutional Court's jurisprudence, this paradigm was transformed.
This transformation involved three key elements:

(i) strict delimitation of the constitutional law and ordinary (statutory and
sub-statutory) law: constitutional law is no longer perceived as a "branch"
of law but as the supreme law of the land to which all legal acts are sub-
ordinated;

(ii) elevation of the acts of the Constitutional Court - a completely new
source of law - in their status to the level of the sources of constitutional
law, because it is these acts that do contain the official interpretation of
constitutional provisions; paradoxically enough, the Law on the
Constitutional Court (of 1993) still contain the formula that the rulings of
the Constitutional Court have "the power of law" (. the statute) but it is
also established that "the power of the Constitutional Court to recognise a
legal act or part thereof as unconstitutional may not be overruled by a
repeated adoption of a like legal act or part thereof" (Paras. 2 & 5, Art. 72,
respectively);

(iii) exclusion from the list of sources of constitutional law of all other acts
except the constitutional document and the acts of the Constitutional
Court, as an extention of the Constitution per se (theoretically, constitu-
tional customs and international treaties, if the latter become part of the
formal Constitution, can also amount to the level of the supreme law of the
land, but, at the time being, such sources do not exist);

(iv) perception of the constitutional law as of such law which contains no
gaps, so no legal decision (regarding both implementation of law and law-
making) of state power or public authority may be immune from testing
vis-a-vis the Constitution (as interpreted by the institution of constitution-
al justice, i.e. Constitutional Court);
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(v) official affirmation of the concept of the living Constitution, i.e.
jurisprudential Constitution which is constantly developed by means of its
official interpretation without changing the text of the "original document":
in the course of constitutional interpretation, the Court, on a case-by-case
basis, reveals the meaning of explicit and implicit constitutional provisions
and constantly re-interprets them, as well as its own doctrinal provisions to
meet the new challenges of life.

This transformation of the paradigm of the constitutional law also meant the
transformation of the whole perception of the national legal system: the lat-
ter has become perceived as the Constitution-centred one. In such percep-
tion, if one wants to draw a metaphor between the branches of law and the
respective parts of a tree, the parallel with the trunk of the latter would be
much more appropriate. Following the Constitutional Court's jurisprudence,
such constitutionalist approach was also accepted (albeit not overnight) by
the Lithuanian legal science. The Constitution-centered paradigm of the
legal system does not allow for interpretation of any constitutional provision
or concept according to its explication in ordinary, i.e. sub-constitutional,
legislation; on the contrary, any such explication is always potentially sub-
ject to constitutional review (regarding the acts of the Seimas, the President
of the Republic, the Government, and acts adopted in a referendum - by the
Constitutional Court, and regarding ministerial and municipal legal acts - by
administrative courts). The Constitution (including its official interpretation
contained in the Court's jurisprudence) is perceived as the ultimate source
and the criterion of legality of any regulation valid on the national territory.
In this paradigm, the Constitution is self-generating, and the Constitutional
Court has become the tool and the driving force for this self-generation.

Constitutional Precedents

The function of official constitutional interpretation is not the privilege of
the Constitutional Court. It binds the court itself. From 1999, and especial-
ly from 2006, the Constitutional Court, on many occasions, has emphasized
that its jurisprudence is continuous and shall not be arbitrarily altered
without explicit and proper motivation. From a comparative perspective,
one would find very few examples on the world scale of such open self-
restrictive stand where the court of ultimate jurisdiction applies stare deci-
sis to its own forthcoming jurisprudence.

There is the logical, the legal and the moral imperative for the continuity
of the Constitutional Court's jurisprudence and the legal force of the Court's
precedents. To put it short, if the political establishment, the legal commu-
nity and the society at large are expected to respect the law (although the
Soviet heritage and many other unfavourable factors determine that a lot
of them do not which justifies the oxymoron "illegitimate law™), the ulti-

® Kurkchiyan, M. The Illegitimacy of Law in Post-Soviet Societies. In: Galligan, D., Kurkchiyan, M.
(eds). Law and Informal Practices: The Post-Communist Experience. New York, 2003.



mate interpreter of the Constitution must be predictable. The
Constitutional Court must not rely on different standards in like legal sit-
uations, as this would not only undermine the maxim "treat like cases
alike" (which, in the interpretation of the Constitutional Court, is one of
the elements of the legal order in the state under the rule of law), but also
result in distortion of constitutional justice. In the Lithuanian
Constitutional Court's rulings, it has been underlined more than once that
deviation from the Court's own precedents is permitted only when it allows
for better defence of values enshrined in the Constitution, human rights in
particular, and it must be explicitly motivated in each case, especially
given the fact that the Court's rulings have erga omnes and ex nunc effect
(see especially Rulings of 28 March 2006 and 24 October 2008). E.g., in
mid-1990s, the Constitutional Court related the constitutional provision
that no one can be punished for the same crime a second time to the
sphere of criminal law and criminal procedure, however, in subsequent
cases this interpretation was expanded so that now the said provision is
perceived as an expression of the principle non bis in idem which is not
limited exclusively to punishment for criminal offences. Another example
would be the dynamics of the interpretation of provisions of Art. 29 of the
Constitution regarding the principle of equality of persons: initially inter-
preted (by all means, erroneously) as the one which could be applied to
physical persons only in was developed, in the subsequent jurisprudence,
that this principle had to be applied also to legal persons, and later (albeit
not in all instances) it could become a measure for testing the rights of
physical persons vis-a-vis the rights of legal persons, and vice versa. But
even such alterations of the official doctrine are sparse.

The doctrine of precedent which, although often - by stereotype - associ-
ated with the common law tradition, is absolutely compatible with the civil
law tradition, too, is applied not only to the constitutional jurisprudence
but to the jurisprudence of all other Lithuanian courts, as well. In this nar-
rative, there is no opportunity to expand on it. But the Constitutional
Court, in some of its rulings since 2006, did expand on the legal force and
obligatory character of precedents by formulating inter alia rules for fol-
lowing the so-called "vertical" and "horizontal" precedents, the conditions
for deviation therefrom, as well as the requirements for the amendment
thereof.

Moreover, regarding the Constitutional Court's jurisdiction to overrule its
own rulings, the Constitutional Court, in a probably unique case, ex offi-
cio (as the provision was not directly challenged by the petitioner) decid-
ed on the constitutionality of the provision of Item 2, Para. 1, Art. 62 of the
Law on the Constitutional Court. In the said paragraph, it was established
that the Constitutional Court ruling may be reviewed on its own initiative
if: (i) new, essential circumstances turn up which were unknown to the
Constitutional Court at the time when the ruling was passed (this provision
was left intact); or (ii) "the constitutional norm on which the ruling was
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based has changed". According to the interpretation by the Court, it has
the power to review its rulings (conclusions, decisions) only when such
necessity arises from the Constitution itself. No amendments or supple-
ments of the Constitution, made after the Court recognised, while referring
to the previous provisions of the Constitution, a certain legal act (part
thereof) as being in conflict with the Constitution, bring back, nor does the
Court have the powers to bring back such legal act (part thereof) to the
Lithuanian legal system; and no amendments or supplements of the
Constitution, made after the Constitutional Court recognised, while refer-
ring to the previous provisions of the Constitution, a certain act as not
being in conflict with the Constitution, do not mean that the decision on
the said legal act may or has to be retrospectively changed. On the other
hand, when an amendment to the Constitution is made, the law-making
subjects must co-ordinate the legal acts that they passed and which are still
valid with the changed legal regulation, but this does not imply that the
constitutional justice cases on the compliance of the previous legal requ-
lation with the Constitution, which have already been investigated, must
be renewed and that the decisions adopted therein - reviewed and
changed. This is applicable mutatis mutandis also to conclusions and deci-
sions of the Court. The Constitution does not give grounds to question or
annul the rulings (conclusions, decisions) of the Constitutional Court that
were constitutionally grounded at the moment when they were adopted.
The opposite approach would disregard the constitutional maxim that the
decisions of the Constitutional Court are final and not subject to appeal
and deny the stability of the Constitution, the predictability of decisions of
the Court, the legitimate expectations of various subjects of law that are cre-
ated by such decisions (Ruling of 28 March 2000).

In this context, it is to be mentioned that, in earlier ruling, yet of 13 May
2004, the Court interpreted that its earlier doctrine regarding the status of
the prosecutor's office and that of the prosecutors cannot be further auto-
matically applied because the explicit constitutional provisions on which
that doctrine was based, were amended. The Court, also, stated that it will
be this Court which will determine which part of that previous doctrine
shall be applicable and which shall not. However, since then there was not
a single case in which the interpretation of the issue of the status of the
prosecutor's office and that of the prosecutors was relevant. A somewhat
similar and somewhat opposite situation occurred in the case where the
most recent ruling, of 25 September 2012, was adopted. In this ruling, the
Court reminded of its early ruling of 8 April 1997, mostly forgotten by
many. Both cases related to the confiscation of the vehicle as a sanction
for such violations as drunk driving or smuggling. The Court emphasized
that the doctrinal provisions of the 1997 ruling were mutatis mutandis
applicable to the situations examine in the 2012 case.

What are the institutional or procedural guarantees that the Justices of the
Court will always follow this self-restrictive approach and follow the prece-



dents once established by the Court of previous compositions (or even
their own precedents)? In fact, there are none - with the exception of the
professional honour and conscience of Justices, as well as their profession-
al and civic responsibility (which by no means are legal guarantees). And
there cannot be any*. Some of the dissenting opinions filed by some of the
Justices (mostly new ones who were not present on the bench when this
self-restrictive approach) since December 2008 (when dissenting opinions
were introduced) suggest that a day (better to say, a case) may come when
Justices who do not follow the official constitutional doctrine just because
they "feel” that they do not have to can constitute a majority, at least in a
specific case. In a recent publication by a new Justice an open hint that
such a stance may be taken by some Justices was made’, disregarding the
bottom line distinction between prescriptive legal methodology according
to which deviation from judicial precedents is least desirable and the
descriptive legal methodology which allows for statements that such devi-
ation, nevertheless, does happen. In the long run, this would lead to liter-
ally nowhere, as, if such stance is taken, the new compositions of the Court
could no less easily disregard, if they wish so, the rulings adopted by such
Justices. No doubt, such stance can satisfy the ego of such Justices and,
also, expand the "field of research" of law professors but in no way it can
contribute to raising constitutionalism to a higher level or strengthening
the apprehension of the supremacy of the Constitution.

In this context, an attentive observer would notice a peculiar tendency relat-
ed to the procedure of appointment of Justices of the Constitutional Court.
All of them are appointed by the Seimas - upon nomination of the President
of the Republic, the Chairman of the Seimas and the President of the
Supreme Court. One third of the composition of the Constitutional Court
(i.e. three Justices) is renewed every three years, the last rotation having
taken place in March 2011. Whereas in 2005 the nominees, while being
questioned in the Seimas, were not given questions regarding their hypo-
thetical dissent vis-a-vis the majority of the Court (to be reminded, then dis-
senting opinion was not provided for in the law on the Constitutional Court)
and were given very few hints about their readiness to follow the established
official constitutional doctrine, in 2008 such questions were already raised.
In 2011, these two questions were the questions to be necessarily asked by
many MPs. If the answers by the candidates did not reveal their readiness
to revise the official constitutional doctrine, the questions (and especially the
increasing importance thereof as perceived by the Seimas members) do
reveal the readiness of the political establishment to accept such revision. If
the tendency persists, in the future there may be more political appointments
to the Constitutional Court than ever (in fact, so far, appointments were such
that could not be labelled as political, at least not to a high degree).

! Cf. Safjan, M. Konstitucija, teisingumas ir teis¢. In: Konstituciné jurisprudencija. 2006. Nr. 2.
> G. Jungtiniy Amerikos Valstiju Konstitucijos I pataisos sampratos konstitucinéje jurisprudencijoje raidos pamokos.
In: Konstituciné jurisprudencija. 2012. Nr. 2.
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Disregard for Constitutional Jurisprudence: An Attempted Typology

First, some introductory notes seem to be necessary before the typology is
attempted. It shall be stressed from the outset that the attempted typolo-
gy relies solely on one country's, i.e. Lithuania's, experience and can or
cannot have analogies in other countries. Still, a broader comparative
research on the matter would be more than desirable both from academic
perspective and from the practical point of ensuring law's supremacy over
deliberate political initiatives which disregard the said supremacy and
undermine the social value of law.

Next, in all societies a negative reaction by some members or segments of
society to courts' decisions is a natural part of public life. Constitutional
Court presents no exception. To wit, it always deal with issues of political
importance, and politics, by definition, is a field of competing interests. In
any legal system, there are very few cases when both parties are satisfied
with the outcome of the case because most decisions regarding constitu-
tionality of legal acts (or other decisions ascribed to the jurisdiction of the
constitutional court) mean that the interests of one party (and the interests
groups that stand behind it or support it) have been preferred - on a sole-
ly legal basis - over the interests of the other party (and the interests groups
that stand behind it or support it). To put it simple, even if expressed pub-
licly, such negative reaction in itself does not constitute a disregard for con-
stitutional jurisprudence: the Constitutional Court ruling (conclusion, deci-
sion) may not be respected in the psychological sense but respected in the
formal legal sense in terms that it is obeyed and implemented even by those
whose interests were underestimated (or "underesteemed"”, if not "disregard-
ed") by the Court. Therefore, in the subsequent narrative, not all negative
reaction to the constitutional jurisprudence is classified but only that which
attempts to overcome the legal force of the Constitutional Court rulings
(conclusions, decisions) or to otherwise undermine their obligatory charac-
ter. Also, it shall be noted, that only disregarding the constitutional jurispru-
dence by other institutions exercising state power, i.e. political establish-
ment, is classified in the subsequent narrative - the negative reaction in the
media or society at large (although it may be inspired by politics), as well
as in the legal community etc., is not considered. Consequently, and final-
ly, it seemed more appropriate to the author of this narrative not to consid-
er, in the attempted typology, instances of public pressure (even if politi-
cally sponsored) on the forthcoming Constitutional Court rulings (conclu-
sions, decisions) such as comments in the media, a priori interviews with
experts on the respective matter or analysis or forecasting what the ruling
(conclusion, decision) could or should be and what practical outcomes it
would bring about (which, at times, may amount to intimidation of Justices),
as well as instances when public authorities or even the courts do not pay
heed to the Constitutional Court's jurisprudence because they are not famil-
iar with it or have not understood it adequately, or have not been properly
advised, or even have forgotten about it.



The disregard for Constitutional Court's rulings (conclusions, decisions) in
the said "narrowed sense" varies from what could be called a "soft" disre-
gard to a "decisive" one. Both terms may be substituted by better ones, if
proposed. By "soft” disregard, I mean such a reaction to a Court ruling
(conclusion, decision) by political establishment when, on the surface, dis-
regard is not expressed openly but measures are taken to neglect it in
practice or even to initiate such judicial procedures where the courts would
leave little of what was written by the Constitutional Court, or even to
incite the Constitutional Court itself to reinterpret its doctrine that its con-
tents is modified in essence. By a "decisive” disregard, I mean such initia-
tives of the political establishment when it directly attempts to overcoming
the Court's ruling (conclusion, decision), even if almost any lawyer in the
country screams about unconstitutionality of such initiative and the likely
new case in the Constitutional Court with a result of almost undoubted
predictability. This is but the general "scale". The instances (or examples)
presented below may be placed closer to the right or closer to the left (or,
if such expression is more preferred, closer to the top or closer to the bot-
tom), and the author will not attempt to be very persistent in defending the
position that the order of their mentioning cannot be altered.

Type I: Ignoring the Constitutional Court ruling. On 28 June 2001, the
Constitutional Court ruled that the Law by which amendments to the Law
on the Territorial Administrative Units of the Republic of Lithuania and
Their Boundaries were introduced was in conflict with the Constitution. By
the said amendments which were recognised by the Court as unconstitu-
tional several new territorial administrative units, i.e. municipalities, were
established yet in 1999. The amendments were recognised unconstitution-
al not according to their contents but according to the procedure of their
adoption. The factual outcome was that the new municipalities were not
"destroyed"”, and the Court did not make any hint that it shall be so. The
legal outcome, however, shall be the same both in cases where recognition
of unconstitutionality is related to the contents of the challenged provi-
sions or the procedure of their adoption: the provisions are held to be elim-
inated from the legal system. But no way! The Seimas has not undertaken
any measures to "correct” the Law introducing the amendments but, more-
over, the legislature has amended the said Law three more times - in 2003,
2005 and 2006. Politically, one could see no interest in such disorderly leg-
islation when a legally non-existing statute is amended. In this case disre-
gard for the constitutional jurisprudence is really a "soft" one and amounts
to unprofessional ignorance.

Type II: Reliance on the modification of the official constitutional doctrine.
On 12 May 2006, the Constitutional Court squashed the provision of the
Law on and Reform according to which persons who have been decorated
with the Order Vycio Kryzius (the Cross of Vytis) were also entitled to
receive a land lot gratis from the state. The rationale, to put it short, was
simple: state awards are not meant to be ways of receiving material gifts
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from the state. True, on the day when the ruling of the Court came into
force, some of such persons have been very close to receiving such lots.
Four years later, the Chairman of the Seimas petitioned the Court with a
request to interpret, i.e. formally not to review, the said ruling so that it
may be allowed for these persons to receive the lots almost allotted to them
gratis even if the general rule remained that such "gifts" were unconstitu-
tional. The Court, in its decision of 2 July 2010, said "no", thus killing the
last hope of free lunch of this peculiar kind. However, one dissenting opin-
ion was filed.

Type III: Stalling the implementation of the Constitutional Court ruling. On
27 June 2007, the Constitutional Court passed a ruling by which it
approved the constitutionality of the Government Resolution (of yet 1994)
by which the Planning Scheme (the so-called General Plan) of the
Curonian Spit National Park was confirmed. The Curonian Spit is a unique
landscape complex created by nature and man which is included in the
system of the values of nature and culture protected by Lithuania and
Europe. It is also included into the UNESCO list of World Heritage.
Needless to say, that any construction activity is strictly limited on the
peninsula, and this is established in the Planning Scheme. Still, some hous-
es were erected (thus inter alia putting the World Heritage status of the
area at risk), and the companies that have built the houses tried to prove,
in courts, that the said Planning Scheme could not be obeyed because the
drawings were not published in the official gazette. After the Ruling of the
Constitutional Court came into effect, the courts, up to the Supreme Court,
have decided that the houses built in violation of the Planning Scheme
shall be bulldozed. It did not take place. Among the defenders of the con-
structors (and the persons who have bought the apartments in the houses
built in violation of the Planning Scheme) were even some members of the
Government who publicly speculated of making some peaceful agreement
which would allow the houses to remain intact (maybe with the exception
of one single construction).

Type 1V: Ignoring the official constitutional doctrine. The Court, in its rul-
ing of 1 July 2004, has produced a vast doctrine regarding the status of
Seimas members. One of the elements of this doctrine was a provision that
MPs are entitled to annual vacation and that this vacation shall be planned
at such time when the Seimas is not in session. Previously, there have been
numberless series of instances when MPs were spending their session time
in nice places like Turkish resorts, or Kenya, or Tahiti. There have been
several attempts to introduce statutory provisions regulating the vacation
time of the Seimas, although none of them came even close to the voting
in the Seimas hall.

Another example - and a very informative one in terms of revelation of atti-
tude of political establishment towards the judiciary! - to be drawn here as
representing this type of disregard for constitutional jurisprudence is relat-



ed to the requlation of the pensions of judges. The Court, in its ruling of
29 June 2010, has held that the pensions of judges, as established by the
Law on the State Pensions of Judges, were to a great extent fictitious, and
squashed some of the provisions of the statute. With the view of avoiding
the possible legal vacuum which was inevitable if the ruling of the Court
came into effect immediately, the Court postponed (as it has done on sev-
eral occasions since December 2002) the official publication of the ruling
(in the official gazette) until 16 November 2010, i.e. for more than four
months. Nothing happened. The Seimas even did not produce a draft statu-
tory amendment by that date. And even today, the situation has not
changed, and not a word of attempted justification of this inactivity was
ever uttered, at least publicly, from the Seimas or its leadership, or any of
its members.

Type V: Attempting to overcome the Constitutional Court ruling by legisla-
tion portrayed as implementation of such ruling. Such cynical attempts do
not take place very often. E.g., on 24 December 2002, the Constitutional
Court passed the ruling in which inter alia there was formulated the doc-
trinal provision that, under the Constitution, no one is allowed to have a
so-called dual mandate, i.e. the same person is not entitled to be, at the
same time, a Seimas member and a member of the municipal council. It is
noteworthy, that no statutory provision regarding the "dual mandate" was
recognised as unconstitutional in that case because there never was such
a provision - only the common practice of such "dual mandates”. As almost
half of the Seimas members have been recently elected to the new munic-
ipal councils, they had to choose between the two positions before the
newly elected municipal councils convened. The Seimas invented the new
regulation according to which such Seimas members were entitled to take
part in the first sitting of the municipal council, and then had to resign
either from the council or from the Seimas. Why so? Because in the first
sitting mayors of municipalities are elected. However, the Mayor of
Vilnius, the capital city, was elected in a close competition due to the votes
of three MPs that took part in the voting. The results of the elections were
challenged in the Vilnius Regional Administrative Court which, in its turn,
petitioned the Constitutional Court challenging the constitutionality of the
statute under which MPs were allowed to take part in the first sittings of
newly elected municipal councils, and the Constitutional Court produced
the only decision possible which everybody expected.

Another example representing this type of disregard for the constitutional
doctrine relates to the status of universities and other higher education estab-
lishments. Since 1994, there have been a series of Constitutional Court rul-
ings wherein the doctrine of autonomy of universities was formulated and
developed. However, the government which was formed after the 2008 elec-
tions to the Seimas initiated a broad-scale reform of the whole higher educa-
tion system. An essential element of this reform was modification of the uni-
versity government - the change of the function of university councils con-
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sisting mostly of "outsiders" de facto appointed by the Minister of Education
and Science or with the participation of the said official from supervision to
direct government. The Constitutional Court, in its ruling of 22 December
2011 virtually killed most of the provisions relating to university government
as being in conflict with the constitutional principle of autonomy of establish-
ments of higher education, inter alia to the competence of such councils in
the formation of which the academic community had no decisive say. So
what? The Law on Science and Studies was only slightly amended by the
votes of parliamentary majority. It could probably be predicted that at least
some of the current provisions of this statute would be recognised as uncon-
stitutional if they ever are challenged in the Constitutional Court and the
Court remains faithful to its established doctrine.

Type VI: Direct attempt to overcome the Constitutional Court ruling by leg-
islation. On 31 March 2004, the Court presented the Conclusion following
which the President of the Republic was impeached by the Seimas for gross
violations of the Constitution and the breach of oath to the Nation. The
Seimas amended the Law on the Elections of the President of the Republic
so to forbid the impeached President to run for office for five years. The
constitutionality of the amendment was challenged in the Constitutional
Court. The latter interpreted, in its ruling of 25 May 2004, the constitution-
al provisions relating to impeachment of high officials for breach of oath so
that such official may never be elected a Seimas member, the President of
the Republic, and he or she can never be appointed to the position of a
Government member, a judge or to that of the State Controller. Later, in its
decision of 6 January 2011, the European Court of Human Rights found that
the unlimited restriction for an impeached official to be elected a Seimas
member did violate Art. 3 of Protocol 1 to the Convention. The Strasbourg
Court underlined that the restriction which was not subject to any time-limit
is based on the rule which is "set in constitutional stone". A working group
of lawyers (including one former President of the Constitutional Court)
appointed immediately by the prime Minister proposed several versions of
possible constitutional amendments as the only way to implement the
ECHR decision; in all of them it was suggested that the ten year restriction
term shall be established as a minimal one, and it was emphasised that no
hypothetical statutory amendment which was not based on the constitution-
al amendment could overcome the power of the Constitutional Court rul-
ing of 25 May 2004, i.e. the power of the Constitution itself. However, in
late 2011, in the heat of parliamentary debates regarding the new annual
state budget and possible amendments to tax legislation, a quick unofficial
deal was struck between the former President's faction and the ruling major-
ity, and in March 2012, the amendment to the Law on the Elections to the
Seimas was passed setting the restriction time-limit of four years. The
amendment was timed to the 2012 parliamentary elections, however, it was
challenged before the Constitutional Court. The amendment was recog-



nised as unconstitutional; inter alia the violation of the principle of separa-
tion of powers (regarding the Constitutional Court itself) was also indicat-
ed in the resolving part of the ruling (Ruling of 5 September 2012).
However, two dissenting opinions were filed, the phrasing and the persua-
siveness, or the lack thereof, of which could present a topic for extensive
discussion on the issue of legal culture and the methods and means by
which a Justice may produce his or her personal contribution to the devel-
opment of official constitutional doctrine as a collective enterprise.

Type VII: Constitutional amendment. Paradoxically, this type of disregard
could also be labelled as some kind of "regard" for the constitutional
jurisprudence because the ruling of the Constitutional Court is followed
and obeyed, albeit all measures are taken to make it irrelevant. In 2008,
the Seimas adopted the Resolution by which it approved the State family
Policy Concept. This was a very political document in terms that it consol-
idated the conservative perception of the necessary relation between the
family and marriage as the union of a man and a woman and disregarded,
to a great extent, expectations and interests of unmarried couples or sin-
gle parents with children who were not considered "families”". On 28
September 2011, the Constitutional Court wiped out the provisions of
Resolution from the legal system (however, it is not formally abolished by
the parliament and remains a "legal corpse” described in the beginning of
this narrative). In June 2012, the Seimas voted on the amendment to the
Constitution wherein family was related to marriage (and, after paying
some heed to criticism, "blood relationship"), however it fell short of one
vote and may not be repeatedly presented for at least one year (Para. 4,
Art. 148 of the Constitution).

Type VIII: Preventive amendment of the legislation under challenge. This is
a very specific type. The ruling of the Court regarding the legislation
under challenge is not yet adopted, although can be predicted on the basis
of earlier doctrine. There were several instances when the Government (it
would be much more difficult for the Seimas with all its factions and pub-
licity to engage itself into such kind of activity) annulled the challenged
legislation and immediately passed a new one, very similar, in essence, to
the earlier one, in the expectation that the Court will terminate the case.
This, however, usually does not stop the Court from investigating the chal-
lenged regulation (cf. Ruling of 5 April 2000).

All these types of disregard, by the political establishment, for constitution-
al jurisprudence can be attributed - irrespective of their frequency - to sep-
arate acts of the Constitutional Court. It happens that the same political
party or faction, or interest group disregards or openly criticises one
Constitutional Court ruling but extensively cites another ruling which suits
its interests. But there was a case in which the question of disregarding the
very essence of constitutional judicial review - its status of the element of
the state power - was raised. A unique case, truly.
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A Unique Case: The Constitutional Status of the Constitutional Court

The transformation of paradigm of constitutional law described supra was
a gradual process. The Constitutional Court had to accumulate experience
and skills in constitutional interpretation. Sometimes, the Court also had
to face discontent or even exasperation (including accusations - in many
cases far from being just - of the Court of "excessive activism"), regarding
both its decisions and their substantiation in the official constitutional doc-
trine, by the political establishment, although in the first decade of the
activity of the Court, such reaction almost never was openly expressed.
Some years earlier, the author of this narrative has argued, on several occa-
sions, that the initial attitude that the Court's doctrine is a mere "recom-
mendation” to the law-makers has quite easily (however gradually) conced-
ed defeat to the attitude that this doctrine is binding, and that it is a "final
word" regarding what the Constitution says on a respective matter. Later,
having appraised some new developments, the author had to acknowledge
that that assertion was a little (to put it mildly) premature®. The more the
Court, by its rulings and doctrine substantiating these rulings, sets limits
on the discretion of the political will, the more critical reaction it receives
from the political establishment.

This reaction culminated in a "mousetrap" case where a group of MPs
appealed to the Court with the petition whereby they challenged the con-
stitutionality of the regulation contained in the Law on the Constitutional
Court which defined the Constitutional Court as "a court” (Art. 1). The
petition was based on the verbatim interpretation of the Constitution
wherein there are separate chapters containing provisions regarding the
Constitutional Court and other courts. Chapter VIII is entitled "The
Constitutional Court" and Chapter IX is entitled "The Court" - the latter
deals with courts other than the Constitutional Court. The logic behind this
petition was that, if the Constitutional Court is not "a court”, it is not an
institution which is embraced by the notion of state power as employed in
Para. 1, Art. 5 of the Constitution which provides that "State power shall
be executed by the Seimas, the President of the Republic and the
Government, and the Judiciary"’. The outcome of the case was not unex-
pected to anybody. The Constitutional Court did not confine itself to the
primitive verbatim interpretation of the said structural peculiarity of the
Constitution but interpreted that the Constitutional Court has all features
of "a court" (and provided a long list thereof) and functional links to other
courts. In the Court's own words, "the fact that there are two separate
Chapters "The Court" and "The Constitutional Court" in the Constitution

® Cf. KURIS, E. “The Constitutional Court and the Changing Paradigm of the Constitutional Law. The Lithuanian

Experience”. In: FRANDBERG, A., HEDLUND, S., SPAAK, T. (red.). Festskrift Anders Fogelklou. Stockholm,
2008; ID. The Legal Philosophy of the Lithuanian Constitutional Court: Issues of Human Rights and Their Limits.
In: MARTENS, P., BOSSUYT, M., COURTOY, C., RIGAUX, M. F., RENAULD, B. (com. org.). Liege, Strasbourg,
Bruxelles: Parcours de droits de I’homme. Liber amicorum Michel Melchior. Limal, 2010.

In Lithuanian, the same word word, teismas, is used to denominate both ,the court” and ,the judi-
ciary".



does not deny the fact that the Constitutional Court which, under the
Constitution, executes constitutional judicial control, is a part of the sys-
tem of courts, but it emphasizes its particular status in the system of judi-
cial power as well as in the system of all the state institutions executing
state power; in this way, the peculiarities of the constitutional purpose and
competence of the Constitutional Court are emphasized” (Ruling of 6 June
20006).

It may be even more instructive to quote here one of the final paragraphs
of the part of reasoning of the said Court ruling: "It is to be emphasized
that the presumption made by the petitioner that the Constitutional Court
is not a court and does not implement state power is not in line with the
concept of power and the powers of the Constitutional Court established
in the Constitution at all. The fact that under the Constitution, the
Constitutional Court has the powers to recognize legal acts of other insti-
tutions that implement state power - the Seimas, the President of the
Republic, the Government - as being in conflict with legal acts of greater
power, first of all, with the Constitution, and, thus, to abolish the legal
power of these acts and to remove these legal acts from the Lithuanian
legal system for good, the fact that only the Constitutional Court has the
constitutional powers to construe the Constitution officially - to provide
with the concept of the provisions of the Constitution which is binding on
all the law-making and law-applying institutions as well as on the Seimas,
the representation of the Nation, obviously testify that the Constitutional
Court may not be an institution not implementing state power. The pre-
sumption made by the petitioner that the Constitutional Court is not a
court and does not implement state power is utterly irrational, not only is
it not in line with the constitutional concept of state power implementing
institutions - it strikes the raison d'?tre of the petition of the petitioner him-
self in this constitutional justice case, since, as states the petitioner, if the
Constitutional Court is not a court and does not implement state power, it
is not comprehensible why the petitioner applies namely to this court,
requesting to investigate whether a legal act, passed by the Seimas - one
of the institutions implementing state power (in this case - legislative
power) is not in conflict with the Constitution."

This case was truly an exceptional, a sui generis one. True, it was the
revenge and the "preventive measure"”, albeit not a realistic one. However,
in one respect it resembles a less sophisticated initiative to totally abolish
the constitutional court as a separate and independent institution of con-
stitutional justice (which has been "successfully” undertaken in several
countries), or to merge the constitutional court with, say, the supreme
court (which may have some sense in common law tradition but not in the
civil law tradition), or to at least temporarily cancel its activities by means
of not appointing justices etc. (which had happened in several of the so-
called new democracies of the Central and Eastern Europe). In this con-
text, it shall be mentioned that a couple of political parties (which have not
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yet settled accounts with the Constitutional Courts regarding some of its
rulings and conclusions most unfavourable to them or their leaders) com-
peting in the Lithuanian parliamentary elections that have to be held on
14 October 2012 have incorporated in their programmes the revengeful
notion that the Constitutional Court shall be merged with the Supreme
Court (by the way, they also heavily criticise the Supreme Court and the
whole judicial system but this perplexing circumstance seems not to have
come to their attention). It is not likely, though, that such parties can enjoy
something even close a majority in the national legislature. But the proof
is in the pudding.

PE3IOME

Coraacro Kouctutynun AutoBckoil PecnyOankyu KOHCTUTYyIUS ABASIETCA
LIEeAOCTHBIM U HEIIOCPEACTBEHHO IIPUMEeHSIeMBIM aKTOM, Ka’KABIH MOJXKET 3a-
IIUINATh CBOM INIpaBa Ha OcHoBaHuU KoHcturynuu. HepelicTBUTEABHBIM
ABASIETCSI AIOOOU 3aKOH MAW MHOM aKT, IIpoTuBOpedamnuii KoHcTuTynuwm.
Cyabsl He MOJKeT IIPUMEHATh 3aKOH, IPOTUBOpedaInuil KoHCTUTyIIuN.

Konctutynuonusii Cyp paccMaTpUBaeT U IPUHUMAET PellleHus O COOTBe-
TCTBHUM 3aKOHOB /AUTOBCKOU PecniyOAMKU U APyIuX NPUHATHIX CelMOM akK-
TOoB KoHCcTHUTyIIUM ABTOBCKOM PecryOAuKU.

CyapeOHOe TOAKOBaHHMe KOHCTUTYIIMHM IIOYTH IIOAHOCTBIO OTCYTCTBYeT.
OyHKIUSA 0OUEMAABHOTO TOAKOBaHUSI KOHCTUTYHuM He SBASeTCS IIPUBU-
Aerueit Koucturynuonuoro Cyaa.

AOKTpI/IHa IIperneAeHTa abOCOAIOTHO COBMECTHMaA C TpaAHU;HeI:I I'Pa’>XpAAQHCKO-
I'O IIpaB4, ¥ OHA IIpUMeHdgeMad He TOABKO B KOHCTPI'I’YL[I/IOHHOﬁ IIPaBOCyAUH,
HO B IIPAaBOCyAWHN BCeX APYTIUX AMTOBCKUX CyAdX.

ITocTaHOBAEHUE, 3aKAIOUeHUE UAM pellleHne KoHcTurynuonHoro Cyaa Mo -
KeT He BOCIHPHMHUMATLCS B IICUXOAOTMYECKOM CMBICAE, HO OHO AOAKHO
OBITH BOCIIPUHATO B (DOPMAAbHOM IOPUAMYECKOM CMBICAE.

Koucrurynmonnsii Cya oCyllecTBAIEeT (DYHKIWUIO KOHCTUTYIIMOHHOI'O CY-
AEOHOI'O KOHTPOASL M SBASETCSI 4YaCTbI0 CyYA€OHONM CHCTeMbl /\UTOBCKOU
PecniyOamku, HO KOHCTUTYIUSA MOAYEPKUBAET €€ OCOOBIN CTAaTyC B CHUCTE -
Me CypeOHOM BAACTH M OPraHOB I'OCYA@PCTBEHHOM BAACTH.




OBECITEYUEHUE UCITIOAHEHUS PEIIIEHUN
KOHCTUTYILIMOHHOTIO CYAA
CAOBAILIKOU PECITIYBAUKU

INTE®AH XAPABMH
Ilpedcedamenv Bepxosnoco Cyda Cnosaukoii Pecnybauxku

YBa>kaeMble AaMBI U TOCITOAA!

Y4uTBIBasl TOT UCTOPUYECKUM (PAKT, UTO IIpeAllleCTBeHHUKOM CAOBAIlKOU
PecniyGamkm Oblna mmepBas UexocaoBarnkasa PecnyOanka, co3paBiIas (3aKo-
HoM Ne 121/1920) KorcrurynuonHubi Cya, MOKHO OBIAO OBl OJKUAQTH, YTO
ChoBankag PecriyOaMKa MMeeT MOCAEAOBATEABHBIM M CUCTEMHO 3aBEpIIEH-
HBIU cr1oco0 coTpypHuuecTBa KoHcTuTynumonHoro Cyaa ¢ ApyTUMM IOCyAQ-
PCTBEHHBIMU OpTaHaMM O OOECIIeYeHUIO MCIIOAHeHUd pelleHuud KoHcTu-
TynuonHoro Cyapa CaoBankou Pecniybamku. Ho 3TO He Taxk.

[To3BOABTE MHe B CBSA3M C 3TUM IIPOBECTU HEOOABIION MCTOPUUYECKUM 3KC-
Kypc.

Emre B 1886 ropy INapaameHnT ABCTpo-BeHrepckoit ummnepun 3akoHom OO0
opraHuzanuu lMrnepaTopckoro cyaa, CyAOIIPOU3BOACTBE U HCIOAHEHUU
ero pelleHuil" yupepua VimnepaTopckuil cyp. OTOT Cyp IPUHMMAA pellle-
HUSI O COOTBETCTBUU HWAM HECOOTBETCTBUU HOPMATHWBHBIX IIPABOBLIX aKTOB
Koucturynuu.

ITocae pacnapa ABcTpo-Benrepckoit ummnepuu B obOpaszoBaBiielics Hexoc-
roBankou PecnyOoamke (1918 r.) moaHomouusa MMmnepaTOpcKOTO CyAa IIe -
pemniau BricieMy apMWHUCTPATUBHOMY cyAy. OcCOOBIV MAW TaK Ha3biBae-
MBI CHEeIMaAM3MPOBaHHBIN KoHCTUTYITMOHHEBIN Cyp OBIA 3aKPENAEH TOAB-
KO KOHCTUTYITMOHHBIM AOKyMeHTOM B 1920 ropy. Ha aTom ocHoBanmm Ha -
nroHaabHOe CoOpanme YexocaoBarkol PecniyOAMKM NIPUHAAO 3aKOH (N
162/1920) o Koucturynuonaom Cyae. B moanoMouns KoHCTUTYIIMOHHOTO
Cyaa mepBol HexocaroBallkoM PecniyOAMKM BXOAWAO TIPABO IPUHATHS pe-
IIIEHUH O COOTBETCTBUU MAW HECOOTBETCTBUU HOPMATHUBHBIX ITPABOBBHIX aK -
ToB Hapoapuoro Cobpanus YexocaoBankor PecnyOAMKY, a Tak’Ke HOpMA -
TUBHBIX IIpaBOBBIX aKToB Hapoapnoro CoOpanmga [lopkapnarckoint Pycu
Koncturynun YexocnroBankou PecnyOamkm 1920 r.

Yro Kacaercda coTpypHuuyecTBa KoHcTuTynmuonHoro Cyaa HexocaoBakumM C
APYTMMHU TOCYAAPCTBEHHBIMHM OpPTaHaMH, TO 3TOT BOIIPOC He OBIA YPETyAU -
POBaH 3aKOHOM, OAHAKO IIOCAEAHWU yCTaHaBAMBAA, YTO C MOMEHTA IIyOAU-
Kanum pemeHn KoncrurynuorHoro Cypa B COOpHUKE 3aKOHOB U IIPABUA
3akoHopaTeabHOe coOpanue (Hapoanoe CobOpanue YexocaoBarkou Pec -

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETHNU
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nyoauky, a Ttakke Hapopnoe CoOpanue Ilopkapnarckou Pycwu), nmpasu-
TEeABCTBO U BCe I'OCYAQPCTBEHHEBIE OPraHbl U CYABl OOS13aHBI MCIIOAHATE 3TU
pereHus.

KoucturynmonHueii Cyp nepBoil HexocaroBalkol PecliyOAMKK IIPOCYIECT-
BoBaA 10 AeT - 1MeAbItt u3bupaTeAbHBIN cpok ¢ 1921 r. mo 1931 r. Ermre cemb
AeT Koucrurynuonsbsl Cyp He 3acepan M3-3a IIPpoOAeM, CBA3aHHEBIX C 3a-
HATHUEM CyAbAMU AOAKHOCTeM. Pabora KorctuTynuorHoro Cyaa OblAa BO-
300HOBAeHA B 1938 roay, OAHAKO BCKOpEe €ro AeSITeAbHOCTH ITOAHOCTBIO
IIpeKpaTUAach [0 IpuurHe (PalIMCTCKOM OKKymnanuu, xoTd caM Cyp Ipo-
AOMASKAA CYIIeCTBOBATE.

IToanaa orMmeHa KorcturynuoHHoro Cyaa YexocaoBankoi PecnyOamknu
npousonina B 1948 r. ¢ npunatueM KOHCTUTYyLIMU HApOAHO-AE€MOKDPATHU-
YeCKOTO T'OCYAApPCTBA, TaK Ha3blBa€MBIM AEPOTallMOHHBIM COTAAllIeHUeM
(kray3yaoM 006 oTMeHe), KOTopas TAACHAQ, 9YTO 'B AEHb BCTYIAEHUS Hac-
Tosamern KOHCTUTYIMN B CUAY UCTEKaeT CPOK AevcTBug KoHcTurynuu Ye-
xocaroBankon Pecnnybauku 1920 r. C 3TOM AQTHL TEPSAIOT CHUAY BCe KOHC -
TUTYLMOHHBIE U APYTHEe 3aKOHBI, KOTOpPBle NPOTUBOPEYAT IOAOKEHUIM
HacTosAmmer KOHCTUTYIMH U NIPUHIUIAM HapPOAHO-AEMOKPATHYeCKOTO
ycTpoucTBa'.

Toabko B 1968 r. (20 aeT cnycTs) KOHCTUTYIIMOHHBEIM 3aKOHOM O UexocAo-
Barnkou Pepepanmu OBIA 3aHOBO co3paH Koucrurynmuonubsti Cya Hexocao-
Bankou PepepatuBHOU PecrmyOamku. B cOOTBETCTBUU C AQHHBIM 3aKOHOM
KOHCTUTYIIUOHHBIE CYABI AOAJKHBI OBIAM AeMcTBOBaTh B Yerickou Conua-
auctudeckor PecmiyOoamke n CaoBankou Conuarnuctudeckon PecryOamke.
VX TOAHOMOYHNST W NPUHIMITEI OPTaHU3aIUuN AOAKHEI OBIAM PEryAMpPOBaTH-
€ KOHCTUTYIIMOHHBIMM 3aKOHAMU HAIlMOHAABHBIX COBETOB Ka’KAOU U3 pec-
nyoAuK. Ho 3TH 3aKOHBI He OBIAU IPUHSATHI.

[Tpomno mmoutu 60 AeT, peskpe yeM KOHCTHUTYIIMOHHBIM 3akKoHOM 1991 T.
B 00IleM roCypapCTBE 4eXOB M CAOBAKOB OBIA CO3paH KOHCTUTYIIMOHHBIN
Cya, HexocnroBankor MepeparnBHol Pecrryoanku. OpHako aToT KoHCTUTY -
nuoHHBINM Cya NPOCYIIeCTBOBAaA BCero opuH roa. Ha ocmosanum Kouctn -
TYIIMOHHOrO 3akoHa HanmonaawbHBIM CoBeT ChoBalkou PecnyOauku mpu-
HaA 3akoH Ne 7/1992 "O KoncrurynunonnoMm Cyae ChroBankoit Pecry6an-
k' m 3akoH Ne 8/1992 "OG6 opranmsarnum Koucrurynmonaoro Cyaa Cao-
BalKoM PecrmyOAMKYM 1 CYAOIIPOM3BOACTBE IIepep 3TUM cypoM”. A0 MOMEH-
Ta pacnapa Yexocnropankoy DepeparuBHol Pecniybamku B CAOBakuUM He
oein0 KorcTutynmonHoro Cyaa.

ChoBanikag PecniyOamKa (ee 3aKOHOAQTEABHBIM OpraH) MOPHUHSAAA CBOIO
Koucrurynuio B ceHTa0pe 1992 ropa, rae ycraHoBUAA KOHCTUTYIIMOHHBIN
Cyp KakK He3aBUCHUMBIN CyA€OHBIM OpraH IO 3alljuTe KOHCTUTYIIMOHHOCTHU
B ChoBankou Pecniybauke. B coorBercTBumM ¢ Koucturynuein CAOBAIIKOMU
Pecniyoamku HanuonaabHbeil CoBerT ChaoBankol PecnyOAmku B gHBape
1993 ropa npuHsA 3akoH "OO6 opranuzanmu Koucruryruonaoro Cyaa Cao -
Ballkol PecriyOAMKM, O IIDOBEAEHUU CYAECOHBIX 3aCEAQHUU U CTATyCce ero



cypent”. 3aKOH BCTyIHA B cUAY 15 dbeBpans 1993 ropa, a y>ke B HauaAre Map-
Ta Korncturynuonuei Cya ChroBankou PecniyOAMKM Hadana OCYIIECTBAATH
CBOIO AESAATEABHOCTD.

B 3akAloueHHMe XOTEAOCh OBl OTMETHTBH, UTO BCe BEINIETIepedrCcAeHHBIe
HOPMBI IIpaBa (3aKOHBI, KOHCTUTYIIJUOHHBIE 3aKOHBI) OBIAM IPUHSATHL CO-
OTBETCTBYIOIIMMH 3aKOHOAAQTEABHBIMK OpraHaMU B KOHKPETHBIM HCTO-
pUYeCcKUM Mepuop BpeMeHH, II03TOMY 3TH HOPMEI IIpaBa B TO BpeMs SIB-
ASIAWICh YaCTbhIO IIPABOBOM CHCTEMBI TOCyAa@pCTBa. OTO 3aMedaHue s Ae-
AQIO CIIEIIUAABHO AASL TOTO, YTOOBI yBa>kaeMBIM CAylIaTeAb IIPaBHUABHO
BOCIIPUHSA BHIIIEYIIOMIHYTble (PAKThI, AQOBI 10 3TOMY IIOBOAY HE BO3-
HUKAO HeAOpa3yMeHUMN HUAM Aa’Ke Ae3uH@opManuy, KakK 3TO CAYUYHAOCH
B IIPOIIAOM ToAy Iocae 3asiBAeHHa [locra CaoBankoit PecnyOAmKH B
Poccutickoit Depepaliuu Mo BOIPOCY O HaKa3yeMOCTH 3a OTpHUIlaHue Te-
HOIIUAA (B TOM UYHWCAEe U TeHOIMAA apMsH) B YToAoBHOM Koapekce Chao-
Bankou Pecnybauku (crathbs 424A YK CP, pesoatonusa HanmuoHaabrHOTrO
Coseta CaoBankoil PecnyOAUKHE B BOIIpOCe I'eHOIIMAA apMsSH C HOA0ps
2004 ropa).

3 BBINIEN3A0KEHHOTO KPATKOTO 0030pa OTHOCUTEABHO CYIeCTBOBAHUS
Koucturynuonsoro Cyaa Ha Teppuropun CaoBankoln PecriyOAMKU MO>KeM
CAeAaTh 3aKAIOYeHHe, YTO HeCMOTPSI Ha AOBOABHO AABHIOIO TPAAUIIMIO
KoucrurynuonHoro Cyaa, pearbHO B CBSI3U C PA3AMYHBIMU UCTOPUYECKU-
MU IIOTPSICEHUSMHU (BOMHBI, MOAUTHYECKHE H3MeHeHUS B IOCYyAapCTBe U
T.A.) KOHCTUTYIIMOHHOE IIPAaBOCyAMe OCYIIECTBASIAOCH ITIePUOAAMU, Oe3 UeT -
KOW IIpeeMCTBEHHOCTH, YTO 3aKOHOMEPHO NPUBEAO K HEBO3MOKHOCTH yC-
TAaHOBAEHUSI TAaKOW KOHCTUTYIIMOHHOM IPAKTUKU, KOTOpas OBl IIPOAOAIKA-
AQCh B HOBBIX KOHCTUTYLIMOHHO-IIPABOBBIX U IIOAUTHYECKUX YCAOBUSAX COT-
pyAaHudectBa KoHcTutrynuonHoro Cyaa ¢ ADyTUMHU FOCyAQ@pPCTBEHHBIMU Op-
ranaMmm CaoBankou PecniyOAMKM 1O 00eCIIeYeHMIO MCIIOAHEHMS pelleHnH
Koucturynuonsoro Cyaa.

B Bompoce ncnoanenus pentennii Koucturynuonaoro Cyaa CaoBankou
PecniyOAUKM OTHOCUTEABHO COOTBETCTBHUS HOPM IIpaBa KAIOUEBOU SBAL-
erca crated 125 Koncturynuu CP, B IyHKTe 6 KOTOPOM YCTAQHOBAEHO,
yTo "OKOHYaTeAabHOe pelneHme KoucturynmoHHOro Cypa SBASETCS 00-
11e00s13aTeABHBIM', @ TTYHKT 3 3TOW JKe CTAaTbU 3aKpPEeNAseT, YTO 'eCAH
Korcrurynuorusli Cya CBOUM peIllleHMEeM yCTAHOBUT, YTO ME’KAY HOP-
MaMM IIpaBa CYLIECTBYIOT PACXO’KAEHUSA, 3TU HOPMBI IIpaBa UAM UX Yac -
TH yTpauyuBalOT CHUAY. ['OCypapCTBEHHBIE OpraHBl, IPUHABIINE 3TH HOP -
MBI IIpaBa, 00A3aHBl B TeUeHHUe IIeCTU MecCsAleB CO AHA OOHApOAOBAHUSI
peutenus KoncturynuoHHoro Cypa NPUBECTH UX B COOTBETCTBHE C
Korcrurynuenn CaroBankoi PecnnyOAMKH, KOHCTUTYIUOHHBEIMU 3aKOHAMU
U MeKAYHapOAHBIMU AoTOBopaMu”. ECAM OTBETCTBEHHBIE OpraHbl TOCYAAp-
CTBEHHOM BAAQCTU He CAEAAIOT 3TOTO B TeueHUe yCTAHOBAEHHOTO CPOKa,
TaKye HOPMBI IIpaBa, UX YaCTU UAU OTAEAbHBIE IIOAOKEHUS yTPAUYUBAIOT
CBOIO CHAY.
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ITonaTtHo, uyTo UcnoAaHeHUe pewmeHn Koncrturynuonuoro Cyapa CAoBalkon
PecnnybAuKmM B IIpoljecce pacCMOTPeHUS KOHCTUTYLIMOHHOCTU HOPMAaTUB-
HBIX aKTOB 3aKpeIlIAeHO HellOCPeACTBEHHO B KOHCTUTYIIUY, U B CAydae Oes-
AENCTBUS [IPAaBOTBOPUYECKOI'O OpraHa (B A@QHHOM CAydYae YIIOAHOMOYEHHOI'O
3aKOHOM I'OCYA@PCTBEHHOI'O OpraHa) UCIIOAHEHWe TaKuX peleHnu KoHcTH-
TynuoHHOro Cyapa mocaepyeT ex constitutione.

I'To KOHKPETHbBIM AeAdM, KaCAaloIWMCAd 3alIUThbl KOHCTUTYIHMOHHOCTH, CU-
Tyaliusi C pelleHusaMn KOHCTI/ITYLII/IOHHOI‘O CYAa MEeHsAeTCHd.

B cootrBerctBum ¢ Koucturynuert ChaoBaikoy PecnyOauku (cTaTbsa 127
OyHKT 1 U OyHKT 2), ecAn KoHcTUTYyIIUOHHBIN Cya YAOBAETBOPUT KAA00y
U B CBOEM pelIeHUU IIOCTAHOBUT, UTO BCTYIMUBIINM B CUAY pellleHUeM, ak-
TOM UAUW IIyTeM WHOTO BMeIIaTeAbCTBA OBIAM HaApyIIeHBI IIpaBa AMOO CBO-
OOABL YeAOBeKa UAM CBOOOABI, IPEAYCMOTPEHHBIE MEKAYHAPOAHEBEIM AOTO -
BOPOM, TaKOe pelleHue HUANM HHOEe AEUCTBHE T'OCYyAAPCTBEHHOTO OpraHa
KouctutynmosHEIM CypoM oTMeHseTcs. EcAu K HapylLIeHUIO IPUBEAO Oe3-
pevictBue, KoHcTUTyIMOHHBIM CyaA MOXKeT IOCTAHOBUTH, YTOOBI TOT, KTO
Takue IpaBa AUO0 CBOOOABI HapyIIWA, IPUHIA Mephbl. KOHCTUTYIIMOHHBIN
CyA MOJKeT TaKKe BO3BPATUTh AEAO AT AAABHEMIIIEro paCCMOTPEHUs, 3all-
PeTuTh NPOAOATKATE HapylIeHNue OCHOBHBIX IIPaB M CBOOOA AMOO, €CAU 3TO
BO3MOJKHO, OTAQTh IIPUKA3, YTOOBI TOT, KTO HAPYIIUA IIPaBa AMOO CBOOOABL
BOCCTAHOBUA IIpE’KHEe COCTOSHUE.

3aKOH TOAPOOHO perAraMeHTHPYeT IPOIecC CYAOIPOM3BOACTBA B KoHcTH-
TynuoHHoM Cyae IIpU PacCMOTPEHUM KOHCTUTYIIMOHHBIX >Kano0.

YTo KacaeTcda pelleHuU CyAOB OOINed IOPUCAUKIWHN, TO HauOOAee YaCThI-
MU SBAGIOTCS KAAOOBI (KaK M B APYTHX, OCOOEHHO TaK Ha3bIBAEMBIX IIOCT-
KOMMYHUCTHYECKUX CTpaHaxXx EBpPOILI, O 4ueM CBUAETEABCTBYET IOAUKATYypa
EBpomnelickoro cyapa mo mpaBaM 4eAOBEKa) B CBA3M C HapyIIeHWEM IIpaBa
Ha pacCMOTpPEHNE AeA B pa3yMHbIe CPOKH.

B ChoBankont PecniyOAanKe (Tak’Ke Kak M B APDYIHMX CTpaHax) 3TO IIPaBo IIO-
IIapaeT IIOA PEKUM YHUBEPCAABHOCTH, M OHO TapaHTHPOBAHO Ka’*KAOMY
(Tak>Ke KakK M IIpaBO Ha CyAE€OHYIO U MHYIO IIPABOBYIO 3aIjuTy) OCHOBHBIM
3akoHoM ChoBankou PecnyOoamku - KoHcTUTylMel U APYIMMHU COOTBET-
CTBYIOIIIMMM IIPABOBBIMH HOPMAaMHU.

Tak B COOTBETCTBUM C 3aKOHOM O CYABSIX OAHOU M3 OCHOBHBIX 00S3aHHOC-
Tell CyAbU SIBASIETCS PAcCMOTpeHHe AeA 0e3 HeOIIPaBAAHHBIX 3aAepiKeK.
HencnoarHeHne UAM YMBILIAEHHOE HapylleHWe 3TON O0S3aHHOCTH SIBASIET
Cd B COOTBETCTBHUU C 3aKOHOM AMCIUIIAMHAPHBEIM HapyIIeHWeM C BO3MOXK
HOCTBIO HaCTYIAEHUS AUCLHUIIAMHAPHON OTBETCTBEHHOCTU U AUCLUIIAMHAD
HOTI'O B3BICKAQHUSA (BIAOTH AO BO3MOJKHOT'O OCBOOOJKAEHUSI CYAbM C 3aHUMA
€MOM AOASKHOCTH).

3aKOHOAATEeABCTBO CAoBaIlkol PecnyOAMKM cuUMTaeT MCIOAHEHMWe pelle -
Hurt KoucturynuonHoro Cyaa HeOOXOAUMOM rapaHTHEN BO3MO>KHOCTH AO
OUTHCA 3AIIUTHl CBOMX IIPaB B CyAAX, IIOATOMY YTOAOBHBINM KOAEKC KBaAU-



dunupyer UX HEUCIOAHEHHEe WAU I[IPelSTCTBOBaHMNE UCIIOAHEHUIO pellle-
Hut KoncturynuonHoro Cyaa, a TakKe HEUCIIOAHEHHE HCXOAAIINX U3 Ta-
KOro pellleHUs1 00s93aTEAbCTB KaK IIPECTYIAeHHEe U IIPeAyCMaTpuBaeT yro-
AOBHYIO OTBETCTBEHHOCTH B BHAE AUIIEHUS CBOOOABI CPOKOM AO ABYX AeT.

Mo>kHOo KOHCTATHUPOBATEL, YTO HECMOTPSA HA PAa3AMUYHEIE ITPABOBBIE BO3MOXK-
HOCTHU CAHKIMOHMPOBAHMSA 3a HEPACCMOTpEeHHue AEA B paBYMHI:IfI CPOK, Ta-
KoOe sdBAeHHe BCe JKe IIPUCYTCTBYET M ABASIETCA HeIIpUEeMAEMBIM AASL IIpa-
BOIIpMMEHEeHU s, a TaKXe TpeGYQT Oonee PAAUKANABHEBIX peU_[eHI/Iﬁ II0 ero
YCTPpaHeHHUIO.

ViIMeHHO C 3TOM IIeABIO U AAS TOTO UTOOBI HAWTH OINTHMAaAbHOE pelleHue
TPOOAEMBI HEOTIPaBAAHHBIX 3aAePKEeK BO BpeMs CYAOTTPOU3BOACTBA, B KOH -
e 2009 ropa B ChoBankol PecnyOamKe IIpU y4YacTHUM IIpeACTaBUTEAEU
Koncrurynmonnoro Cyaa CaoBarkoit Pectiyoauky, Bepxosuoro Cyaa Cao-
Barkoln PecniyOoamku, ['eHepaabHOro mpokypopa CaoBankou PecnmyOauky,
MunncrepctBa BHyTpeHHUX AeAa CaoBankou PecnyOamkm, MunmcrepcTBa
roctunium ChaoBarkolnt Pecnybamku, OmOyacMeHa u CAoBaIlKoOM accoliua-
MU aABOKATOB MBI HaUaAUW CO3AaBaTh CUCTEMY Mep, KOTOPhIe AOAKHBI Oy-
AYT CIIOCOOCTBOBATH COKpPAIIEHWIO HEOTIPAaBAAHHBIX 3aAepPiKeK B CyAeOHOM
pasbupaTeabCTBe.

Ha ocHOBaHMU NIPEANOSKEHUU BEIINIEYIIOMSHYTBIX OPraHOB OBIA OAOOpPEeH
IIPOEKT I0A Ha3BaHWeM "O@(EeKTUBHOCTL IPABONPUMEHEHUS PeIleHun
Koncturynmonnoro Cyaa CaoBankoil PeciyOAMKY B MPOU3BOACTBE IO JKa-
AoGaM (pU3NYeCKUX U IOPUAMYECKUX AMI (IPU KOHTPOAE KOHCTUTYIIMOH-
HOCTH) B IPUYWHHOMN CBSI3W C NPUHIMIIOM IIPE3yMIIIUNA BUHOBHOCTHU T'OCY-
AAPCTBa (CYAOB OOIIeH IOPUCAUKIINY W ITPAaBOOXPAaHUTEABHBIX OPTaHOB)'.

Lleabro IpOEeKTa ABASIETCS:
1. OddexTuBHOEe npuMeHeHue pemteHuid KoncrturynuonuHoro Cyaa CP.

2. HeAOHYU_IeHI/Ie 3aAePXKeK B I'PAXAAHCKOM KU YI'OAOBHOM CYAOIIPDOU3BOA-
CTBaX.

3. ObOecneueHrie COBMECTHO C 3daVMHTepeCOBAHHBIMMX CTOPOHAMHU YETKOTO
KOHTPOAA 3a AATEABHOCTBIO BO BCeX CyAdX CAOB&HKOﬁ PeCHY6]\I/IKI/I.

4. Bo30Oy>kKAeHME B COOTBETCTBUM C 3aKOHOM AWCITUIIAMHAPHOTO MTPOM3BOA, -
CTBa B OTHOIIIEHUM CyAeH, TPOKYPOPOB, CA€AOBATEAEH B CAydae HeoIlpaB-
AQHHBIX 3aAEPIKEK IO AEAY.

5. Tlomomnis B mpepOTBpAIlleHUU IIPUMEHEHUS IOPUAUYECKOU OTBETCTBEH -
HOCTH B oTHOIeHnu ChroBankou PecmyOAMKY B CBSI3U C HapylIeHUEM IIPaB
YeAOBEKA U OCHOBHEIX CBOOOA,.

ITpoekT paspenreH Ha 3 ropa (2010-2013 r.r.) ¢ IpPOMEKYTOYHOU OILLEHKOU
OTAEABHBIX II0A33AaQ4.

B 2010 ropy 6nira chOpMyAUpPOBaHa IPOMEXKYTOUHAd 3apada II0A Ha3BaHU-
em "Konnennusa Koucruryrnuonnoro Cyaa Caoarikoil PeciyOAuKM B COT -
pyAHuuYecTBe ¢ MunucrepcrsoM toctunuu CaoBaukoln PecnyOamky, Mu-
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HUCTEPCTBOM BHYTpPeHHUX Aen ChoBankou PecnyOamku, BepxosHeim Cy-
pAoMm ChoBankon PecnyOamku, I'eHepanpHOU NpOKypaTypor CAOBAIIKOM
PecniyGamku nipu yuyactnu CAOBALIKOU acCOIIMAIIUUA aABOKATOB U OMOYyAC-
MeHa B 00AACTHM IIPeAOTBPAIlleHUsI U COKpAllleHNs HeolpaBAAHHBIX 3aAep-
JKeK B TPA’KAQHCKOM U YTOAOBHOM CYAOIPOM3BOACTBAX'.

HeKOTOpBIe 3aAd4U I10 IIPOEKTY OIIpeAeAeHBl IIOCPEACTBOM MeTOAUYEeCKUX
YKaBaHHﬁ, AHAAM30B U KOHCYABTaU;I/Iﬁ C 3aMHTepeCOBAHHLEIMM CTOPOHAMM.

C 1 auBapg KoncturynuonHbsii Cya CaoBarikol PecriyOAMKHM BeAeT CTa-
THUCTUKY BCEX Kar00, B KOTOPBHIX TIPUHSIA PellleHne Mo HapyIIeHWI0 OCHOB-
HBIX TTPaB YYaCTHUKOB I'PA’KAQHCKOTO CYAOTPOM3BOACTBA MAW YTOAOBHOTO
CYAOIIPOM3BOACTBA B CBSI3M C HEOOOCHOBAHHOM 3aAeP’KKOM B CyAeOHOM
pa3bupaTeAbCTBeE.

[To ucreueHMU ABYX MeCSIeB C MOMEHTA BCTYIAEHUS B CHUAY pPeIIeHus
Koucrurynuonusi Cyp CaoBankou PecniyOauky HanpasasgeT B MuHucTEp-
cTtBO roctunnu ChaoBarkol PeciyOAuKu namM B ['eHepaabHYIO NPOKYpPaTypy
ChoBankor PecniyOauku u npepcepaTento BepxosaHoro Cyapa CaoBalkou
PecniyOAMKM CIIDaBKYy O AeAax, B KOTOPBIX NPHHSA pellleHue [0 Hapylle -
HUIO OCHOBHBIX IIPaB YYaCTHUKOB T'PA’KAQHCKOTO UAU YTOAOBHOTO CYAOIIPO -
M3BOACTBA MAU IIPEABAPUTEABHOTO YTOAOBHOTO ITPOM3BOACTBA B pPe3yAbTa-
Te HeOIPAaBAAHHBIX 33Aep’KeK, C MPOChOOU, YTOOBI M3BECTUTH O Mepax,
IIPUHATHIX AAS UCIIPABACHUS, @ €CAM [0 TAKUM AeAaM ObIAa IpH3HaHa (hu-
HAHCOBasl KOMIIEHCAIIUsl UAU BO3MeIl[eHHe PACXOAOB IIO IIPEACTABAEHUIO
WHTEPECOB B CyAe, OBIAM AW MPAaBUALHO U CBOEBPEMEHHO BBLITIOAHEHBI 3THU
TpeOOBaHMA.

AaHHaga KoH(epeHIMH He ABAIETCS MECTOM AAS BBIIBAEHUS M OOCY KAe-
HHUS KQOKAOU U3 Mep UAU NPOIeAYP KOHKPETHOTO MEeXaHU3Ma B3aUuMOAEU-
CTBUS MEJKAY CAOBAIIKUMU BAACTSIMU AASL PELIeHUS NPOOAEMBI 3aAePIKEK B
CYAOIIDOU3BOACTBE HAM (POPYMOM AAS OOCY’KACHUS IIPUYUHBL 3aAE€PiKeK
UAU IIPUHATUS OTBETCTBEHHOCTH 3a TAKYIO CUTYAIIHIO.

Haunboaee Ba’KHOU ABASETCS KOHEUHAA IleAb, @ UMEHHO MaKCUMAABHO YCT-
PaHUTHL IIPOUCXO’KAEHNE HeOlIpaBAAHHBIX HM3AEP’KeK B CYAOIIPOM3BOACTBE
U, CAeAOBATEABHO, CIIOCOOCTBOBATH IIOBHILIEHNIO OOIECTBEHHOI'O AOBEpPHS
K FOCYAQpPCTBEHHBIM OpraHaM B oOeclleueHUM [IpUMeHeHUs COOCTBEHHBIX
npaB 1 cBOOOA I'pakpaH. He Mory He yIOMSIHYTb, 4YTO MEAAEHHOE IIPaBO-
cypue Takxke gaBasgeTcsa denegatio iustitice. AMYHO 9 HapEOChH U BEPIO, YTO
€CAN BCe y4YacCTBYyIOlIMe B oOecCIleueHHM IIpaBa Ha PAacCMOTpPeHHe AeAda B
PasyMHBIM CPOK OpPTaHbl I'OCYAQPCTBEHHOM BAACTH OYAYT AEUCTBOBATH B
3TUX paMKaX, TO TOTAQ@ MBI COBMECTHBIMH YCUAUSIMU AOCTUTHEM IIOCTaBAEH -
HOM IIeAU.

Cnacubo 3a BHUMaHue!



SUMMARY

In accordance with Article 125, Point 6 of the Constitution of the Republic
of Slovakia, "A decision of the Constitutional Court issued pursuant to
paragraphs 1, 2 and 5 shall be promulgated in the manner laid down for
the promulgation of laws. The valid judgement of the Constitutional Court
shall be generally binding" and Point 3 of the same Article prescibes that
"If the Constitutional Court holds by its decision that there is inconformi-
ty between legal regulations stated in paragraph 1, the respective regula-
tions, their parts or some of their provisions shall lose effect. The bodies
that issued these legal regulations shall be obliged to harmonize them with
the Constitution, with constitutional laws and with international treaties
promulgated in the manner laid down by a law". If the bodies responsible
for the implementation of the decision do not execute it within the time-
frame prescribed by law, these norms and positions lose their force.

Since January 1, the Constitutional Court of Slovak Republic generates the
statistics of all complaints.

The Constitutional Court sends the information on the decisions to the
Ministry of Justice of the Slovak Republic or the Attorney General's Office
of the Slovak Republic and the President of the Supreme Court of the
Slovak Republic with a request to make amendments and in such cases
when the financial compensation or reimbursement for representation in
court shall be made to find out whether those requirements were met cor-
rectly and on time.
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AABBHNHA TIOAYMSAH. EBPOITEMMCKMN CVA, TIO ITPABAM YEAOBEKA

ITPEAEABI YCMOTPEHUA
HAITMOHAABHBIX BAACTEU

AABBUHA TFOAYMSH
Cyovsa Eeponetickoeo cyoa no npasam uenoeeka

1. EBpormetickasi KOHBEHITUS O 3alllUTe IIPaB U OCHOBHBLIX CBOOOA UEAOBEKQ,
npuHaTasg B 1950 roapy, npus3BaHa o0eCIeuUTh OOIHMEe CTAHAAPTHI 3alUTHI
IpaB YeAOBeKa ITo Bceu EBpomne. Ha ceropAHAITHUU A€Hb ee paTu(uImpo-
Baam 47 cTpaH, KOTOphIe, KaK 3anucaHo B [IpeamOyae, «...ABUKUMBIE €AU-
HBIM CTPEMAEHMEM U uMelollie o0Ilee HacAepArue MOAUTUYECKUX TPaAu-
ITUY, UAEAA0B, CBOOOABI U BEPXOBEHCTBA ITpaBa», 00sI3aAUChH CAEAATh mep-
BBbIe IIIaTW Ha OyTU oOecliedueHUsI KOAAEKTUBHOI'O OCYIIeCTBAEHUS HEKOTO-
PBIX U3 TIpaB, U3AOKEHHBLIX BO BceoOllleli AeKArapaliuu IIpaB yeAoBeKa.

B I'lpeambyae KoHBeHIUM rOBOPUTCA 00 OOITUX TPAAUIUAX W UAEANAX, OA-
HAKO Ka’KABIM M3 HAC MMeeT CBOW COOCTBEHHBIE TPAAUIIUN M MAEAABI, MO-
parbHBIE U PEAUTHO3HBIE IIEHHOCTH, CBOU MOAMTUYECKUHN M KOHCTUTYIIMOH -
HBIU CTPOM, CBOIO UCTOPHIO, CBOIO CAMOOBITHOCTH, BELIPAOOTAHHYIO BeKaMy,
W HAKOHeIl, CBOU CTUABb JKU3HU, CBOU MaTepHaAbHBIE, (DMHAHCOBHLIE BO3 -
MoskHOCTU. ObecneueHre eAUHBIX CTaHAQPTOB 3aIlUTHI ITPaB YeAOBeKa MO-
KEeT CTOAKHYTBHCSI C yKa3aHHBIMU OCOOEHHOCTSIMH cTpaH-ureHOB CoBeTta
EBpormbl, uTO AeraeT HEOOXOAUMBIM OCTaBAEHHE HEKOTOPOrO0 YCMOTPEHUS
3a HAaITMOHAABHBIMHM BAACTSIMU.

MHe KaykeTcsd, 4YTO MMEHHO PACCY’KAEHHUSA O IIpeAeAdaX YCMOTPEHUS TOoCy-
AAPCTBA HEPEAKO IIPUBOAAT K OECIIOUYBEHHOM KPUTHMKE CyAd B ABOUHBIX
CTaHAAPTaX.

2. OcraBAeHHE 3a F'OCyAQPCTBOM IIpaBa Ha yCMOTPEHHE HepPas3phIBHO CBA -
3aHO C CyOCcHMAMApHOU poaAblo EBpormelickoro cypa. B Tekcre KonBeHuu
HeT IIOHATUSA «CyOCHMAMapHOCTh». OAHAKO 3TO YeTKUU NPHUHIUIL, KOTOPBIN
BeITekaeT u3 craren 13 m 35 KomBennuum. CoraacHo 3TOMY NPUHIIUITY
TAQBHBIM 3BEHOM, KOTOpOE IIPU3BAHO 3alUTUTH IIpaBa YEAOBEKA, SABASIOT-
Cs HaIlMOHAABHBIE CPEACTBA 3allIUTHL IIpaB yeroBeka. OHU OoAee OCBEAOM -
A€HBI U MOTYT Ay4Ille paCCMaTPUBAaTh U pellaTh IIPOOAEMBI, BOZHUKAOIIAe
B AQHHOU CTpaHe U paspelllaeMble Ha OCHOBe HAIlMOHAABHOI'O 3aKOHA B CO-
OTBETCTBUM C YCAOBUSIMH U TPAAULUSIMU AQHHOU IIPABOBOM CHUCTEMEL.

[TpaBuao ct. 35 (1) KoHBeHIIUM 00 HCYeplIaHUU BCeX BHYTPEHHUX CPEACTB
IIPaBOBOY 3AlUTHL IBASETCS OOIelIPU3HAHHON HOPMOMN Me’KAYHapOAHOTO
npaBa. OHO 0043bIBaeT BCEX AUIL, KeAAOIIUX BO3OYAUTH B MEKAYHAPOA, -
HBIX CYA@X AEAO IIPOTHB I'OCYAAPCTB, B IIEPBYIO O4YepeAb, MCIIOAB30BaTh
CpeACTBa IPaBOBOM 3allIUTHI, IIPEAOCTaBA€HHBIE HAITMOHAABHOM ITPaBOBOMU



cucteMou. ['ocypapcTBa 0CBOOOKAQIOTCS OT OTBETCTBEHHOCTH IIepep MeK-
AYHAPOAHBIM OPraHOM 3@ CBOM AEMCTBUS, IIOKA OHU He IIOAy4YaT BO3MOXK-
HOCTH PacCMOTPeTh COOTBETCTBYIOIIME AeAd B paMKaxX COOCTBEHHOM Ipa-
BOBOM CHUCTEMBI. OTO MPABUAO OCHOBBIBAETCS Ha MPEANOAOKEHUHU, M3AO0 -
XKeHHOM B cTaTbe 13 KOHBeHIUU (C KOTOPOM OHO TECHO CB43aHO), 4YTO
BCcerjpa cymecTByeT 3¢ (eKTUBHOEe CPEeACTBO Hal[IOHAABHONM MpaBOBOM 3a-
IIUTHI B OTHOLIEHUHN IIPEAIIOAAraeMOro HapylleHHus He3aBHCHMO OT TOIO,
SIBASIIOTCSI AWM TTOAOJKeHMs KOHBEHITMU COCTaBHOM UYacCThIO HAIMOHAABHOT'O
npaBa MAM HeT. TakuM 0Opa30M, Ba)KHBIM aCIIeKT 3TOTO ITPUHIIMIIA COCTO-
UT B TOM, YTO CHCTe€Ma IPaBOBOI 3allUThI, AelcTByomias B pamkax Kon-
BEHI[NH, SIBASIETCS CyOCHUAMAPHON MO OTHOIIEHUIO K HallMOHAABHBIM CHC-
TeMaM 3aljuThl MpaB YeAOBeKa.

EBponelickuil cyp HEOAHOKPATHO 3asBASA, 4TO cTaThksd 13 KoHBeHIUuU ra-
PaHTUpPYyeT AOCTYIIHOCTb Ha HAllMOHAABHOM YPOBHE CPeACTBa IIPaBOBOM 3a-
IITUTHI, TTO3BOASIONIETO BOCHOAB30BATLCSI KOHBEHIITMOHHBIMM MOpaBaMU U
cBOOOAAMHU, B KaKoM OBl popMe OHUM HU OOecHedyrBaAUCh B paMKaxX Hallu-
OHAABHOMW IIPAaBOBOM cucTeMEBl. CyThb 3TOM CTaTbU CBOAUTCH K TPeOOBAHMIIO
IPeAOCTaBUTh YeAOBEKY TaKue BHYTPUIOCYAAPCTBEHHBIE Mephl IIPAaBOBOM
3alIUThI, KOTOPbIE IIO3BOAUAU OBl KOMIIETEHTHOMY I'OCYAAPCTBEHHOMY Op-
raHy paccMaTpuBaTh >KaAOObl Ha HapylleHWe IIOAOKeHHU KoHBeHIUH u
IPeAOCTaBASITH COOTBETCTBYIOIIYIO CyAeOHYIO 3allUTYy.

Cratbga 13 KouBeHIuu TpeOyeT NPEAOCTaBUTH BHYTPUTOCYAAPCTBEHHOE
CPeACTBO IIPABOBOM 3AlUTHI, IIO3BOASAIONIEE PACCMOTPETh «OOOCHOBAHHYIO
>Karo0y» Ha IpealloraraeMoe HapylleHre KOHBEHIIUY 110 CYLIeCTBY U IIPU-
CYAWUTBH IOTepIIeBIIeN CTOPOHE COOTBETCTBYIOUIYIO KOMIIeHcanuio. B He-
paBHeM Aene Ilorocsn m barpacapss npotuB ApMenuu ot 12 miong 2012
ropa EBponerickuil Cyp HallleA HapylleHWe AQHHOM HOpPMBI KOHBeHIIMU B
CBA3U C TeM, UYTO 3aKOHOAAQTEABCTBOM ApPMEHUU He IIPEeAyCMOTpPeHa BO3-
MO>KHOCTB BO3MeIlleHUS MOPAABHOTIO yillepOa 3a HapylleHUe 3allluIlaeMbIX
KouBeHIuel npas 4eAoBeKa'. B AQHHOM AeAe HAIJMOHAABHBIE CYABI YCTa -
HOBHUAU (hakKT HapymeHUs cT. 3 KOHBeHIIUU, OAHAKO M3-3a OTCYTCTBUSA CO-
OTBETCTBYIOIEr0 3aKOHOAATEABCTBA MOPAABHYIO KOMIIEHCAIIUIO IIOTEPIIEeB-
1ieMy He NPUCYAUAU.

XOTsl TOCyAQPCTBa-yYIaCTHUKNA KOHBEHIIMHU MMEIOT HEKOTOPYIO CBOOOAY YC -
MOTPEHMS OTHOCUTEABHO TOTO, KakKMM oOpa3oM OHU 0OeCledrnBaloT IIpHU
9TOM BBIIIOAHEHHNE CBOUX OOSI3aTEALCTB, TEM He MeHee CPeACTBO ITPaBOBOU
3aIIUTH], IIPEAOCTABUThL KOTOpOe TpebyeT cTaThd 13 KOHBeHIMH, AOAKHO
OBITH 3(pHEKTUBHBIM M II0 3aKOHY, U Ha IIPAKTHUKe?.

3. B Tekcte KoHBeHIIMM O 3allluTe ONpaB U OCHOBHBIX CBOOOA YEAOBEKa U
CeMM IIPOTOKOAaX K HEeMY HeT TakykXe CAOB «yCMOTPeHHe HalllOHaAbHbIX
BAAQCTel» M y CIEWaANCTOB HeT eAMHOTO MHEHUSI O TOM, YTO ’Ke OHO Ta -
KOe: IIPUHITUIL, KOTOPBIM 00sI3aH PYKOBOACTBOBATLCS Cya, HaydHas AOKT -

! Poghosyan and Baghdasaryan v. Armenia - 22999/06 Judgment 12.6.2012
2 Kudia v. Poland, application No 30210/96, GC Judgment 26 October 2000, § 157, ECHR 2000-X.
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pYHaA, KOHIENIIUSA UAM JKe MPOCTO CAOoBocoueTaHue? OmnpepereHUe Ha3Ba-
HUSA 3TOTO TOHATHUS He SIBASIETCH IIeAbI0 AQHHOTO AOKAaAa. He skeaas moa-
AepsKaTb OAHO UAM APYroe MHeHUe, CUMTAl0, UTO ero CAeAyeT PacCMOTPEeTh
CKOpee KakK KOHIENIUIO, KOTOPYIo EBpomencKkuil cyp caM CO3AaA OCOOEH-
HO AAG TeX CAy4YaeB, KOTAQ CAEAYET OIIPEAEAUTH IIPOIIOPIIMOHAABHOCTD IIPHU -
MEHEHHBIX AAd OrpaHudYeHuda npas Mep. ITo cmeicay Komsennuu, Cyp He
0043aH OBIA CAEAOBATH TAKOM KOHIIEMIIMU. DTO CKOpee yAa4yHas IOIBITKA
Cypa m30e’kaThb CyAeMCKOro akKTUBU3Ma U 00eCIIeunuTh HEOOXOAUMOE CaMo -
orpaHudeHre. BupumMo 3To IOHpaBUAOCE [IpaBUTEABCTBAM, U IO pe3yAbTa-
TaM bpantoHckou KoH(epennuu «O OyaymeM EBpomelckoro cyapa» oo -
CYKAQETCS IPEANOKEHNE O BKAIOYEHUHN 3TOTO NOHATHA B [IpeamOyay KoH -
BEHITMU KaK OCHOBOIIOAATAIOIIEero MpUHIINNA AesdTeAbHOCTH EBpormeiickoro
cypa. I'lpepraraerca 3akpenuts B [IpeamOyae KOHBeHIIUM TaKyKe ITPUHIIUIL
O CyOCHAMAPHOU POAU CYAQ.

4. BriepBble 0 MpeApeAax YCMOTPeHHUsI HAlMOHAABHBIX BAACTeN YIIOMUHAeT-
cd B pellleHUMH ObIBIIeM KoMuccum IIO IIpaBaM dYeAOBeKa II0 MeKIoCyAap-
CTBEeHHOMY AeAy I'penimsa npotus BeaukoOpuranuu oT 1958 ropa mo Bomnpo-
cy Kunpa, T.e. 3a rop A0 co3panus Cypa. B ykazanHoMm pemennu Komwuc-
CHs YCTaHOBMAQ IO IIOBOAY CT. 15 KOHBeHIIMH, UTO TOCypAapCTBO-OTBETUUK
AOAKHO 0OAAAQTH OMPEAEAEHHBIMU AUCKPEITUOHHBIMU TOAHOMOUMIME®.

Crt. 15 KoHBeHIIUM T'AQCUT, YTO B CAydYae BOMHBI UAU IIPU WHBIX UpPE3BEI-
YAaMHBEIX OOCTOATEABCTBAX, YIPOJKAIOWIMX JKU3HU HaAlUU, AtoOast mu3 Beico-
kux Aorosapusaromuxcsg CTOpPOH MOXXKeT NPUHUMATh MepPhl B OTCTyIIA€HUE
OT ee 00s3aTeAbCTB II0 KoHBeHIuu. Ilpu3HaBas 0OOBEKTUBHYIO HEOOXOAU -
MOCTh B IIOHWJKEHUHU YPOBHS 3allJUTHI IIPAB YeAOBEKa B OIIPEAEAEHHBIX yC-
AoBUSX, KOHBeHIMA TYT Ke yCTaHAaBAWBAeT HEOOXOAUMEBIE KPUTEPUHU:

- OTHU MepPBI AOAJKHBEI UMEThb BpeMeHHBIfI XapaKkTep;

OHU AOAKHBI IPUMEHATHCSA TOABKO B TOM CTEIIeHHU, B KAKOUW 3TO OOYCAOB-
AEHO YPEe3BBIYalHOCTBIO OOCTOSATEABCTB;

TaKye Mepbl He MOTYT IIPOTUBOPEUYUTH APYTUM 00S3aTEAbCTBAM II0 MeXK-
AYHAPOAHOMY IIPaBY;

3TO MOAOXKeHHe He MOJKeT CAY’KUTb OCHOBAHHEM AAS KaKoro Obl TO HU
OBIAO OTCTYIIA€HMS OT HIOAOJKEHMU CTaTbU 2 O IIpaBe Ha ’KU3Hb, 3a UCK-
AIOUEeHUEeM CAy4YaeB I'MOeAU AIOAEeM B pe3yAbTaTe IIPaBOMEPHBIX BOEHHBIX
pevictBuii. He ponyckaeTcs Takyke OTCTYHAEHHEe OT IIOAOJKEHHU CTaTby 3
O 3alpelleHUN IIBITOK U HedeAOBeueCKOro oOpallleHus, IyHKTa | cTaTbu
4 o 3amnpeleHun pabCTBa U NOAHEBOABHOI'O TPyAQ M CTaTbM 7 O HaKasa-
HUU UCKAIOYHUTEABHO Ha OCHOBAHUM 3aKOHA.

B pemenun no aery Mpaadamsa npotuB CoeamnerHoro KopoaeBcTBa, 00 -
paiasch K peporaruu, Cya TOAYEPKHYA, YTO MMEHHO TOCYAapPCTBaM-ydacT-
HUKaM, Ha KOTOphble BO3AOKEeHa OTBETCTBEHHOCTH 3a KM3Hb HAIUM, HAAAE -
KUT ONPEAEANTh, YTPOKaeT AU OOIIEeCTBY OMacHOCTb, U €CAU ITO Tak, TO

3 Yearbook of the European Convention on Human Rights, vol. 2, p.174-176.



Kakue Mepbl HEOOXOAUMBI AN ee OTcTpaHeHHusA'. HemocpeaCTBEHHO CTaa-
KMBAasACh C ONACHBIMU peaAusaMM, HallMOHAABHBIE BAACTU HAXOASATCS B TO-
AO>KEHMHU, KOTAQ Ay4Yllle 4eM HHTepPHAIIMOHAABHBIM CYAbS MOTYT OIIpeAe-
AUTH HaAWYKE TAaKOM OIIACHOCTH, XapaKTeP U CTENleHb OTCTYIAECHUN OT 004-
3aTeAbCTB, HEOOXOAUMEBIX AAG ee ycTpaHeHus. [losToMy B 3TOM BoIlpoce
OHU OOAQAQIOT IIMPOKOM CBOOOAOM YCMOTpeHUs. B peleHum mno pAeay
«bpanuran u MakOpatip npotuB CoeprnHeHHOTO KopoaeBcTBa oT 1993 1o -
2a Cyp ormetua: «IIpuHHMas BO BHUMaHMUe XapaKTep yrpo3bl Teppopr3Ma
B Cesepnou VpaaHpauU, OIrpaHUUYEHHYIO C(hepy OTCTYIIA€HMS, BBI3BABIIHNE
ero NIpUYMHB], PAaBHO KaK U CyIleCTBOBaHWE OCHOBHBIX I'apaHTUM IIPOTHUB
3roynoTpedaennss, Cyp IpHUIIEeA K 3aKAIOYEHUIO, 4yTO [IpaBUTEABCTBO He
NIPeBBEICUAO MpeAeAd YCMOTPEHHUs U YTO OTCTyIIA€HUe CTPOr'o AMKTOBAAOCH
YpEe3BBIYAaWHOCTBIO CUTYAIUN»°.

[To pery BopskoasaH npoTuB ApMeHUM’, B KOTOPOM 3asBUTEAb, OYAYUH Kyp-
HAAWCTOM M OBIBIIMM COTPYAHHKOM CIEICAY’KO, OBIA OCcyKAeH Ha 10 aer
AUIIEHMs CBOOOABI 3a Iepepady MHOCTPAHHBIM CIIeICAY>KO0aM HeKaaccudu -
IMMPOBAHHOM, HEeCEeKPeTHOU WH(POPMAINH, CYyA BLIHEC pelleHre O Helpu-
€MAEMOCTH JKaroObl. MHdopManysg, KOTOPylo OH IlepepaBaA 3a AMYHYIO
BBITOAY, BKAIOUMAA AQHHBIE O IIOTPAaHUYHOM KOHTPOAE, 00 apMeNCKOM Iiep-
COHaAe, O Papapax W APYIHX BOEHHBIX OOBEKTaX. 3asgBUTEAb YTBEPIKAAA,
YTO OH cOOUpaA 3Ty MH(MOPMAIIUIO U3 CPEACTB MacCOBOU MHQOPMAIUM C
OTKPBITEIX pecypcoB. OAHAKO HAIlMOHAAbHOE 3aKOHOAATEABCTBO IIPEAYC -
MaTpUBaAAO YTOAOBHYIO OTBETCTBEHHOCTH TOABKO B T€X CAydYasX, KOTA@ IIO-
AOOHas1 mH(pOpMaIUs NpeAHa3HadaAaCh AAS MHOCTPAHHBIX CIIEIICAY>KO B
yiiep0d uHTepecaM ApMeHHU. 3asdBUTEAb, OYAYYU O(QUILEPOM CIELCAYKO,
He MOT He 3HaTb O CYILIeCTBOBAHMHU TaKOM OTBETCTBEHHOCTU. TakK KaK MH-
(hopmanyga Obina coOpaHa TOABKO AASL Ilepepauyd WHOCTPAHHOM CIIEIICAYIK-
6e, Cyp OTAMYHA 3TO A€AO OT APYTUX AeA O CBOOOAE IIpecChl U IOCUMUTAA,
YTO B TaKMX CAyYasgx HallMOHAABHBIE CYABI ITOAB3YIOTCS IITMPOKUM yCMOT-
penueM. Cya OTMEeTHA, UYTO IINMHMOHAX SBASETCS HauboAee Cepbe3HBIM
IIpeCTyIAeHHeM, IIOABEPraioliuM ONaCHOCTM HallMOHAABHYIO Oe3olac-
HOCTBb, ¥ UTO BAACTU AOAKHBI UMETH BO3MOYKHOCTBH 3(P(PEKTUBHO OOPOTHCSI
¥ ITPEeAOTBPATUTH MOAOOHEIE SIBAEHWUS.

K cxo>xeMy MHEHUIO CyA TIpUIleA U B AeAe [Tacbko mpotuB Poccun. B aTom
AeAe 3asIBUTEeAb ObIA OCYKAEH KaK Oo(pUIlep, HAXOASAIIUNUCS Ha AEUCTBUTEAD -
HOM BOEHHOM CAY’KOe, a He KaK XKYPHAAUCT, 3@ TOCYAQPCTBEHHYIO U3MEHY
B (popMe HIMTHMOHAa)Ka ITyTEM cOOpa M XpaHEeHUs CBEAEHUU BOEHHOTO XapakK-
Tepa, COCTaBASIIONIMX TOCYAQPCTBEHHYIO TaWHY, C IIEABIO WX Iepepadyun
MHOCTPAHHOMY TTOAAAHHOMY. CyA ITOCUMTAA, YTO POCCUNUCKUE CYAbl BHUMA -
TEABHO MCCAEAOBAAU OOCTOSITEABCTBA A€Ad 3asIBUTEASI, PACCMOTPEAM AOBO-
ABl CTOPOH M TIOAKPEINMAM CBOUW BBIBOABI PA3AMYHBIMU AOKA3aTEAbCTBAMU.
Hx pelieHns MPeACTaBASIOTCS Pa3yMHBIMU M 000CHOBaHHBIMU. Cya TTOCYU-

4 Ireland v. the United Kingdom, 18 January 1978, §207, Series A no.25.
s Brannigan and McBride v. the United Kingdom,, 26 May 1993, § 66, Series A no.258.
® Bojolyan v. Armenia, application No 23693/03, Decision 3 November 2009.
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TaA, YTO HeAb3sl CKas3aTb, YTO POCCUNCKUE CYABL BBIIIAM 3@ PaMKU AOIyC-
THUMOTO YCMOTPEHHS, KOTOPO€e AOAJKHO IIPEAOCTABASITHCS BAACTAM I'OCYAAP-
CTBa-OTBETYMKA B BOIIPOCAX OXPaHbl HAI[MUOHAABHOU 0€30IIacCHOCTH’.

5. V3 IpuBeAEHHBIX BHIIIE IIPUMEPOB MOYKHO AEAATH BBEIBOA, UYTO Hamboaee
IIUPOKOEe YCMOTpeHUe 3a HallMOHAaABHBIMU BAacTaMU Cyp OCTaBASIET B TeX
CAy4asiX, KOTAQ OrpaHHuYeHUe IIpaBa BBI3BAHO MHTepecaMM 3alluThl HaILlU-
OHAABHON 0€30MaCHOCTH CTPAaHBI.

HemanoBaskHYIO POABL B OTBEAECHUM I'OCYAAPCTBY OOAee IIMPOKOI'O YCMOT-
PeHUs UMeIOT BOIIPOCH IKOHOMHUYECKOI0 0AArocoCTostHust CrpaHbl. OOBIY
HO TOCYAQPCTBY IPEAOCTaBASeTCS IIUPOKass CBOOOAA YCMOTPEHHs, KOTAA
peub HpeT 00 OOIIMX Mepax 3KOHOMUYECKOW MAM COIIMAABHOM CTPATETHU.
Baaropaps HeNOCPEACTBEHHOMY 3HAQHMIO CBOEro OO0llecTBa U ero IorTped-
HOCTel, HAllMOHAAbHBIE BAACTH B IIPUHIUIE OOAAAQIOT OOABIIMMH, UeM
CYABSI MEKAYHAPOAHOTO CyAeOHOrO OpraHa, BO3MOJKHOCTSMHU OIIPEAEAUTH,
YTO COCTaBASIeT MyOAWYHBIN UHTEPEC B COIIMAaAbHO-3KOHOMMUYECKOU cdepe,
u EBpomelcKui Ccyp OOBIYHO yBakaeT IIOAUTHUYECKHU BBIOOD 3aKOHOAA-
TEeABHOW BAQCTU CTPAHBL, €CAU HeABb3sl CKa3aTh, YTO OH «IBHO He MMeeT pa-
3yMHOI'O OOOCHOBAHUA»®.

B aenae CtaMmMep npoTHUB ABCTPHU IIO TOBOAY COOAIOA€HUSA cTaTbu 14 KoH-
BEHIIUN BO B3amMOCBA3U co cTathei 1 [Iporokoaa N 1 k KonBennuu EBs-
porneiickuit Cya OTMETHA, YTO TPYA B TIOPbME BO MHOTMX OTHOIIEHUSX OT-
AWYAETCSI OT TPYAQ, BBIIOAHSIEMOTO OOBIYHBIMM PaOOTHUKAMH, W YTO OH
CAY>KUT OCHOBHOU IleAUW peabuamranum. HecMoTpdg Ha TO YTO TIOPEMHBIN
TPYA SBASIACS O0OSI3aTEABHBLIM B COOTBETCTBUM C aBCTPUUCKUM 3aKOHOAA-
TEeABCTBOM, EBpONEeNiCKUU CyA He IIPUAAA 3TOMY (PAKTy pellarollero 3Hade-
Husd. Peub 1mAa 0 HEOOXOAMMOCTU OOeclieueHms MeHCUueu O CTAapOCTU 3a-
SIBUTEAS], KOTOPHIU AAUMTEABHOE BpeMs paboTaa B TiopbMe. B mepuop, OTHO-
CAIMUNCI K OOCTOITEABCTBAM 3TOTO A€Ad, OTCYTCTBOBAA €BPOINENCKUN KOH-
CEHCYC II0 TMOBOAY y4YacTHsl pabOoTaroluX 3aKAIOUEHHBIX B HAIMOHAABHBIX
CHCTEeMaX COIMAABHOTO CTPaxOBaHUS.

['ocypapCTBO-OTBETUMK YTBEPIKAAAO, YTO PabOTAIOLIe 3aKAIOUYEHHEBIE 4ac-
TO HE UMEIOT HeOOXOAUMBIE CPEACTBA AAS YIIAGTBEI B3HOCOB IO COLMAABHO-
My CTPaxoOBaHMIO. Ecan OBl IIEpUOABI, B OTHOUIEHUU KOTOPBIX HEOOXOAU-
MBI€ B3HOCHI HE AEAAAMCH, 3aCUMTBHIBAAUCE OBl B KQUeCTBE CTPAXOBBIX IIe-
PHOAOB, MOPOJKAAQIOIINX IIEHCUOHHBIE IIPABa, 3TO MOIAO YMAAUTh 3KOHOMU-
YeCKYI0 3(P(PEeKTUBHOCTb CUCTEMBI IIEHCUH IO cTapocTu. OOIIyI0 yCTONYn
BOCTb CHUCTEMBI IIEHCHUU II0 CTAPOCTH HEOOXOAUMO OBIAO COXPAHUTH, U IIe-
PHOABL PAOOTHL B TEOPbME, COOTBETCTBEHHO, HEAB3SI OBIAO 3aCUUTHIBATE KAK
KBAaAU(PUIOUPYIOIIAE UAU 3aMEHATh NIEePHOABI, KOMIEHCUPYIOIINE Te, B OT-
HOIIEHUN KOTOPBIX B3HOCHI He IPOU3BOAMAUCH. ABCTPUUCKOE 3aKOHOAA-
TEeABCTBO IIPEAYCMATPUBAAO TAKYIO0 BO3MOJKHOCTBb TOABKO AASL OTPAHUYEH
HOI'O KOAMYECTBA COLIMAABHO IIPHMEMAEMBIX CUTyalui, TAKUX KaK BOCIIATA-

* Pasko v. Russia, application No 69519/01, Judgment 22 October 2009, §87.
8 Andrejeva v. Latvia, application No55707/00, GC Judgment 18 February 2009, §83.



HUe AeTel, 0e3paboTUIla MAKW BOEHHAS CAy’KOa. EBpomelcKkuil Cyp Halllea
YKa3aHHbIEe [IeAd 3aKOHHBIMU U OTMEeTHA, YTO B 3TOM cdepe rocypapcrsa
IIOAB3YIOTCS WIIMPOKHUMU IIpeAeAraMU yCMOTPeHUsd, KOTOphle MOTYT H3Me-
HUTBCSA B 3@aBUCHUMOCTU OT OOCTOSITEALCTB U OT pPacCcMaTpUBaeMOro BOIIPO -
ca. Cypa TakkKe OTMETHA, YTO BOIIPOC O TOM, OBIAO AW pasanuue B oOpalle-
HUU C paboTaIOINMI 3aKAIOUEHHBIMU IIPOIIOPIIMOHAABHBIM IIPECAEAYEMBIM
3aKOHHBIM IEASM, TECHO CBS3aH C OOIIMM BHIOOPOM 3KOHOMUYECKOU U CO-
IIUAABHOM IIOAMTHKM OCYAAPCTBA. B aTOU cdepe rocypapcTBa IOAB3YIOTCSI
IIMPOKUMU IIPEAeAaMM YCMOTPEHUd, TaK 4TO EBpPONENCKHU Cyp MOIKET
BMEIIUBATHECS, TOABKO €CAM BBIOOD IOAUTHKU He UMeeT Pa3yMHOI'O OCHO-
BaHUA.

B urore, B KOHTEKCTe MEeHSIIOIMUXCA CTAaHAAPTOB I'OCYAAPCTBY-Y4aCTHUKY
He MOJXeT CTaBUTBCsI B BUHY IIPUAAHNE IIPDUOPUTETHOI'O 3HAYeHUA CUCTeMe
CTpaxXoBaHMS, KOTOPYIO OHO CUuUTaeT Hamboaee HOAXOAHLU;GI\/’I. B To BpeMid
KakK ABCTpI/II/I IIPEANOIKEHO AepyKaThb 3aTPOHYTYIO B AGHHOM AeAe HpOGAe-
MY IIOA KOHTPOAEM, EBpOHefICKHfI CyA YCTAaHOBUA, 4TO, He BKAIOYAA pa6o-
TAIOIMKUX 3aKAIOYEHHBIX B CUCTEMY MeHCHUM II0 CTApOCTH, OHA He BLIIIIAG 34
IIpepAeAbl YCMOTPEeHMSI, KOTOPBIM IIOAB3YeTCsI B AAHHOM BOHpOCQg.

6. 113 BBINIEN3A0KEHHOTO CACAYET, UTO IIpeACAbl YCMOTPeHUS TOCyAapPCTBa
3dBUCAT OT CACAYIOIINUX Q)aKTOpOBl

- 3aIUII[aeMOro MmpaBa MAM CBOOOABI;
- HAAMYMSI KOHCEHCYyCa M0 00CYy>XAaeMOMYy BOIIPOCY;
- 00CTOSITEABCTB AeAa.

O61ensBectHo, yTo KouBeHNus U [TpOTOKOABI K HeM rapaHTUPYIOT Kak
a0COAIOTHBIE IIpaBa (ITpaBO Ha JKW3Hb, 3allpelleHne TMBITOK U 6ecyeroBed-
HOTO U YHIJKAloIlero AOCTOMHCTBO oOOpallleHus, 3alpelleHue pabCTBa,
MIpaBO Ha HaKa3aHWe WCKAIOUMTEABHO Ha OCHOBAHWHU 3aKOHA), TaK U Ipa-
Ba, NMOAAe’Kal[ue orpaHUYeHHsIM (IpaBO Ha yBakKeHHe YaCTHOU U ceMeM-
HOW >KM3HU, CBOOOAA MBICAW, COBECTH W PEAWTHUM, CBOOOAA BBIPa’KeHUS
MHeHUs], cBoOOpa coOpaHUM U OOBbeAMHEHHM, IIpaBO Ha yBakeHUe
COOCTBEHHOCTH U T.A.). OCyIlecTBA€HHE IOCAEAHUX He ITOAAEKUT HUKAKUM
OrpaHUYEHUSAM, KPpOMe TeX, KOTOPHEIe TTPEAYCMOTPEHbI 3aKOHOM U HE00X0-
AMMBI B AéMOKpaTH4YeCKOM OO0ILIeCcTBe B MHTepecax HalMOHAABHOHU 0e30-
MaCHOCTU M OOIIECTBEHHOTO MOPSAKA, B IEAdX HMPeAOTBpalieHus1 6ecro-
PSIAKOB ¥ IIPECTYHAEHU, AASl OXPaHBI 3A0POBbSI I HPAaBCTBEHHOCTH HAU
3alUThI IPaB U CBOOOA ADPYTMX AMII, @ B CAydae CTaTbu 8 U H3KOHOMHYEC-
KOro 0AarococTosiHusi crpaHsl. CBOOOAY BBIpa)KeHUSI MHEHUS BO3MOIKHO
OTPaHUYUTHL U B MEATX 00eCIedYeHUusI TEPPUTOPHAABHONM IEAOCTHOCTH, 3a -
IUTHI penyTanuu APYTUX AHI, IIPEeAOTBpaIleHusI pa3rAameHus KOHQPU -
A€HIMaAbHOU MH(popManuy uau odecrneyeHus1 aBTopurTeTa u 6eCIpucTpacT-
HOCTU NpaBocyAus. [1pu paspernieHnn BOIIPOCOB O HEOOXOAMMOCTH TTOA0D -
HBIX OTPAaHWYEHUN B AEMOKPATHIECKOM OOIeCTBE U O MPOIMOPIIMOHAABHOC -

9 Stummer v. Austria, application No37452/02, GC Judgment 7 July 2011, §88.89.
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TH BMeIIaTeAbCTBA B IIPaBO IIpecAepyeMoi Iean Cyp 4acTO HAllOMUHAeET O
IpepeAax YCMOTPeHUs IocypapcTBa. TpeOoBaHMe O MIPONOPLMOHAABHOCTHU
TpUMeHsIeMbIX Mep O3HadaeT, UTO BMeIlaTeALCTBO B IpaBa AOAJKHO obec-
[IeYyrBaTh Pa3yMHBIM OaAaHC MEKAY MHAMBHAYAABHBEIMHU IIpaBaMU U OOIIU-
MU MHTEpecaMu AeMOKPaTUUeCKOTo OOIecTBa.

Cya 49acTO OCTABASA 3a@ HAIJMOHAABHBIMU BAACTSAMU LIMPOKOE YCMOTpPeHUe
o AeraM o cBoboae peauruu. B paeae Aeiira CaxuH npotus Typnuu Cyp,
oTMeTHA: «Korpa CTOMT BOIPOC O B3aUMOOTHOIIEHUSIX MeKAY TOCyaap -
CTBOM U peAuTHuel, MHeHUS O KOTOPOM MOTYT CHUABHO PAaCXOAUTHCS B Ae-
MOKpaTHYeCKOM OOIIeCTBe, CIEIMaAbHYI0 Ba’)KHOCThb CAEAYeT IIPUAATH Ha-
ITMOHAABLHBIM OpraHaM, BEIHOCSIIUM peliieHusd. ...HeBo3dMosxkHO 1o Bcelr EB-
poIle NPOBOAUTE OAMHAKOBYIO KOHIIEIIIWIO Ba)KHOCTH PEAUTHMU U IIOHATHE
UAM >Ke BO3AEUCTBHE OOIEeCTBEHHOTO MHEHUSI O PEAUTUU MOTYT OBIThH pas-
HBIMU B KOHTEKCTe U BO BpeMeHU»'". B aToM penre Cyp pasBUA KPUTEPUH,
yCTaHOBAEHHEIe B AeAe Aanrab nportus llIBeillapuu OTHOCHTEABHO HOIIIe-
HUS PEAUTHO3HBIX IINATKOB B F'OCYAAPCTBEHHBIX yupeskpeHudax. Cyp pacl-
POCTPAaHUA UX TakK’Ke Ha CTYA€HTOB U Ha yHHUBePCHUTETHL. B apere Aarad
VUUTEeABHUIIA HAYaABHBIX KAACCOB He MOAUMHSAAACH TPEOOBAHUIO OCTAaBUTH
HOIlleHHe MYCYABMAHCKHX IIAATKOB, 3@ UTO ObIAd yBoAeHA. Cyp, coraaia-
dICh C HAIlUOHAABHBIMM CYAQMU, YUUTHIBAA IPOQECCHUIO 3aABUTEAS, YI3BU-
MOCTh YYE€HHUKOB U XapaKTep PEeAUTHO3HOI'O CHMBOAA'.

B aenre ApchraH mpotuB Typium cya, B OTAMYHE OT ABYX II€PBBIX, HAIIIEA,
YTO 3alpelieHne HOIIEeHUS PEAUTHO3HBIX CUMBOAOB HAPYIIMAO CTAThiO 9.
3asBUTEAN TPUHAANEIKAAN K PEAUTHO3HOU I'PYIIIe, IO TPAAUIIMSAM KOTOPOU
IIOCA€ MOAMTBBI B MEUETH YYAaCTHUKHU XOAMAM TIO YAWUIIAM B CIIEIMAAbBHOM
peAurno3Hou opexae. OHU OBIAM apeCcTOBaHBI U OCY>KAEHBI 3a HOIIIEeHUe
3TOM OAEKABI B 00IIecTBeHHBIX MecTaX. Cya HallleA, uYTO MPaBo Ha YCMOT-
peHue He TMO3BOASIET TOCYAAPCTBY YCTAHOBUTH IIpaBUAA WHBIE, YeM HEeOO0-
XOAMMBIE B AeMOKpaTuueckoM ofirectBe. Cya MCXOAMA M3 TOTO, YTO 3asi-
BUTEAU OBIAM ITPOCTBIE Tpa’kaaHe, OHU OBIAM B OOIIHUX MecTaX, HO He B TO-
CYAQPCTBEHHBIX YUPEKAEHUSAX, UX TTOBEAEeHUE OBIAO MUPHBIM U €r0 HeAb3s
OIIeHMBATL KaK MMeIolllee CTPOroe BO3ACHMCTBUE Ha TPEThUX AUITZ

B pene Aayasu npotuB Utaruu Cyp OTMETHA, UTO «pelleHue, AOAKHBI AU
KPeCThI IIPUCYTCTBOBATHL B MIKOABHBIX KAACCAX - 3TO IIO CYLIHOCTHU BOIIPOC,
KOTOPHIY HAXOAWTCS B IIpeAeraxX YCMOTPEHHs TocyAapcTBa. boaee Toro,
akKT, 9TO HET €BPOIENCKOT0 KOHCEHCYCa B 3TOM BOIIPOCE TOBOPUT B IIOAD -
3y TAKOT'O MOAXOAA» ™.

Haanume KOHCeHCycCa CBIIPAAO pelIarolyi0 POAL B Aere ballaTaH IIpOTUB
Apmennn, B koTopoM Cyp (haKTUYeCKH U3MEHHUA CYIIECTBYIOIIYIO IOPHUCII -
PYAEHIIMIO W IIOCYMUTAA, UTO IIPABO HA OTKAa3 OT CAY’KOBI B @pMHUM 11O PEAH -
THO3HBIM MOTHBAM ITOAITAAAET TIOA 3aluTy cratei 9 KonBennuu. B aTom ae-

10 Leyla Sahin v. Turkey, application No44774/98, GC Judgment 10 November 2005, ECHR 2005-XI.
" Dahlab v. Switzerland, application Noe42393/98, Decision, ECHR 2001-V.

12 Ahmet Arslan and Others v. Turkey, No41135/98, Judgment, 23 February 2010.

B Lautsi and Others v. Italy, application No 30814/06 GC Judgment 18 March 2011, §70.



Ae Cypa OTMETHA, YTO «Y4YUTBIBas (PAKT, YTO OCHOBHASA 4aCTh CTPAH-YAEHOB
Cosera EBpOIBEI UMeeT aAbTEPHATUBHYIO CAY’KOY, TOCYAQPCTBO, KOTOPOe He
UMeeT TaKyIO CAY’KOY, IIOAB3YETCS OIPAaHUYEHHBIM yCMOTpeHueM'™,

YuurniBas KOHKPETHEIe 00CTOSATEeABCTBA AEAq, EBpOHeI\/’ICKI/II‘/JI CyA HEOAHOK -
PATHO IMPHU3HAA 3d HAIIMOHAABHBIMHM BAACTAMHM AOBOABHO IHIMPOKHE IIPpEAe-
ABl YCMOTPEeHUI.

B noctanoBaeHum 1o Aeay 2KapaHok npotuB AaTBuu boablinasg narata Cy-
A@ TIOCUMTaAQ, UYTO AUIIEHUE 3asBUTEALHUIILI IIpaBa OaAAOTHPOBATHLCS Ha
BBIOOPAxX B HAIITMOHAABHBIM ITapAAMEHT COOTBETCTBYET TPeOOBAHUAM CTAaThbU
3 mpoTtokoaa Nel k KonBennuu. Cya OTMETHA, 9TO XOTS TaKasg Mepa eABa
AW MOJKeT OBITH paclieHeHa NpUeMAeMOMN B KOHTEKCTe APYTOM IIOAUTHYEeC-
KOM CHCTeMBl, B AQTBUM OHA IIpUEMAeMa BBUAY MHCTOPUKO-TIOAMTHYECKOIO
KOHTEKCTa, IIPUBEAIIIEr0 K ee NPUHATHIO, U YUUTHIBAd yIpOo3y HOBOMY Ae-
MOKpaTHUueCKOMYy NOPIAKY. [To atoi npuumnHe Cyp Opu3HAaA, 9YTO AQTBUIMIC-
KMM BAQCTSIM AOAKHA OBITH ITPEAOCTaBA€Ha AOCTaTOUYHasi CBOOOAA B OIIEH -
Ke MOTpeOHOCTeM CBOEro oOIeCcTBa B BLICTPAUBAHUS AOBEPUS K HOBLIM A€ -
MOKpaTUUYEeCKUM MHCTUTYTaM, BKAIOYAS HAIIMOHAABLHBIM apAaMeHT'".

AasHo, eme B pAene Kaace u apyrue npotuB DepepaTuBHOU PecryOanku
I'epmanuu or 6 centadpa 1978 r., Cya OTMETHA, YTO, OIleHWBasg BO3MOXK-
HOCTHY 3alllUTHI, TPEAOCTABASIEMOU B TIPpEeAeAaxX CTaThbU 8, He MOKeT He TIPH-
HATH BO BHUMAaHME ABa Ba’KHBIX (pakTopa. IlepBhIil - TEXHUYECKUE AOCTHU-
JKeHHSI B 00AaCTU CPEACTB WIMMHOHAa’Ka U, COOTBETCTBEHHO, CPEACTB Ha0-
AIOAEHUS; BTOPOM - pa3BuTHe TeppopusMma B EBpome. YuuTheIBasg CyIecT -
BYIOIIIYE YTPO3BI M3OIIPEHHBIX (pOpM MIIIoHa)Ka 1 Teppopusma, Cya MOAT-
BEPAMA, UYTO TOCYAQPCTBO AOAJKHO UMETh BO3MOYKHOCTH 3(P(PEeKTUBHO HPO-
THUBOAEUCTBOBATL TAKMM yIrpo3aM, IPUHUMATh B IPEAEAaX CBOEM IOPUCAUK-
ITUY MepPHI IO TPOBEAEHUTIO TAWHOTO HAOATOAEHUS 3a TTOAPBIBHBIMU dAEMEH-
tamu. Cya MO3TOMY HPH3HAA, UYTO CYIIECTBOBaHUE 3aKOHOAATEABCTBA, Aa-
IOIIero IIOAHOMOYHUSI TI0 OCYINEeCTBAGHUIO HAaOAIOAEHUS 3a IIepPenCKOH,
TTOYTOBBIMU OTIPABAEHUSMU U TeAe(POHHBIMU PAa3rOBOpPaMU, SBASIETCS B
UCKAIOYHUTEABHBIX CAYYasTX HEOOXOAMMBIM B AEMOKPaTUYECKOM OOIIIeCTBE B
UHTEepecax HAIlMOHAABHOU 0e30MacHOCTHU U AAS IPeAOTBpallleHUus OecIio-
PSAKOB MAM NPECTYIACHUU.

YTo KacaeTcsd OUpeAeAeHUsI YCAOBUM, IPU KOTOPBIX CHUCTeMa HAOAIOAEHUSA
AOMJKHA AericTBOBaTh, Cya yKa3blBaa, UYTO Y HAITMOHAABHOTO 3aKOHOAATEAS
UMEIOTCSI OTIPEAEAeHHBIe AUCKPEIMOHHBIe MMoAHOMOuYUsd. COBEpIeHHO ecC -
TeCTBEHHO, 4TO CY,A, HEe BnpaBe 3aMEeHAThb OLIeHKy', AaHHYIO HAaIlMOHAABHBI -
MU BAQCTSIMHU, CBOEU OII€HKOMW TOTO, YTO MOTAO ObI OBITH IIeAeCOOOpPa3HbIM
B 3TOM OOAACTH.

TeMm He MeHee Cyp OTMETHA, UTO 3TO He O3HAuaeT, 4YTO AOroBapuBaroliue -
Cs1 CTOPOHBI IIOAB3YIOTCS HEOTPAHUYEHHON CBOOOAOU AEUCTBUM, IIOABEpPras
AIOAEV, HAXOAAIIUXCSA II0A UX IOPUCAUKIIMEN, TAaMHOMY HAOAIOAEHUIO.

' Bayatyan v. Armenia, application No 23459/03, GC Judgment 7 July 2011,§123.
5 Zdanoka v. Lalvia, applicalion No 58278/00, GC Judgment 16 March 2006, ECHR 2006-1V, §133-134.
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Oco3HaBasg OIACHOCTh, YTO TAKOM 3aKOH MOJKET IIOAOPBAaTh U Ad’Ke YHUU-
TOXKUTH AEMOKPATHIO IIOA IIpepAroroM ee 3amuThl, Cyp IIOAYEPKHYA, UTO
AorosapuBarolecss CTOPOHBLI HE MOTI'YT BO UM OOpPBOBI IIPOTUB IIIIKOHA-
Ka U Teppopu3Ma IIPEeAIIPUHUMATDL ATOOble AeMCTBUS, KOTOPhle OHM CUWTa-
IOT IIOAXOAAIIVMMH, K3 4Yero CAeAyeT, YTO YCMOTpPeHHe He O3HayaeT Oec-
KOHTPOABHOCTB',

B cBoeit npaktuke Cya Bceraa NpUAEpP’KMBAACS TOTO IIPUHIWIG, YTO BOII -
POCHI OIeHKU (PAKTOB M TOAKOBAHMS HAIIMOHAABHOI'O 3aKOHOAATEALCTBA
BXOAAT B KOMIIETEHIIMIO HAIIMOHAABHBIX CYAOB M 3TUM IIPU3HaBaA Hanubo-
Aee IIMPOKOe yCMOTpeHNe HallMOHAABHBIX BAacTel. OAHAKO BO3MO>KHOCTD
OIleHUBaTh, HapyllaeT AU HallMOHAaABHOE 3aKOHOAATEABCTBO KOHBEHIINIO
WAW He OBIAO AW IPOM3BOAA IIPU €r0 TOAKOBAHUM HAU IPU OIleHKe PaKTOB,
HuKorpa CyaoM He OTPHIIAAAcCh.

Oco3HaBas, YTO 3aTPOHYTHI HE BCe BOIPOCHI OOCYKAAEMOM TEMBI, €e MOXK-
HO 3aBepIIUTb Ha 3TOU HOTe. TO, UTO yCMOTpeHUe HAIlMOHAABHBIX BAAC-
Tell He O3HayaeT OEeCKOHTPOABHOCTH, UTO OHO AOAJKHO COIIPOBO’KAATHCS
CTPOTHUM €BPOTIENUCKUM KOHTPOAEM, PACIPOCTPAHSIONINMCS U Ha 3aKOHOAQ -
TEABCTBO, ¥ Ha PeIeHus M0 ero MpUMEeHEeHUIO, WCXOAUT U3 YHUKAABHOM!
poan EBPOIENCKOTO CYAQ.

SUMMARY

The European Convention on Human Rights remains to be the reference
text about human rights and liberties in Europe. By ratifyiny the
Convention, all the parties undertook an obligation to make the first steps
in maintenance and further collective realisation of certain rights set forth
in the Universal Declaration of Human Rights. The aim of ensuring the col-
lective standards of human rights, as it is proclaimed in the Convention,
may face the peculiarities of the member states, making essential for the
state authorities to afford certain margin of appreciation. The concept of
margin of appreciation is based upon the respect for the principle of sud-
sidiarity.

The domestic remedies are deemed to be the most effective means of
human rights protection. States are dispensed from answering before the
international body for their acts before they have had an opportunity to put
matters right through their own legal system. The rule is based on the
assumption reflected in Article 13 of the Convention with which it has
close affinity, that there is an effective remedy available in respect of the
alleged breach in the domestic system whether or not the provisions of the
Convention are incorporated in national law. In this way, it is an important

' Klass and Others, Judgment 6 September 1978, § 48-49, ECHR Series A-28.



aspect of the principle that the machinery of protection established by the
Convention is subsidiary to the national systems safeguarding human
rights. Reference to the judgment in the case of Poghosyan and
Bagdasaryan v. Armenia illustrates a situation where, the European Court
found a violation of Article 13 even when the domestic courts unequivo-
cally established that the applicant had been ill-treated by the police, since
no compensation in respect of non-pecuniary damage had been available
to the applicant under the domestic law.

Case-law of the European court show three factors that most often deter-
mine the scope of the margin of appreciation: protected rights and free-
doms, the circumstances of the case, existence of the consensus. The
restrictions on the rights, provided for by Articles 8 to 11 of the
Convention, leave to the Contracting States a margin of appreciation. State
authorities have a wide margin of appreciation in assessing the facts of the
case and interpreting the domestic law. The margin of appreciation of
national authorities goes hand in hand with the European supervision,
which covers the not only the basic legislation but also the decision apply-
ing it.
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BAUSAHUE PEIIIEHUN
KOHCTUTYLHNOHHOTIO CYAA
HA 3AKOHOAATEABHBIN ITPOLIECC
B PECIIYBAUKE CEPBUA

APATUII CAUEITYEBNY
Ilpedcedamens Koncmumyuyuonnoeco Cyoda Pecnybauku Cepous

BBEAEHUE

Koncturynuonnoe noaoxenre Koncrurynuonnoro Cyapa CepOuun onpeaene-
HO noaoykeHueM IyHKTa 1 crateu 166 Koncrurynuu 2006 ropa'. Kpome Toro,
noaroykeHueM cratbu 167 Koncruryiuu Ha KoHctuTynmoHHEBIN Cyp BO3AOKEH
BeCbMa IIMPOKUM CIIEKTP IIOAHOMOYMN. B COOTBETCTBUM C ONpeAeAeHHBIMHU
KoHctuTynmel noaokeHueM U IHoAHoMoumsAMU KoHcTUTynuoOHHEIM Cyp B
npaBoBol cucreme PecnyOarkyu CepOum IO3UIIMOHUPYETCS KaK CaMOCTOS-
TEABHBIM W HE3aBUCHUMBIM I'OCYAAPCTBEHHBIU OPraH, OCHOBHOM 33pa4ell KOTO-
pOro SIBASETCS 3allJATa KOHCTUTYIIMOHHOCTU M 3aKOHHOCTU Y IIPAB U CBOOOA
yenrOBeKa M MeHbIIMHCTB®. Takas nosunus KoncrurynmoHHOro Cyaa AOIIOA-
HUTEABHO 3aKpEeIASIeTCsI KOHCTUTYLIMOHHBIM OIIDEACA€HHEeM, COTAACHO
KOTOPOMY €TO PelIeHUs SBAAIOTCS OKOHYATEABHBIMU, VCIIOAHUTEABHBIMH W
00111e00513aTeALHBIMI®,

B cOOTBeTCTBUU C BO3AOKEHHBIMH Ha Cyp KOHCTUTyIMENM MOAHOMOYMAMU
KoucturynuonHeii Cyp NpUOOpPeA UCKAIOUUTEABHO Ba’KHOE KOHCTUTYIIU-
OHHOe 3HaueHUe B IIpaBOBOM Ilopsiake PecnniyOamku CepOus. Bce moano -
moumsa Korcrurynuonsoro Cyaa yrBep>xpeHBl KoHcTuTynmeln. TakuM 00-
pasoM, MOJKHO 3aKAIOUMUThH, YTO OHU UMEIOT OAMHAKOBYIO Ba’KHOCTb AAS pe-
QAM3alMK KOHCTUTYIIMOHHOM (PyHKIIUM 3TOro opraHa. OAHAKO TakKoe yTBep-
KAEeHUe SIBASeTCS IPAaBUABHBIM BCETO AUIIb Ha NEPBBIM B3TASA, IOTOMY YTO
IIOAOKeHMEeM cTaTbu 194 KOHCTUTYIUU OIIpejpeAseTCs, YTO B eAWHOU IIpa-
BoBOM cucteme Pecnnybanku Cepbust KOHCTUTYIIUSA IBASETCS BBICIIMM IIpa-
BOBBIM aKTOM, KOTOPOMY AOAKHBI COOTBETCTBOBATH BCE 3aKOHBI U ApPyTHe
o0IIye HOpMaTHUBHBIE akThl. OTCIOAQ CAEAyeT, UTO aOCTPAKTHBIM KOHTPOAB
3@ KOHCTUTYIJUOHHOCTBIO M 3aKOHHOCTBIO IIPEACTABASIET OAHO M3 HauboAee
BaXHBIX MoOAHOMound KoHcturynuoHHoro Cyaa. CaepyeT OTMETHTH, UTO B
COOTBETCTBUHU C HYHKTOM | cTaTbu 167 U B CBA3U C IYHKTOM 5 cTaTbu 194
KoHcTUTyIIMU COOTBETCTBHE 3aKOHOB PACCMATPUBAETCS KaK B OTHOILIEHUU

! «CayskeOHBIN BecTHUK PCy», Ne 98/2006 ot 10 mHosi6ps 2006 roaa.
2 CMoTpH TIoAOKeHMe MyHKTa 1 cTaThu 166 KoncTHTyImu.
¥ CMOTpH TIOAOKeHMe TMyHKTa 2 cTaThbk 166 KoHCTUTYIMH.



KoHcTUTylIUY, TaK U B OTHOIIEHUU OOILIEIPUHATHIX IIPABUA MEKAYHAPOA-
HOT'O IIPaBa U IOATBEPIKACHHBIX MeKAYHAPOAHBIX AOTOBOPOB. OTO O3HAYa-
€T, YTO U HOPMATUBHBIM KOHTPOAb KoHCTUTYIIMOHHOrO Cypa OCYILECTBAS-
eTcs IyTeM IPUHATUS PelleHUuN O COOTBETCTBUM 3aKOHOB M APDYI'HMX OOIIMX
HOPMATUBHBIX aKTOB KOHCTUTyIUH, OOLIENPUHATHIM HOPMAaM Me>KAYyHa-
POAHOTO IIpaBa U IOATBEP’KACHHBIM MEKAYHAPOAHBIM AOTOBOPAM.

B mporjecce KOHTPOAS 3@ KOHCTUTYIIMOHHOCTBIO 3aKOHOB KOHCTUTYIIMOH-
Hell CyA pelllaeT, IIPOTUBOPEYAT AU OTAEABHBIE IIOAOKEHMS 3aKOHA WAU
3akOoH B IleaoM Korcturynuu. TakuM oO6pasoMm, pemteHusaMu KoHcTUTynu-
oHHOro Cyaa MOTYT KaCCHPOBATBCSI KAK OTACABHBIE IIOAOKEHHUS 3aKOHQ,
TaK M 3aKOH B IeAoM. Pemenusa KoncrurynuonHoro Cyapa, KOTOPBIMH Kac -
CHPYeTCsl 3aKOH B IIeAOM - KpalHe pepKU. OHU BBIHOCATCS TOABKO B CAY-
yae HAAMYNA (POPMAABHBIX IOPHUAUYECKUX HEAOCTATKOB 33aKOHA, KOTOPHIE
IO CBOEU NPUPOAE MPEACTABASIIOT OCHOBY AASL €O OTMEHBI B IleAOM. Bo3s-
MO>KHOCTb OTMEHEI 3aKOHA B IJeAOM CYILeCTBYeT M B CAydYae OTMEHBI OT-
AEABHBIX IIOAOJKEHUM 10 MAaTE€PUAABHBIM NIPUYMHAM, €CAU B Pe3yAbTaTe UX
HACKAIOUEHHUSI U3 IIPABOBOIO IOPSIAKA BO3HUKAIOT IOPUAMYECKHE IIPOOEAH!,
KOTOpBIE IIPUBOAAT K OECCMBICA€HHOCTH IIPUMEHEHMSI OCTABLINXCS IIOAO-
JKeHMH 3aKOHA U, CA€AOBATEABHO, 3aKOHA B IjeAOM*. Bo3zHUKaeT hakTHhuec -
KU BOIMPOC, AOAJKHO AU U B KAKHUX CAydYasax pelleHre KOHCTUTYIIMOHHOTO
Cypa, KOTOPBIM KaCCUPYIOTCS OTAEABHBIE IIOAOJKEHHUS 3aKOHA, IIPUBOAUTH
K IIPUHATHUIO HOBOI'O 3aKOHA. OTO B IIEPBYIO OYe€pPeAb 3aBUCUT OT OIl€HKU
camoro KoncrurynuonHoro Cyapa M TakkKe OT IIO3UIMU 3aKOHOAATEAS, KO-
TOPBIY, HECMOTPSI Ha OTMEHY OTAEABHBIX IIOAOJKEHUM 3aKOHA, MOJKET olle-
HUTBH, YTO B PE3yAbTaTe 3TOrO BO3HUKAU Cepbe3HBble I0PHUAUYECKUe Ipode -
ABI, TpeOyollie IPUHATHASA HOBOIO 3akoHa. IToaTomy KoHcTUTyIMOHHOMY
Cyay HaBa3BIBaeTCs 00s43aTEABCTBO C OCOOBIM BHHUMAHHWEM IIPOBOAUTH
OIIeHKY TOT'O, MEHSETCSI AU BCAEACTBHE YAaCTUUYHOM KACCAIUU OIIPEeAEAeH-
HOT'O 3aKOHa CMBICA OCTAaABHOT'O TEKCTQ, TO €CTh OLIeHUTh, 00eClIeYnBaeTCs
AU BOIIPEKM YaCTUYHOM Kaccaluu IeAecooOpasHoe IIpUMeHeHHe OCTaB-
IINXCA MOAOKEHUM 3aKOHA. Takoro popa AeITeABHOCTh KOHCTUTYIIMOHHO-
ro Cyaa, AIBASIeTCSI ero OCHOBHOM 3ajpayell B pellleHuN aOCTPAaKTHBIX KOHC-
TUTYLMOHHBIX CIIOPOB. [IpAaBUABHBIM OTHOIIIEHHEM K 3TOU IeAr KOHCTUTY-
nUOHHBIN Cyp OCTaeTcs B IIPEAEAAX OCYILeCTBACHUS CBOUX YTBEPIKACHHBIX
Koncturynuein moAHOMOYNH. B MPOTUBOIIOAOJKHOM CAy4Yae OH BBIXOAWT 3a
PaMKN CBOMX KOHCTUTYLIMOHHBIX IIOAHOMOYUM U BXOAUT B CPepy IIOAHO-
MOYMH "IIO3UTHUBHOTO" 3aKOHOAATEAs, KOTOpble COrAACHO KOHCTUTYIIUM 4B -
ASIIOTCSI OCHOBHBIMU ITOAHOMOYMSIMU 3aKOHOAAQTEABHOTO OpPraHa, TO eCThb
HapoapHOM CKYIIIIIWHEL.

KpoMe ocylmecTBA€HUS CBOUX YTBEPKAECHHBIX KOHCTUTyLWEeN ITIOAHOMO -
ynii, KorcturynuonHusli Cya B COOTBETCTBUU C IOAOKEHHUSIMU IIOAIYHK -
Ta 6 nyHKTa 1 cratbu 167 KoHCTUTyIUH O0S3aH OCYIECTBAITE U APyTHE

* P. Mapxosuu. «KOHCTUTYIIHOHHOE TIPaBO M TMOAWTHUECKHWE WHCTUTYTH», IOpHAMUecKuii haKyAbTeT
Yuuepcurera B bearpaape, CayskeOHBIN BecTHUK bearpap, Bearpaa, 2008 rop, crp. 558.
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AEUCTBUS, IPEAYCMOTPEeHHBIe KOHCTUTYIIMEN U 3aKOHOAATEABCTBOM. OTHU
penctBua KoncturynuornHoro Cypa pacIpOCTPAHAIOTCS U HA €ro OTHO-
meHua ¢ HapopHou ckynmnmHou. OH Ha OCHOBAHUU IIOAOJKEHUS CTATHU
105 3akona "O Koucturynmonnom Cyae" o6sa3aH mHdopMupoBaTh Ha -
POAHYIO CKYIIIMHY O CUTyalluyd U IIpoOAeMax B OCYIeCTBA€HUU KOHCTU-
TYLIIMOHHOCTHA U 3aKOHHOCTH B PecnyOamke CepOus, BBICKA3bIBATH MHEe-
HUS U yKa3blBaTh HA HEOOXOAWMOCTH IIPUHATHS 1 BHECEHUsS IIOIIPaBOK B
3aKOHEI, @ TaK)XKe IIPUHUMATh ADyrHe Mephl AAG 3alUTHl KOHCTUTYILIMOH-
HOCTH ¥ 3aKOHHOCTU. KoHCTUTYIUMOHHBIU Cyp BBIOAHSAET 3Ty OOs3aH-
HOCTB IIPe’XKAe BCero IyTeM IIUCbMEeHHOTO YyBepAOMAeHUsI HapopHOU CKyI -
LIIMHBI O BBIIBAEHHBIX IIPOOAEMAax B OCYILILeCTBA€HUU KOHCTUTYIIMOHHOCTHU
U 3aKOHHOCTH. Takue ykazaHug HapopHOU CKYyIIIHMHE OIPEAEAAIOTCS
0e3peNCTBUEM U YIYIIEHUSAMU 3aKOHOAATEAS, BBIABA€HHBIMM KOHCTHUTY-
unoHHBIM CyAOM B Ipoliecce OIleHKU KOHCTUTYIIMOHHOCTU U 3aKOHHOC-
T OTAEABHBIX 3aKOHOB M APYTIMX OOIIWX HOPMATUBHBIX aKTOB. TaKuUM 00-
paszoym, Koucturynuonuei Cyp yKasbelBaeT HapopHOM CKyHIIVWHE Ha He-
COOTBETCTBHE OTAEABHBIX 3aKOHOB KOHCTUTYIIUH, @ TaK’)Ke Ha HeOOXOAU-
MOCTh TOTIOAHEHUS BBIIBAEHHBIX IOPHUAMUYECKUX MPOOEAOB B ONPEAEAEH -
HBIX OOAACTAX OOILeCTBEHHOU >XU3HU. KoHcTUTynuoHHBIM Cyp, TaKUM
o0pas3oM, IIOCTAaBAEH B IOAOYKeHHe "CKPLITOro" opraHa, IpeAAararolinero
He TOABKO HOBBIE 3aKOHOAATEABHBIE pellleHUs, HO 3aKOHBI B 1eaoM. OH
39TO AeAdaeT He TOABKO Ha OCHOBAHUU BBIIBAEHHBIX HECOOTBETCTBUYU KoHc-
TUTYLIUY, HO U yCTAQHOBAEHHOU KoOHCTUTyIIMEN OO0SA3aHHOCTH COOAIOAE-
HUS OOLIEeNPUHATHIX IIPAaBUA U CTAaHAAPTOB MEXXAYHApPOAHOI'O IIpaBa, a
TaK)Ke HeOOXOAUMOCTU yBa’KeHUS CyAeOHOU IPAKTUKU Me>KAYHapOAHO-
ro Cypa IIO IIpaBaM 4YeAOBeKa’.

OtHomenne HapoAHON CKyNIUHBI K MO3UIMSIM, U3A0KEHHBIM
B pemieHusax Koncrurymuonunoro Cyaa

KorcturynuonHuemi Cya B IOCAe U3MEHEHUs IIOAHOMOYMU U IIpuoOpeTe-
HUS HOBOM POAM B cooTBeTcTBUM ¢ KoHctutynmen 2000 ropa ocTaBaacs B
paMKax CBOeM OCHOBHOW KOHCTHUTYIIMOHHOU (DYHKIIMU KOHTPOAepa KOHC -
TUTYIMOHHOCTH YW 3aKOHHOCTU. OH BBINIOAHSIET €e KaK He3aBUCUMBIA U
OecIpUCTPaCTHHIN "XpaHUTEeAb KOHCTUTYIIWH, CTPEMSIChH CBOMMHM PEIeH! -
aAMU 00eCcHeunTh aOCOAIOTHOE BEPXOBEHCTBO KOHCTUTYIIMM HaA BCEMU 3a-
KOHaMU ¥ APYTUMU OOIIMMHM HOPMATHUBHBIMU aKTaMU OPraHOB TOCyAap-
CTBEHHOU BAACTU. TakuMu AencTBUAMU KOHCTUTYHUOHHBIN CyA BBICTyIIA-
eT B KaueCTBe 'OTPUIIaTEABHOTO 3aKOHOAaTeAsd . B aTom kauecTBe KoHcTH -
TynuoHHLIM CyA IPUHMMAET pelleHus], KOTOPBIMU B IIEPBYIO OYePeAb OT -
MeHSeT TOABKO OTAE€AbHBIE IIOAOJKEHHS 3aKOHA. OTO OAHOBPEMEHHO IIPEAC -
TaBASIET €TO TAABHBIM BKA@A B OOAAQCTh 3alIUTHI BEPXOBEHCTBA IIpaBa Kak
OCHOBOIIOAATaolIel I[eHHOCTH KaXAOTO AeMOKPATHYeCKOIO T'OCyAApCTBa.
OpHako Takaga poab KoHcTuTynmoHHoro Cyaa HaXOAUT CBOe OTpa’keHue

® P. MapkoBuu, yka3aHHas BEIle paboTa.



He TOABKO B IMPUHSATHUM pPeNleHu¥ O KaCCUPOBAHWU, HO M B TOAKOBAHUU
KOHCTUTYLIJUOHHBEIX HOPM. TakuM 00pas3oM, ropupudeckue nosunuu Kouc-
TUTyUHUOHHOTO CyAa O ero NOHUMAaHWU MCTHUHHOIO 3HAUeHUS OTAEABHBIX
KOHCTUTYILIMOHHBIX HOPM U AOCATaeMOCTU OOIIENPUHSATHIX IIPAaBUA MEKAY-
HapOAHOTO TpaBa M AEMOKPATUUYECKUX CTAaHAAPTOB SIBASIAUCH CBOeoOpas-
HBIM yKa3aTeAeM AAS 3aKOHOAATeAs], CBSI3aHHBIM C PeryAnpOBaHUEM OIlpe-
AEAEHHBIX OOIeCTBEHHBIX OTHOIIEHUN APYIUM, OOAee COBPEMEHHBIM 00pa-
3oM. TakuMm cnocobom KouctutynuoHHBINM Cya B IIpollecce OCYIIECTBAE -
HUS CBOEU OCHOBHOM KOHCTUTYLMOHHOM (DYHKIUU IO 3allJUTEe KOHCTUTY -
LMOHHOCTU M 3aKOHHOCTH UCKAIOYAeT U3 IIPAaBOBOIO MOPSAKA HEKOHCTUTY-
IIMOHHBIE TTIOAOKEHUS OTAEABHBIX 3aKOHOB. OAHAKO MMEHHO TaKue pelle -
Hug KoucturynuorHHoro Cyaa sSBASAUCH HEIIOCPEACTBEHHBIM IIOBOAOM AAS
BHECEeHHS U3MeHeHUN B psj 3aKOHOB, KOHCTUTYLIMOHHOCTE OTAEABHBIX II0-
AOKEHUU KOTOPBIX SIBASAACH IIpeaMeToM oneHku KoucturynuorHoro Cy -
pa. Ha ocHoBanuu sT0oro, B nepuop nocae npuHatug Koncrurynuu 2000
ropa AO CETOAHSIIHEIO AHsS, IIOCAe BbIHeceHUs KoHCTUTYIIMOHHBIM CyAoM
pelleHu O KaCCUPOBAHUU BHECEHBl M3MEHEHUd B Psdp 3aKOHOB. B aToM
KOHTEKCTe Ba’XHO OTMETUTh BHEeCEeHWe M3MeHeHUM B 3akoHbl "O BbIOOpax
HaApPOAHBIX AemyTaToB", "O MecTHBIX BbIOOpax', "O NAaHUPOBAHUU U CTPO-
ureAabcTBe", "O TeAeKOMMYHUKAIUIX' W, B YaCTHOCTH, B 3akoH "O BHece-
HUW W3MEHEeHWU U AOTIOAHEeHWH B 3akKoH 'O cpeACcTBaX MacCOBOUM WMHQOP-
Marnuu" 1 B 3akoH "O copeprKaHUU JKUABIX A0MOB". Perenusmu KoucTtu-
TynuoHHOro Cyaa B CBS3U C OLLEHKOUW KOHCTUTYIIMOHHOCTU OTAEABHBIX I10-
AO>KEHMU yKa3aHHBIX 3aKOHOB MCKAIOUEHBl W3 IIPAaBOBOI'O IIOPSAKA yTBe-
P’KA@EMBIe MU HEKOHCTUTYLIUOHHEBIE pelleHnd. KornctutynuorHusi Cyp B
3TOM CBS3U IOAUEPKHYA U CBOe IIPAaBOBOE MHEHHUE II0 PSAAY KOHCTHUTYIIUOH-
HO-TIPABOBBIX BOIIPOCOB, KAKMMU SBASIOTCS TOPSIAOK PaCIpeAeAeHUs OT-
AEABHBIX AEINYTaTCKUX MAHAATOB B HapopHOU CKyIIIUHE®;, IpaBO MPEABS -
BUTeAsI U30UpaTeAbHOI'0 CIKCKa Ha CBOOOAHOE paclipepeAeHle IIOAYUYEH -
HBIX AENYTaTCKUX MAHAATOB M "OAAHKO-OTCTABOK' AEINYTaTOB, M30paHHbLIX

5 Pemenne Kouncrurynuonnoro Cyaa I¥mn-42/2008 ot 14 anpeasa 2011 ropa: «Koncturynuonusiit Cya,
CYUTaEeT, YTO M3 BCeOOIIero IpaBa rpa*kpaH OAAAOTHPOBATHCS UM HEIMOCPEACTBEHHO u30upaTh
AEINyTaTOB, B TOM YHCAe M B PaMKaX CHCTEMBI 3aKPBITBIX IAPTUWHBIX CIIHMCKOB, a TaKXe U3
MHHHUMaABHEIX AEMOKpPaTHIECKHX TpeOOBaHUN, HEOOXOAUMBIX AAS CYIECTBOBAHUS IIOAAWMHHO
CBOOOAHBIX U IPSIMBIX BEIOOPOB, MOJKET BHITEKATH IIPABO OIMPEAEACHHOTO0 KOAMUYECTBa U30upaTenrei
Ha TIOAAEPKKY IIapTUMHOIO CIHCKa, a TakykKe IIPaBO Ha COOAIOA€HWE IIOpsSIAKa IIOMMEHHO
YKa3aHHBIX KaHAMAAQTOB B  IIAPTUHMHOM  CIKMCKe IIPU  IOATBEPKAEHHUM  OTAEABHBIX
MPEeACTaBUTEABCKUX MAHAAQTOB, TO €CTh IIPAaBO Ha IIPEAOCTaBA€HHE MaHAATOB B COOTBETCTBUU C
paHroM, KOTOPBHIM KAHAMAATHI 3aHUMAIOT B IapTUMHOM choucKe. Ha OCHOBaHWHM TOTO, YTO
MMOAMTHAYECKAs MapTHUsi, He 00si3aHa COOAIOAATH IOPSIAOK KAaHAMAAQTOB B TIAPTUMHOM CIIMCKe, OHA, 110
CYTH, OCYILeCTBASIeT HU30paHUe AEIyTaTOB, «BAajAesI» MaHAATaMU HApPOAHBIX AEIyTaTOB, KOTOpbLIE
NpUHAapAeKAT AQHHOMY CHHCKY. TakuM ob6pas3oM, 1o MHeHuto KoHcturynuonHoro Cyaa, He TOABKO
paspylaeTcs caM IPUHIUI IPSIMBIX BEIOOPOB, HO M 00ECCMBICAMBAETCSI UAES IPEACTaBUTEABCTBA
HApoAQ, TO eCTh I'pakpaHUHAa».

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLHMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETHNU
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APATUII CAUEITYEBNY. KOHCTUTYIIVIOHHBIN CYA PECITYBAVIKU CEPBUSA

B CKYIIIWHBI €AMHUI] MECTHOIO CaMOYyIIpaBA€HHUS'; HapyIIeHue AOITyCKae -
Moro KoHcTuTylMel orpaHHWYeHHs rapaHTUPYeMOTO IIpaBa Ha HEIPHUKOC-
HOBEHHOCTb KOH(MUAEHIHAABHOCTU MEPENUCKA U APYTHX CPEACTB KOMMY-
HHUKAaIUK®; BO3MOKHOCTB YTPATHI IIpaBa Ha KOHBEPCHUIO IIPABa ITOAB30BaHUS
B IIPaBO COOCTBEHHOCTH HaA 3€MEABHBIMU y4acTKaMU B CAydae Oes3pei-

? Pemenmne Kouctutymuonnoro Cyaa 1Y3-52/2008 ot 21 ampeast 2010 Topa: «MaHAAT — OBIECTBEHHO-
IIpaBOBOe OTHOLIEHHE ME’KAY U30MpaTeAsIMU U IIPEACTABUTEASIMHU, X OH He MOJKeT OBITh IIPEAMETOM
AOTOBOpa MeKAY KaHAUAQTAMHU B ACITyTaThl OPraHOB MECTHOTO CaMOyIIPaBAEHHS, TO €CTh AeIlyTaTaMu
OpraHoB MeCTHOTO CaMOyIpaBA€HHSI M IpeAbIBUTEAeM [apTHUWHOIO CIHUCKa. XapakTep
TIPEACTaBUTEALCKOTO MaHAAQTa He AOIyCKaeT, YTOOBI €ro OCYIEeCTBACHHE SBASIAOCL IIPEAMETOM
npaBoBoro AeucTBusA. (DYHKIUS AelyTaTa CKYIIIWHBI MYHHUITUIIAAUTETA SIBASETCS ITyOAMYHOMN
dyHKIHeN, KOTOPYIO AENyTaT OCYIIECTBASET Ha OCHOBAHUU M30paHUs Ipa’kpaHamu, U KoHcTuTynus
He IIPeAyCMaTPUBAEeT BO3MOJKHOCTb PACIOpsKEHUs AEIlyTaTOM IIPaBOM Ha OCYIeCTBA€HHEe AQHHOM
(dYHKIIUM IIyTeM IIepepduud 3TOro IIpaBa TPeTbeM CTOPOHE, TO eCThb NPEAbIBUTEAI0 NapTUMHOTO
cnucka. Takoil AOroBop IO CBOeM IIPABOBOM IPUPOAE SBASIACSI Obl AOTOBOPOM YacTHOIO IIpaBa, a
MaHAAT KaK OTPa’keHUe OOIeCTBEeHHO-IPaBOBLIX OTHOIIEHUY He MOKeT OBITh IIPEAMETOM TaKOTO
Aorosopa. B yacTHOCTH, IpeapMeT TaKoro AOTOBOPa IPOTHBOPEUUT OOLIECTBEHHOMY IIOPSIAKY, TO €CThb
HE COOTBETCTBYET OCHOBOIIOAQTAIOUINM IIOAOJKEHHSIM KOHCTUTYIIUM O CYBEPEHHOCTH TIPaKAAQH,
BEpXOBEHCTBe IIpaBa U IIpaBe TIpakp@H Ha MeCTHOe CcaMOyIIpaBA€HHE M HeNOCPEeACTBEeHHOe
u3bpaHUe CBOMX IPEACTAaBUTEAeM, U KaK TaKOBOM 4BAGeTCSH IOPUAWYECKU HEeAONyCTHUMBIM. [lo
yKasaHHbIM IpruurHaM KoucturynuonHbifi Cyp yCTaHOBHUA, YTO IIOAOKeHUs cTaTbu 47 3akoHa «O
MeCTHBIX BBIOOpax» He COOTBETCTBYIOT IIOAOJKEHUSM CTAThU 2, IIyHKTa 2 CTaTbu 3, IIyHKTa 1 cTaTbu
176 n mynkTta 3 cratbu 180 Koncrurynuu. KpoMe TOro, HHCTUTYT «OA@HKO-OTCTABOK», YKa3aHHBLIN B
craThbe 47 3akoHa, Ha OCHOBAHUM KOTOPOTO TIPEABIBUTEAL «OAAQHKO-OTCTAaBKH» IlepepaeT
IIOAHOMOUHUS Ha IMOAQUy OTCTABKU IPEABSIBUTEAIO MAaPTUMHOTO CIIMCKE, a IPEABSIBUTEAb IIapTUMHOTO
CIIICKa CaMOCTOSTEABHO pellaeT, OyAeT AW U KOTAQ PEaAr30BaHO IIOAHOMOYME Ha II0AaYy OTCTaBKU
OT UMEHM AeIlyTaTa, B COOTBeTCTBUU Cc MHeHueM KoucrurynuoHHoro Cyaa He COOTBETCTBYET HU
OCHOBHOMY IIPaBOBOMY MPHHIUIYy O TOM, UYTO BOAEHU3BIBA€HHE OO OTCTaBKe AOAKHO
COOTBETCTBOBATh ACUCTBUTEABHOU BOAE HOCUTEAS OOILIEeCTBEHHOM (PYyHKIUM, HU KOHCTUTYLIUOHHOMY
OIIpEAEAeHUI0 O TOM, 4YTO OOLIeCTBeHHasd (QYHKIUSA MOJKeT OBITh IIpeKpallleHa II0 AWYHOMY
TpeOOBaHUIO HOCUTEAS OOIeCTBeHHOU (DYHKIUU».

Pemenue Koucrurynuonuoro Cyaa 1Y3-149/2008 ot 28 mast 2009 ropa: «lVicxoas u3 rapaHTUPyeMOM
KoHcTuTynueil HEIPUKOCHOBEHHOCTH KOHMUAEHIIMAABHOCTH IEePelUCKH U APYTHX CPEACTB
KOMMYHUKAIIUU W AOIYCTUMOCTH OTKAOHEHUM OT KOHCI)I/IAEHLU/I&ALHOCTI/I, YCTAHOBACHHBIX
nonrokeHusiMu  cratbu 41 Koucrurynuu, Koncrurynuonusii Cyp BBICKa3saAa MHeHHE, UYTO B
COOTBETCTBAM C YKA3aHHBIMH IIOAOKEHHMAMM IIyHKTa | crarem 20 um myHKTa 2 cratbm 41
KoHCTUTYIIUM TOABKO CyA HMeeT IOPUCAMKIIAIO, €CAM 3TO HEOOXOAUMO B IIeAsIX BEACHHS
YTOAOBHOTO CYAOIPOM3BOACTBA HAW 3alllUTHI 0e30IacHOCTH PecnmyOAWKH, Ha HEOIPEACAEHHOEe
BpeMsl U B COOTBETCTBUM C IIPEAYCMOTPEHHBIM 3aKOHOM IOPSIAKOM YCTaHOBUTB, TO €CTh AOIIyCTUTH
OTKAOHEHHe OT rapaHTupyemMor KOHCTUTyIUel HENPUKOCHOBEHHOCTH KOH(PUAEHIIMAABHOCTHI
IIepellUCKU U APYTHX CPEACTB KOMMyHUKanuu. [lorokeHueM mnyHKTa 1 crarem 55 3akoHa
IpeAyCcMaTPUBaeTCs, UTO MOJKHO AOIYCTUTH OTKAOHEHHMEe OT 3alpeTa AeUCTBUN HAHM 3ampeTa
HUCIOAB30BAHUSI YCTPOMCTB, IPH IOMOLIM KOTOPBIX CTaBUTCSI IIOA Yrpo3y HWAM HapyLlaeTcs
IPUBATHOCTh U KOHMUAEHIIMAABHOCTb COOOIIEHUM, IIepepaBaeMBIX IO TEAeKOMMYHUKAIIMOHHBIM
CeTsIM, €CAU 3TO OCYIIEeCTBASIETCS B COOTBETCTBUU C IIOPyY€HUEM CyAQd, BBIAGHHBIM B COOTBETCTBUU
c 3akoHOM. OAHAKO JTHM IIOAOJKEHHEM 3aKOHa B OCIOPEHHOHW YacCTH IIPeAyCMaTPHBAEeTCs, ITO
TaKue AENUCTBUS AOIYCKAIOTCSI U TOTAQ, KOTA@ OCYIIECTBASIIOTCSI B COOTBETCTBUM C 3aKOHOM. K3
BBIIIEU3AOKEHHOro, Mo MHeHHIO Cyaa, CAeAyeT, 4TO IOAOKeHHeM IIyHKTa 1 crarbu 55 3akoHa
IIpeAyCMOTpeHa AOIyCTUMOCTb OTKAOHEHHS OT 3alpeTa AeMCTBUM HMAU UCIOAB30BAHUS yCTPOUCTB,
IPUA IOMOINY KOTOPBIX CTABUTCA MOA YIPO3Yy MAU HapyllaeTCss KOHMUAECHIMAABHOCTb COOOIIEHUH,
IepepaBaeMbIX Uepe3 TeAeKOMMYHUKAIJMOHHBIE CeTH, He TOABKO TOTAQ, KOTAA 3TO OCYIIEeCTBASIETCS
B COOTBETCTBHU C IIOpYYeHHEM CyAa, HO 0e3 MOpydYeHHsS CyAa, B CAydYasX, KOTAQ TaKas
BO3MOJKHOCTb IIPEAYCMOTpeHa yKa3aHHBIM 3aKOHOM MAM AIOOBIM APYIHMM 3akoHOM. Ha ocHoBanumM
TOTO, YTO B COOTBETCTBHUU C IIOAOKEHMAMU IIyHKTAa 1 cTareu 55 3aKOHa AeUCTBUA UAU
HUCIOAB30BaHME  yCTPOWCTB, IIPU IOMOIIM KOTOPHIX HapyllaeTcsi INPUBATHOCTb U
KOH(UAEHIMAABHOCTb COOOIIeHn, 10 MHeHUI0 CyAa, MOTYT OCYIECTBAATBCA Oe3 pellleHus CyAQ,
€CAM 3TO IIPeAyCMOTpeHo 3akoHoM, KonctuTtynuonHubili Cya BBICKa3zaa MHEHHe, YTO OcIlapuBaeMoe
TIOAOJKeHHe 3aKOHa B YacCTH, KOTOpas TAACHUT «Ha OCHOBAHWM 3aKOHA WAW», BEIXOAUT 3a PaMKH
polryckaeMoro KoHCTHUTyIUel OorpaHMYeHMs] rapaHTHPOBAHHOIO IIpaBa Ha HEIIPUKOCHOBEHHOCTH
KOH(MUAESHIMAABHOCTU IE€PEeNuCKU U APYTUX CPEACTB KOMMYHUKAIIUM U IO3TOMY SBASETCS
HEKOHCTUTYLIMOHHBIMY.
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CTBUSL KOMIIETEHTHOI'O OpraHa MeCTHOI'O CaMOYyIIpaBA€HUd’; IpaBO Ha CO3-
AAHUE U PErucTpaluio CPeACTB MacCOBOM MHopManuu'’, To eCTb OTPaHu -
yenue cBoboppl CMU Hara’KMBaHMWEM HECOOTBETCTBYIOIIUX INTpadoB', a

9 Perrenue Koucrurynuonunoro Cyaa 1¥3-74/2010 ot 9 ceuntsabps 2010 ropa: «Ha camom apeae, mo
mHeHnio Cyaa, OCyIIecTBA€HHWe IPEeAyCMOTPEeHHOTO 3aKOHOM IIpaBa Ha KOHBEDPCHIO IIpaBa
IIOAB30BAHUA B IIPABO CO6CTBeHHOCTI/I MOJKeT OBITh OTpaHUYEHO IO BpeMeHU, HO TOABKO B
OTHOIIIEHUN CPOKOB IIOAQYM 3adBKM Ha OCYIIeCTBA€HHME 3TOro InpaBa. B oTAamYme OT TOTO,
OCyIIeCTBA€HHE YCTAHOBAEHHOTO 3aKOHOM IIpaBa He MOJKeT 3aBHCeTh OT 3(M(eKTHBHOCTH
paboThl OPraHOB, YIOAHOMOYEHHBIX AAS IDOBEAEHUS INPOIEAYPHI II0 IPUHATHUIO PEIIeHud O
mmpaBe, B, CA€AOBAaTEAbHO, yTpaTa IPHOOPETEeHHOTO Ha OCHOBAHMU 3aKOHA IIpaBa B pe3yAbTaTe
UCTEeYeHUsI MPEeAyCMOTPEHHOTO CpOKa He MOJKeT 3aBHCeTh OT TOTO, 3aBepIIUAU AU
KOMIIeTEHTHBEIE OpraHbl IPOIeAYPY B TedeHHe YCTAHOBAEHHOrO cpoka uAau HeT. HaoGopor,
TOABKO YVIIyIIeHHe AWUIIOM, B HHTepecax KOTOpPOTO YyCTAaHOBAEHO OIIPeAeAeHHOe IIpaBO B
NIPEAYCMOTPEHHBIE 3aKOHOM CPOKHM IPEANPUHATL yTBEP)KACHHBIE 3aKOHOM AEMCTBHUS, MOJKET
IIPUBECTU K yTpaTe IpaBa. Tak KaK ocCllapuBaeMoe IIOAOJKeHHe 3aKOHa O3HayaeT, 4To Aloboe
AMIIO, B OTHOIIEHUM 3asiBKK KOTOPOTO Ha KOHBEPCUIO IIpaBa IOAB30BaHUA B IHIPABO
CcOOCTBEHHOCTH KOMIIETEHTHBIM CyA IIePBOM WHCTAHIMW W OPraH BTOPOM HHCTAHIUU He
BLIHECYT IIPABOMOYHOE pellleHUe B TedeHHe IPEeAyCMOTPEHHOTO CPOKa, IMOTepseT He TOABKO
IpaBO Ha KOHBEPCHIO IIpaBa IOAB30BAHUS B IIPAaBO COOCTBEHHOCTH, HO U NPUOOpPETEeHHOe B
COOTBETCTBAM C 3aKOHOM IIpaBO TIOAb3oBaHusA, KoHcTturynuoHHb Cya yCTaHOBHUA, UYTO
nmonrokeHue InyHKTa 3 crarbu 104 3akoHa He COOTBETCTBYeT KaK TapaHTUPyeMOMY
KOHCTI/ITYHI/IQI;I npaBy Ha MHUPHOE€ IIOAb30OBAaHUE I/IMyI_T_[eCTBOM n ApYI‘I/IMI/I I/IMyH_[eCTBeHHBIMI/I
npaBaMH, NPUOOpPEeTeHHBIMM Ha OCHOBAHMM 3aKOHA, TaK W KOHCTUTYIMOHHOMY IPUHIUITY
paBeHCTBa Bcex Iepep KoHcTuTynuel u 3aKoHOM. Tak Kak BCe AHUIQ, KOTOPLIE YAOBAETBOPSIOT
YTBEPKAEHHBIM AAST KOHBEPCHU TPeOOBAaHUAM, AOAKHBI HaXOAUTBCS B OAMHAKOBOM IIPAaBOBOWU
IIO3UIIUK, OCIIapuBaeMO€e IIOAOKEeHHEe, II0 BBIINIEU3AOKEHHBIM IIPUYWUHAM He o6ecneqHBaeT
PaBeHCTBO IIepep 3aKOHOMY.

Pemenue Koucrturynuonuoro Cyaa 1¥3-231/2009 ot 5 wmas 2010 ropa: «Iloatomy
Koucturynuonuei Cya  BBICKa3blBaeT MHEHMe, UYTO IIOAHOMOYME, IpPeAOCTaBA€HHOe
KOMHeTeHTHOMY MI/IHI/ICpr, IO CBOEMn CY‘TI/I, BBIXOAUT 34 PAMKHU KOHCTI/ITYL[I/IOHHBIX TOAHOMOYHNH
WCIIOAHUTEABHON BAAQCTH Ha IIOAPOOHEe peryAMpoBaHHE CBOUM OOIIMM aKTOM (IIpeANrCcaHueM) B
meAdx obecrneueHUs COOAIOAEHUSI 3aKOHA OTAEABHBIX BOIIPOCOB, COAEPIKAIUXCS B 3aKOHe, M Ha
caMOM AeAe SBASeTCS ITOAHOMOYHMEM Ha CaMOCTOSATEABHOE PeryAMpoOBaHHe KaK IOpSAKa BEeAEHUS
peecTpoB CPeACTB MAcCOBOM MHMOpMALUK, TaK U CAaMOU NPOLIEAYPBl PErucTpaluu. Y4UTBIBAS
BBIIIIEN3A0KEHHOE, ITIOAOKEeHHe cTaThbi 2 3akoHa «O BHECEeHUU M3MeHEeHUHN U AOIIOAHEHUHN B 3aKOH
«O cpepcTBax MaccoBOM MH(OpMAaIupU» B YaCcTH IIYHKTa 2 yKasaHHOU cratbu 146 3akoHa «O
CpeACTBaX MaccoBoM wH@oOpManum» coraacHo MHeHUIo KoHcrurynmonnoro Cyaa He
COOTBETCTBYeT yCTaHOBA€HHOMY KOHCTUTyIMeM NPUHIUIY PAa3A€AeHHUs BAACTEM, YKAa3aHHOMY B
NyHKTe 2 cTaTbd 4 KOHCTUTYIIMM, U IOAOKeHHIO IyHKTa 1 cratbu 136 KoHcTUTyIuM, B KOTOPOM
B COOTBETCTBUU C yKa3aHHBEIM IPUHIIUIIOM ONPEAEASeTCS KOHCTUTYIIMOHHOE IIOAOJKEHUEe OPraHOB
rOCyAQPCTBEHHOTO — yIIpaBAEHUS KaK dYaCTH  HMCIOAHHTEABHOM BAacTH. Kpome ToTO,
Koucrurynuonusi Cya yKa3blBaeT Ha TO, YTO PEryAUpPOBaHUE BEACHUS peecTpa 00s3aTeAbHO
AOAJKHO BKAIOYATh YTOYHEHHE BHAA AAHHBIX, KOTOPBEIE BHOCSTCS B PEECTP, CPOKOB IIPUHATHUSA
pelleHUl IO IOAAHHBIM 3asdBKaM Ha pPETuCTpaluio, a TaKXKe peryAupoBaHue IIpaB H
0053aHHOCTEN, KOTOPBIE B IIPOIleCCe PErucTpanuu WMeIOT YYPeAUTeAb CPEeACTBa MacCOBOM
uH(doOpManuy, C OAHOM CTOPOHBI, M KOMIIETEHTHBIA OpPraH, OCYLIECTBASIOIIWM PEerucTpanuio, c
APYTOM CTODOHBI, BKAIOYasl IIPaBOBBIE IIOCAEACTBUS Oe3AeMCTBHUS KOMIIETEHTHOTO OpTraHa B
IIPEAYyCMOTpPeHHEIe CPOKHU. [TOCKOABKY HU OAUH M3 9THUX BOIPOCOB HE PETyAHUPYEeTCs 3aKOHOM, 3TO
O3HAayaeT, 4TO 3aKOHOAATEAb IlepeHeC MX PeryAMpoBaHHEe Ha ITOA3aKOHHBIM aKT KOMIIETEHTHOTO
MUHUCTPAQ, yKaBaHHLII‘;I B OCIIaprWBAa€eMOM ITOAOJKEHUH. KOHCTI/ITYL[I/IOHHEJﬁ CYA BBICKA3aA IIO3UIINIO,
YTO BOIPOCHI, KOTOPble BKAIOYAIOT IOPSIAOK PETYAMPOBAHUSA BEAEHUS PeecTpa, HeIIOCPEeACTBEHHO
KacalTCsl OCYLIeCTBACHUS TAPAHTUPYEMOU CBOOOABI CPEACTB MacCOBOM MHQOpPMAIUM, YKa3aHHON
B nyHKTe 1 crarem 50 KoHCTHUTyIUHM, NIOTOMYy YTO OT TOro, KakKUM 0Opa3oM 3THU BOIPOCHI
YpeI‘yAI/IpOBaHBI B 3HAUUTEABHOM CTeIleHU 3aBUCUT U OCyLT_[eCTB]\eHI/Ie KOHCTI/ITYLH/IOHHOI\;I TrapaHTUN
Ha CBOOOAHOE CO3AaHUe raseT U APYTHX CPeACTB MaccoBod mHdopManuu 6e3 paspemteHus. Mmes
B BHAY, UYTO B COOTBETCTBUH C IIOAOKEHMEM IyHKTa 2 cTaTbu 18 KOHCTUTYyIUU HOPSIAOK
OCYIIeCTBAEHUS TapaHTHUPOBAHHEBIX IPaB M CBOOOA MOXKET OBITH YTBEPIKAEH TOABKO 3aKOHOM, TO,
no MHeHHIO KomcrurynuonuHoro Cyaa, oclapuBaeMoe IIOAOKeHHe 3aKoHa He COOTBETCTBYeT
NyHKTY 2 cTtatbu 18 KoHcTuTynum».

10
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TaK>Xe IIPaBO COOCTBEHHUKOB JKUABIX U A€AOBBIX IIOMEIleHUN B CAydae U3 -
MeHeHMS Ha3HaueHUs W IIPOAA’KM OOINX IMOMeIlleHnul ',

MmenHO YIIOMAHYTHIE pelleHNtd ¥ BbICKa3dHHBbI€ IIPAaBOBLIE ITO3UITUN Konc-
TUTYyIOUOHHOTI'O CYAa II0 YKa3aHHBIM KOHCTUTYIIMOHHO-IIPABOBBIM BOIIPpOCAM

"' Penrenne Koncrurynuonnoro Cyaa 1¥3-231/2009 ot 22 uioasa 2010 ropa: «C ApPyrol CTODPOHHL,

OlLleHMBas COOTBETCTBHE OCIIapMBAEeMBbIX IITPA(HBIX NOAOKeHMN 3akoHa «O CpeaCTBaxX MacCOBOM
I/IHCbOpMaL[I/II/I)) C TOYKH 3peHHnd HUuX COOTBETCTBUA KOHCTI/ITYLH/IOHHLIM HOpMAaM, KOTOPBIMU
YCTaHAaBAUBAIOTCSI IIPUHIUIILI OCYIIeCTBACHHSI U AOIIyCTHMOTI'O OrpaHUYeHMsI TapaHTUPOBAHHBIX IIpaB
U CBOOOA YeAOBEKa U MEHBIITUHCTB, a TaK)Ke C TOYKU 3PEHUS UX COOTBETCTBUS IMOAOKEHUSM CTaTbU
10 EBpomneiicko¥ KOHBeHIUM M cTaTbu 19 MeskayHapopHoro mnakra, KoHcruTynuoHHbIM Cya
YUUTBHIBAA U IIPAKTUKY MEKAYHAPOAHBIX MHCTUTYTOB IIO 3allluTe IIpaB yearoBeka. Cyp yKasblBaeT Ha
TO, 4YTO OCOOEHHO BaKHOU SIBASETCS Ooraras IpakKTUKa EBpoleiicKoro cyaa IO IIpaBaM YeAOBeKa B
CBA3U C npuMeHeHHeM craTbu 10 EBpomneicKoll KOHBEHIIUM, B YaCTHOCTU B OTHOIIEHUM TOTO, AO
KaKO¥ CTeIleHH AOITyCKaeTCsl OTrpaHUYeHHe CBOOOABI, TapaHTHpOBaHHOU cTaThe¥d 10 ykasaHHOU
Konennuu. EBpomerickuii Cyp NOCAEAOBATEABHO IIPUAEPKMBAACA TOM IIO3UIUM, YTO CAydYaUd
3aKOHHOTO OTPAHUYEHUS CBOOOABI WMHAOPMALMU AOAKHBI INPEAyCMaTpPHUBATBCA 3aKOHOM U YTO
OrpaHUYeHUsI B COOTBETCTBUU C IyHKTOM 2 craTbu 10 EBpomelcKoll KOHBEHIMH MOTYT OBITh
NIpUMEeHEeHBbl TOABKO TOTAQ, KOIAA CUMTAIOTCS HEOOXOAMMBIMM B AEMOKPATUYECKOM OOIlecTBe.
[Mo3unua EBponercKoro cypa 3akKAKOYaeTcs B TOM, YTO CAMIIKOM BBICOKME BO3AOJKEHHBIE LITpadBbl,
WA BO3MEILleHUs, NPUCYKACHHBIE CYAOM, MOIYyT OOBEKTHBHO IIPUBECTH K 3aKPBITHIO CPEACTBa
MacCcoBOM HMH(MOPMAIUM, M YTO HA OCHOBAHUM 3TOrO HEAOIYCTUMBIM OOpPa3oM OIpAaHUYUBAETCS
cBob6opa MH(POPMHPOBAHUS, TO €CTb caMa yrpo3a IIPUMEHEeHUs] TaKoro HaKa3aHWUsI MOJXKeT
TIPEACTABASATE COOOM OrpaHMYeHue 3TOM CBOOOABI, IIOTOMY UYTO OHAa MOJKET IIPUBECTH K aBTOILleH3ype
caMUM CPEeACTBOM MACCOBOM UMH(OpMaUuMU U >KYPHAAUCTAMHU. YUUTHIBAS BBILIEU3AOKEHHOE,
Koncrurynuonnsii Cyp yCTAaHOBHA, YTO OCIIapUBaeMble IIOAOJKEHHSI He COOTBETCTBYIOT HU
IIOATBEPIKAEHHBIM Me}KAyHapOAHHM AOTOBOpAM, HHU IIPAKTUKE Me)KAy'HapOAHLIX I/IHCTI/ITYTOB,
OTBEYAIONIUX 3a 3alllUTy IIpaB U CBOOOA UYEeAOBeKa, a TaKKe, 4TO HeAb3sl CUYUTATh, YTO OHU
COOTBETCTBYIOT yTBEPIXACHHBIM KOHCTI/ITYLII/IQI‘/JI IIPUHIIUIIAM, HAa OCHOBAHUU KOTOPBIX AOAJKHO OBITH
obecIeyeHO OCyIIeCTBA€HHEe AIOOLIX TapaHTHUPOBAHHBIX IIPAB U CBOOOAY.

Pemenne Koncruryrnuonnoro Cyaa IY-95/2006 ot 17 mapra 2011 ropa: «ITonoskeHmeMm craTem 58
Koncturynuu u cratbu 1 TlepBoro mnpoTrokora K EBpOIeMCKON KOHBEHIUM IIPEAYyCMOTpeHa
BO3MOJKHOCTb OTMEHBI MAU OTPDAHHYEHUs IIpaBa COOCTBEHHOCTU U APYTMX UMYIIeCTBEHHBIX IIpaB, HO
TOABKO IIO IIPUYMHAM OOILIECTBEHHONM HeOOXOAUMOCTU. HecMOTpd Ha TO, 4TO IOAOKEHHEeM ITyHKTa 1
cratbu 18 ocnapuBaeMoro 3akKoHa IIPeAyCMaTpUBAeTCS HEOOXOAUMOCTb IPHUHATHS PeLIeHHs
O0IIIEAOMOBOTO COOPAHUA >KUABIIOB B CAy4Yae PEMOHTa IIAOCKOM KpBIIIM, TO eCTh KOHCTPYKIIUHN
KPB&BIIIHW, KOTOPOe, HECOMHEHHO, MOJXeT OBLITH B nHTEepecax BCeX BAAAEABIEB HEABUKHMMOCTU B 3TOM
3A@HMH, OCllapuBaeMble ITOAOKeHUs cTaTeid 21 u 22 3aKOHa He CoAep>KaT IleAb IIPUHATUS PellleHUi
O IepeHa3HaueHU!, TO eCTh IPUCOEAMHEHUU IIOMEI[eHUN OOIero MOAbL30BaHUs. YUUTHIBAsS BOIIPOCHI,
peryaupyeMble OCIIapMBaeMBIM 3aKOHOM, KOTOpPbIe B IIEPBYIO OYepeAb KacaloTCs OOCAY KUBaAHUS
3AQHUST, MOJKHO CAEAAQThb BBIBOA O TOM, YTO peIleHUs OOIeAOMOBOTO COOpPaHUs >KUABIIOB, IPUHSTHIE
Ha OCHOBAHUU OCIHOPEHHBIX IMOAOKeHUM crared 18, 21 m 22 3akoHa, HAIpaBAEHBI Ha TO, YTOOBL
WHBECTOP, KOTOPBIM IOAYYHA IIPABO HAaACTPOMUTH AOM, UMEIOIINM MAOCKYIO KPBINIY, TO €CTh IIpaBO Ha
IepeHa3HadeHue UAU IIPUCOEAUHEHNe IIOMeIeHUH OOIIero MoAL30BaHUs, B3aMeH 9TOMY OBIA 00s13aH
BBIIIOAHUTE PAOOTHL II0 PEMOHTY KPBIIIKA UAU APyTHe PabOThI IO OOCAY’KUBAHUIO 3AQHHS, O YeM OH C
OOIIIEAOMOBBLIM COOpPaHUEM >KHABIIOB 3aKAIOUYaeT AOTOBOP O B3aMMHBIX IIpaBaX M OOSI3aHHOCTSX.
OpHAKO ocliapuBaeMbI 3aKOH HE COAEP)KUT HU IIOAOKEHUs, KOTOpPBIMU OOAee IHOAPOOHO
PeryAupyrTCS 3TH BOIIPOCHl, HU TapaHTUU TOTO, YTO pellleHhe OOIeAOMOBOTO COOPaHUS >KHABIIOB
6YAeT IPUHATO B HHTEpeCcaX BCEeX BAAQAEABIIEB HEABUIKHMMOCTA B 3TOM 3AdHWUHK, a4 KMMEHHO, 4YTO
WHBECTOD, OCYILIEeCTBASIIONINN IlepeHa3HaueHHe IOMeIeHHH OOllero IOAb30BaHUs, OepeT Ha cebs
0043aTEeAbCTBO BBIIOAHUTE PAOOTHI IO OOCAYKUBAHMHIO 3paHuA. [lo MHeHHIO KOHCTUTYIIMOHHOIO
Cypa, ocnapuBaeMble IIOAOJKEHMSI 3aKOHA, TaKUM OOpa3oM, OCTaBASIOT BO3MOJKHOCTB AAS
IIPON3BOABHOI'O 1 HECIIPABEAAMBOI'O AUIIIEHUSA CcOOCTBEHHOCTH OTAEABHBIX BAAGAEABIIEB HEABUJKUMOCTHU
B 9TOM 3A@HUM B OTHOIIIEHUU TOMEIeHUHN OOIIero MOAB30BaHUs, YTO IIPOTUBOPEUUT TaPaHTUSAM IIpaBa
COOCTBEHHOCTH, IIPEAYCMOTPEHHBIM cTaThed 58 Koncrurynum m cratker 1 IlepBoro mpoTokoaa K
EBpomnericko#i KouBeHnuu. KoucTuTynuonuoii Cya CUHTaeT, UYTO OIPEAEACHUEM B3aWMHBIX
OTHOIIEHUN MeJKAY COBAAAEABIIAMU IIOMELIeHUIN OOIero IOAb30BaHMS, MCIOAB3Yys BEHIIIE
M3AOJKEHHBIM TIOAXOA, He 00eCcIeuyrBaeTCs PAaBEHCTBO, PABHOIPABHE U MPaBOBas HAAEKHOCTH BCEX
BAQACABLIEB HEABMIKMMOCTU B 3TOM 3AQHUU B OTHOLIEHHU CBOOOAHOTO IIOAB30BAaHHSI UMYIECTBOM B
TOMellleHUSAX OOIIero IOAb30BaHNUS, IOTOMY UTO AWIAM, B COOCTBEHHOCTU KOTOPBIX HAXOAUTCSH OOAee
TIOAOBHUHBI OOIIIe MAOIIAAU OTAEABHBIX ITOMEIeHUN 3AaHUS, IIPEAOCTaBASIETCS BO3MOKHOCTD AUIITUTH
APYTHX BAGAEABLIEB HEABMKHMMOCTH B 3TOM 3AAHUM UX UMYILIECTBA B IIOAB3Y YKA3aHHBIX AHUI] UAU B
MOAB3Y TPETBUX AUIL, @ He B OOIIUX UHTepecax BCeX COBAAAEABLIEB ITIOMEIIeHNN OOIero IOAb30BaHMA.
B cBa3uM C BBIIEU3AOKEHHBIM, II0 MHeHHio Cypa, pellleHHs IIO BOIpOCaM, CBSI3aHHBIM C
IepeHa3HaueHUeM OOlIel HeAeAMMOU COOCTBEHHOCTH, MOIYT IIPMHUMATBCA NIPU YCAOBUH, YTO BCe
BAGACABIIEI HEABMJKMMOCTH B O9TOM 3AAQHHM IIOAB3YIOTCS IIDAaBOM Ha paBHOIpaBHOEe IPUHSTHE
pellleHuss O IIOPSIAKE MCIIOAb30BaHUS OOLIMX dYacTel 3AAHMs, a TAaKKe IIPaBOM Ha AeWCTBEHHYIO
3aIUTy B CAydYae, €CAM pellleHne OOIEeAOMOBOIO COOPAHMSA KUABIIOB IIPUHATO B O0XOA LIEAU, AAL
KOTOPOU NIPaBO Ha IlepeHa3HaueHHe OOIIMX YacTel 3AaHUS YCTAHOBACHO 3aKOHOMY.
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YBa)KaAUCh 3aKOHOAAQTEAEM B IIpoOllecce IIPUHATHS HOBBIX 3aKOHOB, TO €CThb
B IIpoIlecce BHECEHWS U3MEHEHUU U AOIIOAHEHUHN B 3TU 3aKOHKEI. B 3TOM CBS-
31 HEOOXOAMMO OTMETHUTBh, YTO OTAEAbHBIE IIPABOBLIE IO3ULUU KOHCTUTYIN-
onHoro Cyaa yBakaauChb HapOAHOM CKYIIIMHOU U AO IPUHATUSA PELIeHUsS
00 ormeHe. Tak, HapuMep, 3aKOHOAATEAb IIPUHAA IPABOBYIO IIO3UIIUIO
Koncturynuonnoro Cyaa o BOIPOCY KOHCTUTYLJUOHHOCTH IIOAOJKEHUS 3a-
KoHa "O mpollepype BPeMEeHHOTO yIpaBAeHHs (0aHKpPOTCTBa)", Ha OCHOBA-
HHUU KOTOPOTO B CAyYae OCIIapHMBaHHUS AeHEeKHBIX TpeOOBaHMY, KOTOpPhIe AO-
Ka3bIBAIOTCS BCTYIMBIINM B CHUAY pellleHUeM, IIoAdYa MCKa BO3AaraeTcs Ha
KpPeAUTOpa, @ He Ha AOMKHHMKA B IIpOLecce HeCOCTOSTEABHOCTH. KOHCTUTY-
IUOHHBIN Cyp B CBA3U C 3TUM BO30YAUA B CAYKEOHOM IOPSIAKE CYAOIIPOU3-
BOACTBO IIO OIleHKe KOHCTUTYIIMOHHOCTHM TaKOTO IIOAOJKeHHs 3aKoHa 'O
IIpOIleAyP€e BPEMEHHOTO yIIpaBAeHUs (0aHKPOTCTBA)". MeXXAy TeM 3aKOHOAQ-
TeAb B XOA€ CYAONPOM3BOACTBA B KoHcTuTynmoHHOM Cyae NPUHSA HOBBIU
3akoH "O mporeAype BPeMeHHOTro yIpaBAeHHsI (O6aHKpOTcTBa)'. B ykasaH-
HOM 3aKOHe YTBEPJ)KAAETCS, 4YTO B CAydYae OCIIapUBAHUA TPeOOBAHUM, 3adB-
AEHHBIX Ha OCHOBAHUM IIOAAESKAIlero K UCIIOAHEHUIO AOKYMEHTa, II0pada UC-
Ka BO3AaraeTcsl Ha BPeMEeHHOTI'O YIIPABASIOIIEIro UAU APYTOTO KPEeAUTOPa, KO-
TOPBIM OCHapuBaeT AaHHOe TpeboBaHUWe. TakKuM 00pa3oM, MOAHOCTBIO TIPU-
HATA IpaBoBas no3unug KoHCTUTYIIMOHHOIO Cypa M B COOTBETCTBUM C HEU
BHECEHBI U3MEHEeHHsI B CIOPHOE IIOAOJKEeHUe U3 IpeAbIpyInero 3akoHa 'O
IIpOIleAyPe BPEMEHHOI'O yIIpaBA€HUs (6aHKPOTCTBA) ™.

K co>kanreHwuro, 3A€eCh MBI AONAJKHEI YIIOMAHYTH U APyTI'Yie IIpUuMepHhlL. OnHu Ka-
CaloTCd HeyBa’KeHUs IIPAaBOBBIX HOBI/IL[I/Iﬁ KOHCTI/ITYI_II/IOHHOI'O CYAa, BEIC -
KAa3aHHBIX B OTACABHBIX pPeIllleHuAX. Tax, Halrpumep, KOHCTHTYHHOHHbIﬁ
CY,A, B CBOEeM pellleHnun 00 OTKAOHEHUU WHUNIWATUBEL 110 OlleHKe KOHCTUTY -
IOHMOHHOCTH 3akoHa "O MeHCHUOHHOM CTpaXOoBaHMKM U CTPAXOBAHUU B CAY-
Jae I/IHBaJ\I/IAHOCTI/I" BBICKA3aA MHEHHE O HeOGXOAI/IMOCTI/I B COOTBETCTBUUN
C IMMPOBO3rAallTI€eHHBEIM KOHCTI/ITYLII/Ieﬁ pPaBeHCTBOM CYIIPYTI'OB, COCTOAIIUX B
Oq)I/ILII/IaABHOM 1 I'Ppa>XxAdHCKOM 6paKe, YCTaHOBAEHUSI TAKOI'O PaBe€HCTBA U
B 00OAACTH II€HCHOHHOTO CTanOBaHI/IHM. O,A,HG.KO TaKadad TOYKA 3peHud

3 Cmorpu monrokenue TyHKTa 5 crathu 117 3akoHa «O TIpOIeAype BPEMEHHOTO YIIPAaBACHMUS
(6amkpoTcTBa)», «CAy»ReOHBIM BecTHUK PC», Ne 104/2009, 99/2011.

" Pemenue Koncrurymuontoro Cyaa ¥3-90/2008 ot 30 mMapra 2011 ropa: «Opmako Koucruryrmonnsii Cya,
yKasblBaeT Ha To, uTo KoHctuTynus Pecnyoauku CepOus NpeAyCMaTpHBAeT, YTO IPa’KAQHCKHI Opak
NIPUPABHUBAETCA K ODUIIUAABHOMY OpPaKy B COOTBETCTBUM C 3aKOHOM (IIyHKT 5 CTaTbu 62) U 4TO CeMbd,
MaTb, POAUTEAU-OAUMHOYKUA M pebeHOK B Pecrmybauke CepOusi MOAB3YIOTCS CIEIIMAABHOM 3alllUTON B
COOTBETCTBUM C 3aKOHOM (ITyHKT 1 cTaTem 66), ¥ YTO M O(PUIIMAABHBIM, ¥ IPA*KAQHCKUM OPaKu SBASIOTCSA
He TOABKO IPU3HAHHBIMU KOHCTUTYIIMEeN, HO U paBHBIME. Taxoke KoHCTUTyIIMeN rapaHTUPYeTCsT 0codast
3ammTa ceMby, npudeM KoHcTtuTynuoHHBIM Cya yKas3blBaeT Ha TO, YTO KOTAQ Pedb HAET O CeMbe
(cemettnoM corose), KoHcTuTyIusa He OTAMYaeT OMUIIMAABHBIM Opak OT IPa’KAQHCKOTO (CeMeIHOTO)
Opaka. lcxoapss M3 yKa3aHHBIX IIOAOKeHHMU KOHCTUTYyIUM U yBaskasg IIPaBOBYIO IIPHUPOAY U
npepHa3HaueHWe MHCTUTyTa ceMeWHOM neHcuu, KoncturynuoHHBIM Cyp pelldA B COOTBETCTBUM C
noarokenueM cratbu 105 3axkona «O KoucrurynuonHom Cyae» HaIpaBUTh B appec Hapoamoit
CKyNIIAHBl MKCBMO, B KOTOPOM YKAa3bIBAeTCs Ha HEOOXOAMMOCTb B XOA€ BHECEHUsI W3MEeHeHHH B
ocmapuBaeMble IOAOKeHUs craTted 28, 29, 30 u 34 (a TakKe moaoskeHus cratel 28a u 30a) 3akoHa «O
IIeHCMOHHOM CTPAaXOBAaHUU M CTPAXOBAHWUM B CAydae MHBAAMAHOCTH», KOTOPBIMU PETyAMPYETCs IIPaBO
Ha IOAyUYeHHe CeMeWHOW IIeHCHM, KOTOpOoe Ha OCHOBAHUM YKa3aHHBIX IIOAOKEHHH NpPU3HaeTCs B
OTHOIIIEHUM CyIpPyra CTPaxoBaTeAsd, TO €CThb IIOAy4aTeAsl (BAOBBI M BAOBIIA), PEryAHPOBAaHUS IIpaB
CYIIPYTOB, COCTOSIIIIUX B TPa’KAQHCKOM Opake, TO eCTh BAOBLI MAW BAOBIIQ, COCTOSIINX B IPasKAQHCKOM
Opake, B COOTBeTCTBUU ¢ KOHCTUTyIIMEeH U OOIIeIPU3HAHHBIMU MEKAYHAPOAHBIMU aKTaMU».
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Koucrurynuonnoro Cypa He npu3HaBarach HapopHOU CKYNIIIIMHOU BIIAOTH
AO CeropHSIIHero AHsd. To ke caMoe KacaeTcs U pelileHus KOHCTUTYIIMOH-
Horo CyaA@, BBIHECEHHOTO B IIpOIlecce OIleHKM KOHCTUTYIMOHHOCTH "Ce-
MeHMHOTO KOAeKca", B KOTOPOM OTpa’keHa IIpaBoBasl MO3ulus KoHCTUTYIN-
oHHOro Cyapa 0 HEOOXOAUMOCTH 3aKOHOAAQTEABHOTO PEeryANPOBAHUS BBISB-
AEHHBIX IIPABOBBIX MPOOEAOB B OTHOIIEHUU OTAEABHBIX IIPaB AUIL, HAXOAS-
IIUXCA B OAHOIIOAOM Opake', U B CBA3M C 3TUM YKa3aHUEM OTCYTCTBOBAAA
COOTBETCTBYIOIIaa peakiusa HapopHONU CKYIIIUHEL

OtHomeHnne HapopHOM CKYNIIMHBI K MO3ULMSIM, COAEP>KaIMCS
B nucbMe Koncrturynuonunoro Cyaa

KpoMe BBIHECEHHBIX pelleHUU U OTPa’KeHHBIX B HUX ITPABOBBIX ITO3UIUN,
KouctutynuonHei Cyp TakyKe IBITAETCS BAUATH HAa 3aKOHOAAQTEABHYIO Ae-
SITEeABHOCTE ITyTeM CBOWX IIMCEeM, HallpaBAEHHBIX B aappec HapoaHo ckym-
mmHBI. Takasg akKTUBHOCTDH IposiBAsieTcss KoHcTuTynmoHHBEIM CyYAOM B CAY-
4ae, KOTA@ B IIpOIlecCe OIeHKH KOHCTUTYLIMOHHOCTH OTAEABHBIX ITOAOJKE-
HUM 3aKOHQ, OH KOHCTATHUPyeT HaAWuMe OIPEAEAEeHHBIX NPABOBHIX IIpole-
AOB HUAU 3aKOHOAAQTEABHBEIX HEAOCTATKOB, & TaK’Ke HeOIIPABAAHHOI'O OTCYT-
CTBUS 3aKOHOAQTEABHOU AEITEABHOCTH B IIAQHE OCYIIECTBACHUS KOHCTUTY-
IIMOHHOCTH U 3aKOHHOCTHU. [10 Mepe BBIIBAEHUS IIPABOBBIX IIPOOEAOB M 3a-
KOHOAAQTEABHOTO 0Oe3AeUCTBUSI B OOAACTH PEryAMPOBAHUS OIPEAEAEHHBIX
o0mecTBeHHBIX OTHOIlleHNNM KoHCcTUTynMOHHBIM Cyp HMHPOPMUPOBAA 00
sToM Hapopnyto ckynmumnay. TakuMm o6pa3om, Cya HEIOCPEACTBEHHO yKa-
3bpIBaA HapopHOM CKyIIHEe Ha HEOOXOAWMOCTE IIPUHATHUS HOBBIX 3aKOHOB
UAU Ha BHeCeHUEe U3MEHEHUMN U AOIOAHEHUU B OIPEAEACHHBINM 3aKOH.
AelicTBys TakuM obOpasoM, KoHcTtuTynnoHHEINM Cya B IEPHOA IIOCAE TIPHU-
HATUSA HOBOM KOHCTUTYIIMM AO CETOAHSIIHETO AHSI HAIIPABUA HECKOABKO
nuceM B HapopHyro cKymmjuHy. B cooTBeTcTBUM C 3TOM NpakTUKou KoHC-
TUTynuoHHBIN Cyp ykKazan HapopHOU CKyHIMHe Ha TO, YTO HEOOXOAMMO
MIPUHATH HOBBIM 3aKOH 'O peabWAMTANMU', HA OCHOBAHUU KOTOPOTO OyAET

> Perenue Koncrurymuonnoro Cyaa 1Y-347/2005 ot 22 nroas 2010 ropa: «3Ta cdepa oOIeCTBEeHHBIX
OTHOIIEHUH, 1Mo MHeHuIo Koucrurynunonnoro Cyaa, BXOAUT B OOAACTh IIPaB, IIPU ONPEACACHHUH
KOTOPBIX TOCYA@pPCTBaM IIPEAOCTaBACHO OOAee IIMPOKOE IIOAE AAS OLEHKHU. [ToaToMy HEeT HHMKaKuX
IOPUAMYECKUX TPEMITCTBUM AASL TOTO, YTOOBI B OTHOIIEHWH AMI[ OAHOTO U TOTO K€ IIOAQ,
MPOKUBAIOIIUX B IMOCTOSHHOM 3SKOHOMMYECKOM M 3MOIIMOHAABHOM COO3e, IPU3HABAAUCH
OIIpeAeAeHHbIe TIpaBa, KOTOPLIMH IIOAB3YIOTCSI CYNPYTH, COCTOSIIIIME B TPa’kKAQHCKOM Opake.
OTaeAbHBIE 3aKOHEL 7K€ BKAIOUAIOT B Ce0sl TaKWe PeIleHus, KOTOPBIMU rapaHTUPYIOTCS HEKOTOPEIe
U3 IIpaB, Ha KOTOpHIE YKa3blBAaeT IIOAATEAb MCKa. Tak, HalpuMmep, B IIOAOJKEHUSX CTaTbu 197
CeMeNHOro KOAeKca IIpaBO Ha 3alIUTy OT CEMEWHOIOo HACHUAWS IPU3HAHO He TOABKO B OTHOILIEHUM
CyIPYTOB, COCTOSIINX B I'Pa’KAQHCKOM OpakKe M CYNpPyroB, OBIBIINX B I'Pa’kKAQHCKOM Opake, HO U B
OTHOIIIEHWUN AWI[, KOTOpPhIE OBIAI MAM BCe elre HaXOAATCAd BO B3aMMHBIX OMOIIMOHAABHBIX HWAN
CEeKCyaAbHBIX OTHOIIEHUSX, 0e3 YTOUHEHHS TOTrO, MAET AU peyb O AWIlaX OAHOTO U TOTO K€ WA
Pa3HBIX IIOAOB. B COOTBETCTBMM C IIOAOJKEHMSIMH IOAIYHKTa 1 myHkTa 1 cratbu 98 3akoHa 00
YTOAOBHOM CYAOIDOM3BOACTBE OT OOSI3aHHOCTH AaBaTh IIOKa3aHUS 110 YTOAOBHOMY AEAY
0CBODOOIKAQIOTCS CYIPYT MOACYAUMOTO U AWUIIO, C KOTOPBEIM OH IIPOJKUBAET B TPa’KAQHCKOM Opake MAT
B AIOOOM APYTOM IIOCTOSIHHOM coOlo3e. BYyAyT AW M KOrAa 3aKOHOM rapaHTHpPOBAHBI M APyTHe IIpaBa
B OTHOIIEHUM AWI OAHOTO U TOTO JKe TIOAQ, KOTOpble MpoykuBaloT B de facto mapTHepcTBe,
NIpU3HaHUE KOTOPBIX TpeOyeT IOoAATeAb MCKa, 3aBHUCUT OT 3aKOHOAATEAS, KOTOPBIM HEKOTOpble U3
IIpaB, MMePEeYruCAEHHBIX B MCKe, He rapaHTpreT B OTHOIIIEHUU AUI], IIPOKUBAIOIINUX B I'PA’KAQHCKOM
Opaken».



YPeryAupoBaH BOIIPOC IIpaBa Ha BO3MellleHUe yIlepOa M BO3BpaTa KOH-
PUCKOBAHHOIO MMYIleCTBa PeaOUAUTHPOBAHHBIX AUIL, @ TaKKe OllpepeAe-
HBI IIpaBUAA IIPOLIEAYPHl, B COOTBETCTBUU C KOTOPBIMHU OYAYT BBIHOCUTBCS
pelleHus O IIpaBe AUIl Ha peaOMAUTAIIMIO M BO3MellleHue yiepba'®. B Ha-
POAHYIO CKYIIIMHY HApPaBA€HO W IHNCHBMO B CBA3U C 3akKoHOM "O mpea-
npuaTuax’'. B HeM yKa3blBaeTcs Ha TO, YTO OTCYTCTBUE 3aKOHOAATEABLHOTO
PeryAupoBaHUsI CPOKOB OKOHUYaHMS I[POLeAypPhl NpHUBAaTH3alUM OOIecT-
BEHHOTI'O KalluTaAd B IIPOTUBOBEC KOHCTUTYIIMOHHOMY IIOPYUYEHUIO AAS €eTO
YPETYAUDPOBAHUSA, O3HAdaeT AAAbHeNIlee COXpaHeHWe 3TOU (POPMBEI
COOCTBEHHOCTH, UTO IIPOUCXOAUT 0e3 COOTBETCTBYIOIETO0 KOHCTHUTYIIUOH-
HOro obocHoBaHugA". [Ipyu NPUHATUU pelleHns O KOHCTUTYLIIMOHHOCTU OT-
MAEABHBIX MMOAOKEeHUM 3akoHa 'O MAAHUPOBAHUM U CTpoUTeAbcTBe" KoHC -
TUTYIUOHHBIN Cyp yKazar HapopHOU CKyIIIMHE HAa €ro HeCOOTBETCTBUE
Korcrurynuu 2006 ropa B 4aCTU OCYIIECTBAEHUS CYA€OHOU 3aIUTHL B aA-
MUHUCTPATUBHOM criope’®. OcOoO0eHHO Ba’KHO yKazaHue KOHCTUTYIIMOHHO-
ro Cyaa HapoaHoi ckymiquHe B CBA3U ¢ 3akoHOM "OO yperyAmpoBaHUU
rOoCypApCTBEHHOM 3ap0AKeHHOCTH CPHO mo BaAlOTHEIM  cOepe’kKeHUSIM
rpa’kpaH”. B oTHoIIeHNN yKazaHHOro 3akoHa KoHcTuTynuoHHBIHM Cya 1po -
nH@opMupoBar HapopHyro CKyHNIIuHy O IO3UIUAX EBPONENCKOTO CyAa 1o
IIpaBaM YeAOBeKa U HeoOxopuMocTU npuHATua Pecnyoankou Cepdues Kak
yreHa CoBeTa EBponbl HEOOXOAUMBIX Mep AAS YPETyAMPOBAHUS 'CTaphbIX
BaAIOTHBIX cOepeskeHuM” B cooTBeTcTBUU C Pesoarorimeri CoBera EBpoIThI
1410 (2004)®. Ha nmecooTrBeTcTBUe KoHcTuTynuu 2006 ropa U HeOOXOAU-
MOCTb O€e30TAAraTeABHOrO IPUHATHUS HOBOI'O 3aKOHa yKasaHo Hapoanoi
CKyIIIMHE U B CBA3U C 3aKOHOM "O 3aKAIOYEHHUM M MCIOAHEHUU MEXKAY -
HapPOAHBIX AOTOBOPOB". AHAAOTUYHBIE ACHCTBUS OLIAU IIPUHATHI 1 IIPU Pac-
CMOTPEHUM KOHCTUTYIITMOHHOCTH 3aKoHa "O IPUOCTaHOBACHUM B3BICKAHUS
U CIMCAHUU 3aA0AKEHHOCTH II0 CTPaXOBBIM B3HOCAM B 00sg3aTeAbHOE Me-
AUTIMHCKOe cTpaxoBaHue"”. KoHcTuTynmoHHBIN Cya OOpPaTUACS C ITHCHEMOM
K HapopHOU CKyIIIIIMHE M II0 IIOBOAY BBIIBAEHHBIX HEAOCTATKOB B 3aKOHE
"O caHUTapHOU IPUTOAHOCTH IIHIIEBBLIX IIPOAYKTOB M TOBAPOB HApPOAHOI'O
noTpebAeHud". B nmucbkMe yKasblBaeTCsl Ha TO, YTO AQHHBIM 3aKOH yCTapea
U He COOTBETCTBYeT MeKAYHApOAHBEIM IIpaBUAAM M CTaHAAPTaM, a Takyke
HOpMaTHUBHO-IpaBOBOM 0a3e EBpomeiickoro Coto3a B obaactu Oe3omnac-
HOCTH IUIIEBBEIX IIPOAYKTOB U TOBAPOB HAPOAHOTO IIOTPeOAeHUMS™.

K cosxkanenuto, BOIIPpEKU 3HAYMMOCTU HEeYyPeryAnpOBAHHBIX IIPABOBBIX BOII-
POCOB, Ha KOTOPLI€ YKA3bIBAAOCH HapOAHOﬁ CKYIIITWHE, a TaKXXe BCACA-
CTBHUE ee HeOIIPpaBAAHHOI'O 3aKOHOAQATEABHOT'O GQSAQﬁCTBHH TaKue 06pa1_ue -
HUA KOHCTI/ITYU;I/IOHHOI‘O CYAa He AdAr YAOBAETBOPUTEABHBIX PE3YAbTATOB.
HapOAHaﬂ CKYIIITYHA UTHOPHUPOBAAA IIOYTH BCe YKA3aHUsL KOHCTI/ITYL];I/IOH-

' Mucemo Komcrurymumonnoro Cyaa 1Y-33/2008 ot 5 despaas 2009 ropa.

7 TIucemo Koucrurynuonnoro Cyaa IY-119/2005 ot 19 mapTa 2009 roaa.

'8 TTucemo Koncrurynuonnoro Cyaa I¥-101/2006 u TY-409/2005 ot 2 anpeas 2009 ropa.
19 TMucemo Koucrurynuonnoro Cyaa 1Y-122/2004 ot 16 anpeas 2009 roaa.

» TTucemo Koncruryruonnoro Cyaa TY3-71/2009 ot 17 aekabpsi 2009 ropa.

2 Tucemo Koucrurynuonnoro Cyaa 1Y3-168/2009 ot 28 okrsaops 2010 roaa.
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"Horo Cypa. B HEKOTODEBIX CAyYasdxX B 3aKOH OBIAM BHECEHBI AMIIL HEKO-
TOpBIEe IIONPaBKU. JTO, HAIpuUMep, caydah ¢ 3akoHoM "O papmoBeliaHuun”,
KOrAa B 3aKOH OBIAM BHECEHBI M3MEHEHUs, HO CIIOPHBIM BONPOC, Ha KOTO-
PBIM YKa3bIBAAOCH B IMcbMe KoHcTuTynuoHHOro Cyaa, OCTaAcs Heypery-
AUpOBaHHBIM. HapopHas cKymHIMHA YBa’kKHMAa TOABKO yKa3aHue KOHCTUTY-
nuoHHoro Cypa OTHOCUTEABHO BBIIBAEHHBIX HEAOCTAaTKOB B paHee
AerictBytomeM 3akoHe "O peabuamTanumn’. ITO OBIAO CAEAAHO IIyTEM IIPHU-
HATUSL HOBOro 3akoHa "O peaOUAUTALMU', KOTOPBIM ITOAHOCTBIO YPEryAU-
POBaHBI BCe BOIIPOCHL B COOTBETCTBUHU C yKaszaHueM KOHCTUTYLIMOHHOTO
Cypa®.

Apyrue Bupbl AesteabHocTu KoHcTtutynuonHoro Cyaa
B XOA€e 3aKOHOAAQTEABbHOIO IIpolecca

[ToMuMO BBINIEYKAa3aHHBIX BO3MOJKHOCTEM, BAMGHHE KOHCTUTYIIMOHHOTO
Cypa Ha 3aKOHOAAQTEABHYIO aKTUBHOCTH HapopHOM CKyNIIMHBI OTPa’kaeT-
CSl U B CAy4Yae IPUHATUS 3aKAIOUEHUS O MPHUOCTAHOBAEHUU CYAOIIPOM3BOA-
CTBa IO OIleHKe KOHCTUTYIMOHHOCTU OTAEABHBIX 3aKOHOB, a TaKyKe depe3s
IIpaBOBLIE MTO3UIUY, OTPA’KEHHBIE B PEIIEHUIX, IPUHATHIX 0 KOHCTUTYIIN-
OHHBIM >Kano0aM M >Kano0aMm HOCHUTEeAelN MPAaBOCYAHBIX (pyHKIMU. [lpuoc-
TAHOBAEHMEM TIPOIecca OI[eHKM KOHCTUTYIIMOHHOCTH 3aKOHa KoHCTUTYITH-
oHHBIM CyA TIpeAOCTaBASeT BO3MOJKHOCTH HapopHOU CKyIIIWHE B OTBe-
AEHHBIY CPOK BHECTU M3MEHEHUs B HEeKOHCTUTYIIMOHHBIE ITOAOKEHUS OT-
AEABHBIX 3aKOHOB. XOTS Ha IpakTHKe TaKoe oOpalieHne KOHCTUTYIIMOH-
"Horo Cyaa HapopHOU CKyIIIUHE IPONCXOAUT O4eHb PEAKO, OHO BCe-TaKU
npucyrctByeT. Hanpumep, Koucrurymuonasii Cya cAeAan 3TO B IIPOIEC-
ce OIleHKM KOHCTUTYIIMOHHOCTH 3akoHa 'O CcpeacTBax B COOCTBEHHOCTH
Pecniyoamkn Cepbus"®. HapoaHasi CKyIIIIMHA, XOTS U IO MUCTEYEHUM OTBe-
AEHHOTO CPOKa, IPUHSIAA HOBBIM 3aKOH "O rocypapCTBEHHOM COOCTBEHHOC-
TH", B KOTOPOM OTpa>keHbl yKaszaHus KoucturynmonHoro Cyaa.

OTAEABHBIM IIPUMEPOM SBASIOTCS IIPABOBBIE MO3UIMKU KOHCTUTYIIMOHHOTO
Cypa, KOTOpBIE OTPAa’KeHHBI B PEILIeHUAX, BEIHECEHHBIX 110 KaA00aM CyAbel,
Hen30paHHBIX B IIPOIecce BCeoOIero n3dpanusa Cypeu. B aTux perneHusax
Koncrurynmonssii Cyp yKaszan He TOABKO Ha HEAOCTATKU OCIIaPMUBAEMBIX
pelleHnil u3-3a OTCYTCTBUSA HapAesKallled MOTUBAIIUW, HO U Ha MHOTOYMC-
AeHHBIe HeAOPaOOTKHU B IIpOIiecce BHIHECEHUS PeIeHMY M WX HeapeKBarT -
HOe 3aKOHOAAQTEABHOE peryAupoBaHue. Tak, HalpuMep, B 9THUX pelleHUsX
YKa3bIBAaAOCh Ha HEAOCTATKM, CBSI3aHHBIE C OoDeclieueHreM KOHTPaAUuKTOP-
HOCTH IIPOU3BOACTBA, HEIIOCPEACTBEHHOTO y4YacCTHs B CYAOIIPOM3BOACTBE
AUI], B OTHOIIEHUU KOTOPBIX OCIIapUBAETCS IIPEAIOCHIAKA U30UPAaTEABHOC -
TH, @ TaK)Ke 0093aHHOCTU oOecredyeHUs NyOAMYHOCTH M MPO3PAaYHOCTH Ta -
KOrO CYyAOIPOM3BOACTBA*. AaHHEBEIEe yKasaHusa Korcturynuornnoro Cyaa

2 MucbMo Koncrurynmonnoro Cyaa 1Y-33/2008 ot 5 dheBpanst 2009 ropa; 3akoH «O peabuAUTAIIANY,
CayskeOHBIN BecTHUK PC, Ne 92/2011.

3 3aratouenne Korcturynmonnoro Cyaa 1Y3-33/2009 ot 9 mronst 2010 roaa.

% Pemrenue Koncrurynuonnoro Cyaa VIIIY-102/2010 ot 28 mas 2010 ropa («mpepmer CaBeand») u
Pemenne Koucrurynuonunoro Cyaa VIIIY-189/2010 ot 21 aekadps 2010 ropa («upepmer Tacuu»).



BCTPEUYEHBI COOTBETCTBYIOIIEU IMOAAEP)KKOU CO CTOPOHBI BeHenuaHCKOU
KOMHUCCHUH, A 3aTeM OBIAU NPUHATH HapoapHOU CKYNIMHOM B XOAE€ BHecCe-
HUS U3MEHEHUU B PSA IIPABOCYAHBIX 3aKOHOB™.

3AKAIOYEHUE

V3 BBIIIEN3A0KEHHOTO BBITEKaeT, YTO KoHCTUTYIIMOHHBIU Cyp He IBASIET-
Cd U He MOJKEeT OBITh ITO3UTUBHBIM 3aKOHOAAQTEAEM, TO €CTh OPTaHOM, He-
IIOCPEACTBEHHO MPWHUMAIOIIMM 3aKOHBI, U Ad’Xe OpPraHOM, YIIOAHOMOYEH-
HBIM IIPEAAATaTh MPUHSTHE OTAEABHBIX 3aKOHOB. Ero KOHCTHUTYIIMOHHAS
PYHKIIMS HCYepNBIBAETCd B IIPOIEeCcce 3allfUThl KOHCTUTYIIMOHHOCTHU, TO
€CThb UCKAIOUEHMS HEKOHCTUTYIIMOHHBIX 3aKOHOB AU UX OTAEABHBIX IIOAO-
KeHUW M3 IPaBOBOTrO MOPIAKA. B IPOTUBHOM CAydae, B35IB Ha CeOd POAb
"IO3UTUBHOTO 3aKOHOAATeAs", KoHcturyruonHb CyaA HEOCPEeACTBEHHO
HapylMuA OBl OCHOBOIIOAQTAIOMIUN KOHCTUTYIIWMOHHBINM IIPUHIIUII pa3pene-
HUS BAAcTel. B COOTBETCTBMU € 3THMM KOHCTUTYIIMOHHBIM IIPUHITATIOM
TOABKO 3aKOHOAATEAb YIIOAHOMOYEH IIyTeM INPUHATHUS 3aKOHOB HEIIOCPEA-
CTBEHHO PETyAUPOBATH ONpPeAeAeHHBIe chephbl OOIeCTBEHHON >KU3HU IIPU
IIOAHOM YBa’KE€HHUM TAapaHTHUPOBAHHBIX KOHCTUTynUen npasB U cBOOOA,. Ilo-
sromy Korcrurynuorsbs Cya AOAKEH IIO-IIPEKHEMY OCTABAThCS B IIPEAE-
AaX CBOMX KOHCTUTYLUMOHHBIX MOAHOMOUMY. OH MMeeT BO3MOKHOCTb TOAB-
KO 4Yepe3 NPOoIleCcC OIeHKNW KOHCTUTYIITMOHHOCTH OTAEABHBIX 3aKOHOB KOC-
BEHHO YKa3bIBaTh 3aKOHOAATEAID HA HEOOXOAUMOCTH K BO3MOJKHOCTD PETy -
AMPOBAHUS OIPEAEAEHHBIX OOIIECTBEHHBIX OTHOIIEHWU. YKa3aHHAs POAb
Koncturynmonnoro Cypa OCYIIECTBASETCS WMEHHO IIPU HCIOAB30BAHUU
BBIIIIEYKA3aHHBIX MOAXOAOB. Takue pevictBug KonctutyrnmonHoro Cyaa gB-
AdIOTCSI OOAee WAM MeHee YCIEeIIHBIMHM, TaK KaK B pelleHMdIX U IUCHMaX,
HalpaBAEHHBIX B appec HapoapHOM CKyNIWHBI, €ro MIpaBOBBIE IO3UITAN
CAENAHHBIE B CBA3U C 3TUM YKa3aHWd He HMMEIOT CTaTyC IIOAHOIIPABHOTO
IIPEANOSKEHNS 110 BHECEHUIO N3MEHEHUMN MAU AOIIOAHEHMM B 3aKOoH. OpHa-
KO B CHMAY CBOETO aBTOPHUTETA M IIPABOBOTO OOOCHOBAHUS CBOUX ITO3UIIUY,
pemenng KoHcTUTyIIMOHHOTO CyAa SBASIOTCS YPE3BBIYAMHO Ba>KHBIMU AT
YTBEP)KAEHNS KOHCTUTYIIMOHHOCTH M IPOIlecca NPUHATHS HOBBIX 3aKOHOB
UAM BHECEHUS U3MEHEHUU B y)Ke CYIIEeCTBYIOIINe. OTO IBASETCI AOTHYec-
KUM CAEACTBHUEM IOPUAWYECKOU CHABL peumleHnr KoHctuTynuorHoro Cyaa
KaK OKOHYATEeABHBIX, UCIIOAHUTEABHBIX U O0IIle00s3aTeABHBIX aKTOB. Omnyo -
AuKOBaHUeM pemeHusi Koncrurymuonnoro Cyaa o KaccupoBaHuu B "CAy -
>KeOHOM BECTHUKe" MCKAIOYAIOTCS M3 TIPABOBOM CUCTEMBI OTAEABHBIE HEKO -
HCTUTYIIMOHHEIE NTOAOSKEHMS 3aKOHA UAM 3aKOH B IIeAOM. DTO IPUBOAUT K
HEeOOXOAUMOCTU CPOYHOI'O 3aKOHOAAQTEABHOI'O pearupoBaHusi HapoaHol
ckymnmurHoM. OHa B 3TOM IIpollecce AOAKHA MCXOAUTH U3 IIPABOBBIX ITO3U-
nutt KouctutynuoHHOTO CyaQ, OTPa’KeHHBIX B PEIIeHNM O KaCCUPOBAaHUU.
Taxum obpasom, KorHcTuTynuoHHBIN Cya OCYILIECTBASIET KOCBEHHOE BAUS-

% 3akoH «O BHECEHHM W3MEHEHHH M AONOAHEHHH B 3akoH «O cyAbsix» U 3akKoH «O BHeCeHUU
U3MEHEHUN U AONOAHeHUM B 3akoH «O rocypapcTBeHHOU IpOKyparype», CAy>kKeOHBIM BecTHUK PC,
Ne 101/2010.
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HUe U Ha OyAylllee 3aKOHOAQTEABHOE PEryAMPOBAHUE OTAEABHBIX cep 00-
IIEeCTBEHHOM JKMU3HU. DTO OAHOBPEMEHHO SBASETCS U Ba’KHEUIITUM BAWUSHU-
eM KoucturynuonHoro Cypa Ha 3aKOHOAAQTEABHBIM Iponecc HapoaHou
ckynmuHel. Kpome toro, BaugHue Korncrturynuonunoro Cyaa Ha 3aKOHOAQ-
TeAbHbIE TIPOIlEeCChl MOJKET PeaAn30BaThbCs U IMOCPEACTBOM ITPABOBBIX IIO-
3UIMHN, OTPa>KeHHBIX B MOTHMBUPOBOUYHOM YaCTU €ro PeNIeHUM, a TakKe
IIOCPEACTBOM IINCEM, HAIlPAaBAEHHEIX B appec Hapoapuol ckynmunabsl. OpHa-
KO B TAaKOM CAydYae, B OTAMYNE OT HEIIOCPEACTBEHHOTO OO0S3bIBAIOIETO
AEVCTBUS PE3OAIOTUBHOM YACTU pElIeHWs O KacCUpoBaHUU KOHCTUTYyIIM-
oHHoro Cyaa, HapoapHas cKymIiuHa U Apyrue OpraHbl, YIIOAHOMOUYEHHBbIEe
NIPEACTABASITH 3aKOH, PelLIaloT, IPEAIPUMYT AU OHU KaKue-ANOO 3aKOHOAA-
TEeABbHBIE AEUCTBUS U B KAaKOU Mepe OYAYT yBa’kKaTb IIPABOBLIE ITO3UIIUU
Koucrurynmnonnoro Cyaa CepOum npu HPUHATUUA HOBBIX 3aKOHOB.

SUMMARY

The constitutional positions of the Constitutional Court of Serbia are sfip-
ulated by Article 166, Partl of the Constitution of 2006. Article 167 author-
izes the Constitutional Court with rather wide range of powers. In accor-
dance with the Constitution, in the legal system of the Republic of Serbia
the Constitutional Court is considered as an independent and separate
state body, the main goal of which is the protection of constitutionality and
legitimacy and rights and freedoms of person and minorities. Such a posi-
tion of the Constitutional Court is reinforced also by the constitutional def-
inition, as its decisions are final and mandatory.

The decisions of the Constitutional Court are of great importance for the
establishment of constitutionality and the process of adoption of the new
laws and amendment of the acting laws. Publication of the decisions of the
Constitutional Court on cassation in "Official Bulletin" excludes the non-
constitutional positions of the law and the entire law from the legal sys-
tem. This will bring the necessity of an urgent legislative regulation by the
National Parliament. The latter shall take the legal positions of the
Constitutional Court, expressed in the decisions on cassation as grounds.
Thus, the Constitutional Court exercises indirect influence on the future
legislative regulation in some spheres of public life.




B3AVUMOAENCTBUE
KOHCTUTYLHMOHHO CYAA
PECIIYBAUKU APMEHUA N ITPOKYPATYPbBI

ATBAH OBCEITSH
Tenepanvnviii npokypop Pecnyboauku Apmenus

YBarkaeMble y4acTHUKUA U roctu Koudepennun!
AaMBI 1 TOCITOAQ!

I_Ipe>K,A,e BCero IIO3BOABLTE IIPUBETCTBOBATDH Bamy NHUIIWNATUBY OPTaHU30-
BATb HOAO6HYIO KOH(pepeHLII/II-O u 1'[O6AaI‘OAapI/ITb 3a IIpUuraanieHye ydacT-
BOBATH 1 BOSMOJXHOCTB BBICTYIIUTB.

B cBoeM AOKA@Ae CUMTAIO IeAeCOOOpPa3HBEIM 3aTPOHYTH BOIIPOCHI B3aUMO-
perictBug Koncrurynmonnoro Cypa u IlpokypaTypsl PA, a Tak>ke BOIpO -
CBl KacaTeAbHO (DYHKIUM 10 PEryAMPOBAHUIO 3TUX OTHOIIEHUM.

Beccniopna poab KoncturynuonHoro Cyapa B AeAe IIOCTPOEHUS NIPaBOBOTO
rocypapcTBa, (hOPMUPOBAHUSA T'PA’KAQHCKOTO OOIECTBA, PA3BUTHUS AEMOK-
paTuy, 3alIUTEL IpaB YeroBeKa. KoHcTuTynuoHHEIM Cypa UCIOAHSAET Kpau-
He Ba)KHYIO (DYHKIIUIO - oO0eclieurBaeT BEpXOBEHCTBO KOHCTUTYIIUM U pas-
BUTHE KOHCTUTYIIMOHAAM3Ma B Halleu cdepe, a Takke popMupyeT B 00 -
I[eCTBe KOHCTUTYIIUOHHYIO KYABTYDY.

Koncturynmonnasa aeateabHOCTh KoHcTuTynmonHoro Cyaa PA moayumaa
HOBBIM pa3Max OCOOEHHO NMOCAe KOHCTHUTYIMOHHBIX pecdopm 2005 r.

B cooTrBeTcTBHHU ¢ Hamen Koucrurynuein IIpokypaTrypa IBAIETCS CaMOCTO-
SITEABHBIM I'OCYAQPCTBEHHBIM OPraHoOM, AeMCTBYIOIIMM B paMKaX IIOAHOMO-
UMY, BO3AOKEHHBIX Ha Hero OCHOBHEIM 3aKOHOM M B COOTBETCTBHU C APY-
ruMu  3akoHamu. XoTsa Koucrurynuonuei Cyp u IIpokyparypa PA
AEUCTBYIOT B paMKax IIPAaBOBOU Cephl, UX AEATEABHOCTb MHOTAQ Iepece-
KaeTcs U COo3AaeT PYHKIIMOHAABHBIE TOUKU COIIPUKOCHOBEHUS.

OpHa 13 (PyHKIIMOHAABHBIX TOYEK COIIPUKOCHOBEHUSA Mexay KoHcTuTynu-
oHHBEIM CypaoM u Ilpokyparypoir PA o0ycAaOBA€HA CYLIHOCTBIO M OCOO€EH -
HOCTSIMM IIOAHOMOYHM IIPOKYPATyphl B CUCTEME I'OCyAAPCTBEHHBIX OPraHOB
BAACTH.

HpOKypaTypa HajpeAeHa PAaAOM TOAHOMOYHH, B KOTOPLEIE BXOAAT obecrieue -
HUEe COG]\IOAQHI/IE[ KOHCTI/ITYHHI/I Y 3aKOHOB OpraHaMu IIPeABAPUTEABHOTO
CAEACTBHUA M AO3HAHUMSA, MCIIOAHEHME HAaKd3daHWA 1M MHBIX Cl)OpM IIPUHYXAE -
HUs, obeclieueHne OXPAaHBI TOCYAAPCTBEHHBIX WM MMYIIIECTBEHHBIX UHTEpe-
COB, a TaKXXe IIpeAyIIpeXXapeHunue pe]HeHHfI, IIPOTHUBOpPEYAITNX KOHCTI/ITY -
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ATBAH OBCEITSAH. TEHEPAABHAS ITPOKYPATYPA PECITYBAVUKU APMEHU S

UMY U 3aKOoHaM. TeM caMbIM IIPOKypaTypa CIIOCOOCTBYeT YKPEIIAeHUIO IIpa-
BOBOI'O I'OCYA@QPCTBa, (POPMUPOBAHUIO I'PA’KAQHCKOI'O OOIIEeCTBa, IIPEeAOTB-
pallleHUIO HapylleHU! IIPaB U CBOOOA YEAOBEKa, U B UTOTE - O0ECIIeUeHNIO
BepxXOBeHCTBa KOHCTUTYIIMKM U Pa3BUTUIO KOHCTUTYIIMOHAAW3Ma B HallleM
rOCyAapCTBe.

HoBble BO3MOKHOCTH B3aMMOAEMCTBUS MeXAYy KoHCTUTYIIMOHHBIM CyAOM
u IIpokypaTypoil PA oco6eHHO MOSIBUAWCH IIOCA€ KOHCTUTYIIMOHHBIX pe -
dopM, B pe3yabTaTe KOTOPHIX ['eHEepaAbHBIM IPOKYPOP HOAYYUA ITOAHOMO-
yre obpaimaTrbcs B KorncturynuonHbM Cya IO BoIpocaM KOHCTUTYIIMOH-
HOCTH HOPMAaTHBHBIX aKTOB, II0 KOHKPETHOMY AEAYy, HaXOASIIeMyCs B ero
ITPOU3BOACTBE.

CunTaro Hy’)KHBIM OTMETHUTH, YTO IIpaBOBasi KOHITEMNS "KOHKPETHOE AEAO,
HaXOAAIIeecss B IIPOM3BOACTBe ['eHepaAbHOTO TPOKypopa”, U3AOKEeHHas B
nyHkTe 7 yactu 1 cratbu 101 Koucturynus PAB co3paBara cepbe3HBIE
TpoOAeMBI B TPABONPUMEHUTEALHOM IpakTuke. Ha sTamax AO3HaHUS U
IIPEABAPUTEABHOTO CAEACTBUS IIPOU3BOACTBO II0 YTOAOBHOMY AEAY OCVIIE -
CTBASIIOT OPraHbl AO3HAHUA U IIPEABAPUTEABHOI'O CAEACTBHUS, @ Ha dTalle CY -
AEOHOTO CAEACTBUS - CyA. EcAu A@HHYIO KOHCTUTYIIMOHHYIO HOPMY TOAKO-
BaTh OYKBAAbHO, CyTy0O C TOUKHM 3pPEHHd IIPOIeCCyaAbHOTO IIpaBa, TO IMO-
AyYaeTcsd, 4TO ['eHepaAbHBINM IPOKYPOP BOOOIE He MOYKET OCYIIeCTBAATH
AQHHOE IIOAHOMOYHE, IIOCKOABKY ['eHepaAbHBIN IIPOKYPOP HEe MOJKET B3ATh
B IIPOM3BOACTBO KaKoe-AMOO AEAO M BBICTYIIaTh KaK OPraH, OCYIIeCTBASIO-
WY ITPOMU3BOACTBO II0 KOHKPETHOMY AEAY.

Kpome srtoro, 3akon PA "O KoucrurynuonanoMm Cyae" mpepycMaTpHUBaeT,
YTO CYABI MOTYyT oOpaimarecs B KoHcTUTynuoHHBIM Cya IO KOHKPETHOMY
AeAy C MOMEHTA HadaAa IIPOM3BOACTBA IIO AEAy AO MOMEHTa IIPUHATHUS pe-
LIIeHUS 110 CYILIEeCTBY, a ['eHepaAbHBIM IPOKYPOP - C MOMEHTa IPUHATUS A€ -
Ad B IIPOM3BOACTBO AO €TO HAIIPABACHHUS B CyA B IIPEAYCMOTPEHHOM 3aKo-
HOM IIOPSAKeE.

OTa cyry00 TeopeTHYeCKas 03a00UYeHHOCTh IIEpePOCAd B CEPBE3HYIO IIPOD-
AeMy, Korpa I'eHepanpHBIM TpoKypop 27 ceHTa0psa 2010 r. oOpaTuacga B
Korcrurynuonnsii Cya PA AAg pellleHHSI BOIIPOCA O COOTBETCTBUU YAaCTHU
3 cratbu 309.1 YIIK PA Koucrurynuu PA.

B xope paccmorpenus KoHctuTynnoHHBIM CypoM oOpallleHus ['eHepanb-
HOro IIpoKypopa Kadeapa yroroBHOro mpoliiecca U KpUMUHAAUCTUKY FOPU-
pandeckoro (pakyasrera EI'Y mpepcTaBuaa 3aKAlO4eHHE, B COOTBETCTBUU C
KOTOPBIM [‘eHepaAbHBINM HPOKYPOP MOJKET OCIapuBaTb KOHCTUTYIIMOH -
HoCcThb 4Yactu 3 crartbu 309.1 YroAOBHO-IIPOIECCYAABHOTO KoOAeKca PA
TOABKO I10 KOHKPETHOMY YI'OAOBHOMY AEAY, HaXOASAIIEMYCS B €ro IIPOH3BO -
AcTBe. CAepOBaTeAbHO, IO BOIPOCY KOHCTUTYLMOHHOCTH TOT'O WAU HMHOI'O
akTa B KoHcturynuonHsi Cyp MOXKeT 0oOpallaTbCsa TOABKO Cyp, a ['eHe -
PAABHBIN IPOKYPOP B XOAE CYA€OHOI'O CAEACTBUSA MOJKET OOPATUTBECA B CYA
C COOTBETCTBYIOIIUM XOAATANCTBOM. ['eHepaabHas IIPOKyparypa IHIPHAEP -
JKMBAAaCh TOIO MHEHMd, 4TO INYHKT 7 yactu 1 cratbm 101 KoncTuUTynun



PA AOAKEH TOAKOBATBCS B IIUPOKOM CMBICAE - B KOHTEKCTe KOHCTUTYIIU-
OHHBIX IIOAHOMOYHUM IIPOKYPaTYPHI.

KoncturynuonHsii Cyp paccMOTpeA AaHHOe oOpallleHHe ['eHepaabHOTO
IIPOKYpOpa ¥ BBIPA3UA CBOIO mOo3unuio B IlocTaHoBAeHMU OT 4 (peBparsa
2011 r., B KOTOPOM KOHCTQTUPOBaA, YTO 3aKOHOAAQTEABCTBO B YTOAOBHO-
IIPOIleCCYaAbHOM CMBICA€ He YTOYHSEeT IIpaBOBOe IIOHATHE "KOHKpPETHOe
AENO, Haxopdlleecsl B NMPOU3BOACTBe ['eHepaabHOro mpokypopa'. OHO He
MOJKET TOAKOBATBbCS HA OCHOBAHUU IIPUMEHEHUS OTPACAEBOM IIPABOBOU
MeTOAOAOTHHU. DTO IIOHATHE HeOOXOAWMO TOKOBAaThb B COOTBETCTBUU C €TO
KOHCTUTYLITUOHHEBEIM 3HAQUEHUEM - B PAMKAX KOHCTUTYLUOHHBIX IIOAHOMO -
YUY NPOKYypPaTyphl.

Koncturynmonnsii Cya B pacIIUpPeHHOM TOAKOBAHMU ITyHKTa 7 4acTu 1
cratbu 101 Koncturynmum PA KoHCTaTHMpyeT, 4TO MpaBOBas KOHIEMIINS 'B
NIPOM3BOACTBe ['eHepaAbHOTO MPOKypopa' OTHOCUTCS K OCYILIECTBAEHUIO
BCeX IIOAHOMOYHUM IIPOKYPATOPH], IIPeAyCMOTPeHHEIX cTaThell 103 KoncTu-
Tynuu PA. EcAu IpU OCyIeCTBAEHUU 3THUX IIOAHOMOYUM BBIBASIETCS HEOO-
XOAUMOCTB OLI€HUTh KOHCTUTYIIMOHHOCTD [IOAOJKEHUM HOPMATUBHOTO aKTaQ,
Ae’Kalllero B OCHOBE IIPMHMMAEMOI'0 B PaMKaX CBOMX IOAHOMOYMU pellle-
HU4 10 KOHKPETHOMY AeAy, TO ['eHepaAbHBIN IPOKYPOP MOJKeT OOPaTHUTh -
cqa B Korcturtynuonusii Cya,.

OpnoBpeMenHO Koucturynuorubsd Cyp yTBEP;KAQET, 4TO cTarkd 71 3ako-
Ha PA "O Konucrurynmonnom Cyae" He pAaeT TOCAEAOBATEABHOTO U CUCTEM -
HOTO peIeHmusT OTHOCUTEABHO IIPaBOCYOBEKTHOCTH [eHepaAbHOTO IPOKY-
popa. Coraamasch C BBEIIIEYIIOMSIHYTON TOUYKON 3peHmns KOHCTUTYIIMOHHO-
ro Cyaa, MBI HaXOAWM, UYTO HEOOXOAWMO BHECTU COOTBETCTBYIOIIWE IIOII-
PaBKM B CTaThi0 71 yKazaHHOTO 3aKOHQ, a IPU BO3MOKHOCTH U B CTAThIO
101 Koucturynum PA, u yTOYHHUTH paMKU IIPAaBOCYOBEKTHOCTU ['eHepanb-
HOTO IIPOKypopa.

CunTaio HEOOXOAUMBIM BKPATIe 3aTPOHYThH TaK)Ke BOIIPOC O COOTBETCTBUU
vactu 3 crarbu 309.1 YronroBHO-pomeccyaabHOro Kopekca PA Kouctury-
num PA, B cBA3U ¢ KOTOPBIM ['eHepaabHBIU NPOKypop oOpamaaca B KoHc-
TUTyOuOHHBIM Cyp, HIOCKOABKY AAHHAs IIPaBoOBas HOpPMA IIOABEPIAACH
CIIOPHOMY TOAKOBaHMIO KaccanmuoHHeIM CyaoM PA.

Yactes 3 craTteu 309.1 YroAOBHO-IIPOLECCYAABHOIO KOAEKCA IIPEeAyCMaTpu-
BaeT, YTO IIPOKYPOP A0 YAAAEHHS CyAa B COBeIlaTEeAbHYIO KOMHATy MOJKeT
U3MEeHUTh OOBUHEHNE, B TOM UYUCAe U B CTOPOHY €rO OTSAIYEeHUs, €CAU AO -
Ka3aTeAbCTBa, OOCAEAOBAHHBEIE B XOAE CYA€OHOI'O CAEACTBUS, CBUAETEAD -
CTBYIOT O TOM, UYTO OOBUHSEMEIN COBEPIIUA He TO IIPeCcTyIIAeHHe, B KOTO -
poM OH OOBHMHAeTCA. B Xope CypeOHOTO CAEACTBUSA IO KOHKPETHOMY YTIO -
AOBHOMY A€AY OOBHHUTEAb BBEIHOCUT IIOCTAHOBAEHME 00 M3MEHEHUM OOBU -
HEeHUSI U IPeAbIBAE€HUU HOBOTO.

Cypa, yiioMuHas nocraHoBAaeHne KaccanuornHoro Cyaa ot 18 depansg 2009 r..
oTpebOBaA OT IMPOKypopa IPU M3MeHeHUU OOBUHEHMS COCTaBAEHMS HO -
BOr0 OOBHHUTEABHOT'O 3aKAIOUEHMS B CYA€OHOM IIpoliecce.
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OueBupHO, 4TO Takoe ToAaKoBaHMe Kaccammonuoro Cyaa ot 18 deBpana
2009 r. o npuMeHeHumn cratbu 309.1 YroAOBHO-IIPOIECCYAABHOTO KOAEKCA
npotuBopedutr cratbe 5 Koncrurynuu PA u HOpMaM YTOAOBHO-IIPOLECCY-
aarpHOro Kopekca PA. KpoMme atoro, Kaccanuonuet Cypa, IpepaycMaTpUBas
AT OOBHHUTEAS paHee He IIPEAYCMOTPEHHYIO YTOAOBHO-IIPOIIECCYyaAbHBIM
IIPAaBOM OOA3aHHOCTB, BBIIIEA 3@ PAMKHM CBOUX IIOAHOMOYUH, (pOopMUDPYS
BBIMBIIIIAECHHBIN IOPSIAOK NPHUBAEUYEHUS K YTOAOBHOM OTBETCTBEHHOCTH, B
TOM CAy4Yae€, 4TO B COOTBETCTBUU C KOHCTUTyIIMel OH (POPMUPYETCS UCK-
AIOUMTEABHO 3aKOHOM.

Koucturynuonnsiti Cya, 3aTparuBasi AQHHYIO IPOOAEMY, BBIPa3HA CBOIO IIO -
3WUIVIO, B COOTBETCTBUU C KOTOPOM II0 pacCMaTPUBAEMOMY B CYAe AEAy He
MOJKET COCTAaBASITLCS OOBUHUTEALHOE 3aKAloueHue, U crathber 309.1 Yroaos-
HO-IIPOIIeCCYaABHOI'O KOAEKCQ, @ TaKyKe ADYTHUMU HOpMaMU TaKoe IIpaBOBOe
peryAupoBaHHue He IIPEAYyCMOTPEHO, CA€AOBATEABHO, YTOAOBHO-IIPOIECCY-
aAbHBIe HOPMBI He MOTYT TOAKOBAThCS IO-Apyromy. CocTaBAeHHe HOBOTO
OOBUHUTEALHOTO 3aKAIOUCHHS UAU H3MeHeHNe OOBUHUTCALHOTO 3aKAIoue-
HMSI BO3MO>KHO TOABKO B XOA€ AOCYA€OHOTO IIPOM3BOACTBA IIO AEAY.

Kpome Toro, ['eHEparbHBIN TPOKYPOp APMEHHH ellle ABa*KALI OOpaliancs
B Koncturyruonusii Cya IO BOMPOCY KOHCTUTYIIMOHHOCTU ITOAOKEHUM
HOPMAaTUBHBIX aKTOB.

Taxk, 7 utoasa 2006 r. B YTOAOBHO-TIPOIIECCYAABHEIN KOAeKC PA OBIA BHeCceH
pPSA IIOIIPABOK U AOIOAHEHUM, KOTOPBIMU OBIA IIPEAYCMOTPEH HOBBINM HWHC-
TUTYT O MOPIAKE HNPUHATUS B IIPOM3BOACTBO KACCAIIMOHHOU >KAAOOBI IIPO-
THUB aKTOB aleAAIIIMOHHOTO CyAQ, BCTYNHMBIIUX B 3aKOHHYIO CHUAY. B dacT -
HOCTH, 4acCTh 2 cTaTbu 414.1 YronoBHO-IpOIleCCYaAbHOTO KopeKca PA mpe-
AycMaTpuBaeT, uyTo KaccamuoHHusli Cya NpUHUMAaET pelleHue O BO3BpaTe
KacCaMoOHHOU >KanroObl B TeueHme 10 pHel. A B nyHKTe 1 wactu | craTem
414.2 YTIK otmedaetrcd, yTo Kaccanuonubell Cyp IpUHUMAET >Xaro0y B
IIPOM3BOACTBO, €CAM CYAeOHBIU aKT, npmHuMaeMblll KaccanmuoHHbBIM Cy-
AOM, MOJKET MMeTh CYyIleCTBeHHOe 3HaueHne AN OAHOOOPa3HOTo IpuMeHe-
HUS 3aKOHA. B ITyHKTe 3 AQHHOM CTATbU YIIOMUHAETCS O TIXKEABIX IOCAEA-
CTBUSX BO3MOJKHOU CyAeOHOU OIIMOKU B pe3yAbTaTe HapyIIeHWs Ipollec-
CYaAbHOTO MAM MaTepPHaAbHOTO IIpaBa.

Yacte 2 crateu 414.1 VIIK He o0g3biBaeT Kaccanmuonubi Cya OOOCHOBHI-
BaTh M MOTHBUPOBATH pelIeHHe O BO3BPAIlleHMU KAaCCAIMOHHOU >KAaAOOBI, a
HEeOIPeAEAeHHOCTb U HeUeTKOe H3AOJKeHNe OCHOBaHUM, 3aKpeNAeHHBIX B
YTOAOBHO-IIpOIlecCyarbHOM 3akoHe, AaeT KaccamyonHomy CyaAy HeOTpaHU -
YyeHHOe IIOAHOMOYNEe OIIeHUBATh 3TH OCHOBAHUS II0 COOCTBEHHOMY YCMOTpE -
Huto. [Nlosromy Kaccanmonnsir Cyp, IpUHUMASA 3@ OCHOBAHWE 3T HOPMBI, B
OCHOBHOM BO3BpalllaeT KacCAllMOHHBIE JKaAOOBl 0e3 BCIKOro OOOCHOBAHMUA.

Koucrurynuonnsii Cypa, paccMaTpuBas oOpaijeHue ['eHepaAbHOIO IIPOKY -
popa o BOIIPOCY COOTBETCTBUS BBHIIIEYKA3aHHOI'O IIOAOKEHHS HOPMATUB -
Horo akra Koncrurynum PA, B cBoem IToctanoBaeHnu ot 11 anpeas 2007 r.
MPEANOSKUA UCUYEePHBIBAIOIlee pelleHre AAHHOU IPOOAEMEL.



B uwactHOCTH, Cyp yKas3aa, 4TO pacCMOTPEHUE AIOOOM JKAAOOBI He SBASET-
ca 3apauent KaccanuonHoro Cyapa, HO 3aKOH AOAKEH YUYUTHIBATH, YTO, WUC-
XOAS U3 KOHCTUTYIMOHHBIX PyHKIMN KaccarmornHoro Cyaa, ero moAHOMO-
ung OyAyT HaubOoaee IIEeAOCTHBIMHU, €CAU OYAET IIPEABIBACHO 3aKOHOAA-
TeAbHOe TpeboBaHUE O IMPUUYMHE BO3BpaTa KaCCAIlMOHHOM >KaAoObI. Takou
IIOAXOA, CTAHET HE TOABKO CEPBLE3HBIM BKAAAOM AQHHOMW CyA€OHOM MHCTAaH-
uuu B popMHUpOBaHUe OOAee LIeAOCTHOTO IIpelleAeHTa, HO U, II0 CYTH, COK-
PaATUT KOAUYECTBO HEOOOCHOBAHHBIX >XAA00 U MHOBBICUT dPPHEKTUBHOCTH
[IPaBOCYAUS.

Chepytoliiee 3asBAeHUe ['eHepaAbHOTO IIPOKypopa ApMeHHH, KOTOpoe OHI -
A0 HanpaBaeHO B KoHcturynmonHBIM Cypa 22 centsaops 2010 ropa, kaca-
AOCh KOHCTUTYIIMOHHOCTH YacTu 1 ctaTbm 426.1 YTOAOBHO-IIPOIleCCYaAbHO-
o KOAEKCAQ, IMPU HAAUYHUU KOTOPOU MCKAIOYAAACh BO3MOYKHOCTH II€PECMOT -
pa pellleHus: opraHa yroAOBHOTO IIpeCAeAOBaHMSI Ha OCHOBAHUU BHOBB OTK -
PBIBIINXCSA OOCTOSITEABCTB.

Koncturynmonnsii Cya, pacCMOTPEB BOIIPOC O KOHCTUTYIITMOHHOCTU Yac-
™ 1 cTtaThu 426.1 YTOAOBHO-IIPOIECCYaABHOTO KOAeKca, cBouM IlocTaHoB-
AenueM ot 4 ¢eBparsa 2011 ropa TOCTaHOBUA, YTO OTCYTCTBUE CHUCTEMHOTO
IIPABOBOTO PETryAMPOBAHUS OTHOCUTEABHO BO3MOJKHOCTUA IIe€pecMOTpa
OKOHYATEABHBIX PeIIeHUN OpraHa YrOAOBHOTO IIPECAEAOBAHUSA O IIpeKpa-
IIEHUNU YIOAOBHOI'O IIPOM3BOACTBA IO AEAY, O NPEeKpAallleHUU YTOAOBHOI'O
IIPECAEAOBAHUSA HAU HEOCYIIeCTBACHUU YTrOAOBHOI'O IIPECAECAOBAHUA II0O
BHOBBb OTKPBIBIIUMCSI UAM HOBBIM OOCTOSTEABCTBAM OOYCAOBAEHO AEMCTBY-
omen POPMYAUPOBKOU 3TOU CTATbH, B Pe3yAbTaTe 4ero BO3HUKAET yIPo-
3a HApYyIlIeHUd IIpaBa YeAOBeKa Ha 3(P(PeKTHUBHYIO IPABOBYIO 3allJUTy CBO-
UX IIpaB M CBOOOA Tepep CyAeOHBIMU M APYTMMHU IIPaBOOXPAHUTEABHBIMU
OpraHaMu.

[To parrOMY Bompocy KoucturynuoHHBINM Cyp PA mocTaHOBUA HNPU3HATH
CAOBO "TOABKO", mpuMeHeHHOe B yacTu 1 cratey 426.1 YTIK, mpoTtuBopeua-
muM TpeboBaHuAM dacTu 1 crateu 18 Koucturynum PA 1 HepelCTBUTEAD-
HBIM, IOCKOABKY OHO MCKAIOYAeT IIePeCcMOTP APYTMX OKOHYATEABHBIX aKTOB
B YCTQHOBAEHHOM 3aKOHOM IIOPSIAKE Ha OCHOBAHWM BHOBB OTKPBIBIINXCS
UAM HOBBIX OOCTOSITEABCTB.

Kouncturynuonnemi Cya, pacCcMaTpuBas BOIIPOCHI COOTBETCTBHUSA IIOAOJKE-
HUM 3aKOHOB U APYTUX IIPABOBBEIX aKTOB OCHOBHOMY 3aKOHY, IPUHUMAaeT
pelleHus, KOTOpHle, o0ecleunBass BEPXOBEHCTBO KOHCTUTYyIUH, UMEIOT He
TOABKO IIPAKTHUYECKOE, HO U Ba)KHOE TeOPeTUYeCKOe 3HAdYeHUe.

ITpokypaTypa ApMeHHU NIPU3HAET TOT AOKTPUHAABHBIN IIOAXOA, B COOTBET-
CTBUU C KOTOPBLIM IIOAOJKEHUS IIPAaBOBBIX HOPM B IIPAaBOIIPUMEHUTEABHOU
IIpakTUKe He MOTYT IIPUMEHSITHCS TakK, YTOOBI IPOTUBOPEUYUAU KOHCTHUTY -
IIMOHHO-IIPABOBOMY COAEPIKaHUIO, CPOPMYyAUPOBAaHHOMY no3unuen Kouc -
TuTyuoHHOro Cyaa.

B aTOoM oTHOIIIeHUU, ecAu Ad’Ke TIOAOJKeHHe IIPAaBOBOI'O dKTa CUMTAETCA KOHC -
TUTYIIUOHHBIM, HO B HpaBOHpI/IMeHI/ITeA_BHOI‘/II IIPAKTHKE IIPpHMMEeHAdeTCd C TeM
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TOAKOBAHHEM, KOTOPOe IIPOTHUBOPEUUT KOHCTUTYIIMOHHO-IIPABOBOMY COAEP-
JKQHMIO IIPAaBOBOU HOPMBI, BIpasKeHHOU KoHCTUTYyIIMOHHEIM CypAOM, TO AUIIO
IIOAYYaeT OCHOBAHUE AASL IIepecMOTpa AeAd II0 HOBBIM OOCTOSTEABLCTBAM.

Taxum oOpaszoM, BzauMopencTBue KoHcturynuonsHoro Cyapa PA u Ilpoky-
paTtypel PA MoXHO cumTaTh 3(p(eKTHBHBIM. Sl He COMHEBAIOCh, YTO 3TO
B3aMMOAEUCTBYUE U BIPeAb OyAeT YIAYOASATBCSA M PACIIMPATBECS, YTO OyAeT
CIIoCcOOCTBOBATh OOeclleueHUIO0 BepXoBeHcTBa KoHcTurynuu PA u pas3Bu-
THIO KOHCTUTYIJUOHAAM3MA.

SUMMARY

In accordance with the Constitution, the Prosecutor's Office is an inde-
pendent state body, which operates in the framework of authorities pre-
scribed by law and in accordance with other laws. However, the
Constitutional Court and the Prosecutor's office act within the framework
of the legal spheres, their activity sometimes transect and create function-
al points of intersection.

The new possibilities of interactions between the Constitutional Court and

the Prosecutor's Office appear especially after the constitutional amend-
ments, according to which the Prosecutor General is authorized to apply
to the Constitutional Court on the issues of constitutional normative acts
concerning specific proceeding of cases.

The Prosecutor's Office of Armenia recognizes the doctrinal approach pur-
suant to which the positions of the legal norms in the law enforcement
practice cannot be implemented in the way to contradict the constitution-
al legal contents formed by the position of the Constitutional Court.

In this case, even if the position of the legal act is considered constitution-
al but in the law enforcement practice is implemented with such an inter-
pretation, which contradicts the constitutional legal contents of the legal
norm prescribed by the Constitutional Court, in this case the entity
receives grounds for the review of the case due to new circumstances.
Thus, the interaction between the RA Constitutional Court and the RA
Prosecutor's office can be considered as productive.




B3AVUMOAENCTBUE
KOHCTUTYLIMOHHOTI'O CYAA AATBUMICKOU
PECITYBAUKU N APYITUX MHCTUTYTOB
IT0 OBECITEYEHUIO UCTIOAHEHUSA PEIIIEHUN

I'YHAPC KYTPUC

Ilpedcedamens Koncmumyuyuonunoeo Cyda
Jlameutickou Pecnybauku

BBepenue

KoncturynuoHHbilt Cya SBASIETCS rapaHTOM A€MOKpaTHUU U 3aKOHHOCTH TO-
cypapcTtBa. OcHOBHOM 3apadeit KoncturynmonHoro Cyaa B KOHTEKCTe
IIPUHIIUIIA Pa3AEAeHMsT BAACTEM SIBASETCSI IPABOCYAUeE, TO €CTh CYA AOAKEH
paccMoOTpeTh AeAO U NPHHATH pelieHHe. OAHAKO IeAb AOCTHUTAeTCsl TOABKO
TOTAQ, KOTAQ pellleHNe CyAa UCIOAHeHO. VicrnoaHeHue pelteHnd KoHCTUTY-
nuoHHoro Cyaa BKAIOYAeT B Ce0s1 AOCTU KeHUe IleAel KOHCTHUTYIIMOHHOTO
npaBocyaud. ITosTomy ucnoanenue peimeHudt KoncrurynuonHoro Cyapa u
CBSI3aHHBIE C HUM BOIIPOCHI BCETA@ OBIAM aKTyaAbHBI. BeAb MMEHHO OT HC-
IIOAHEHUS YIIOMSHYTHIX pellleHNM 3aBUCUT IPpeeMCTBeHHasl U IIOAHAas MHTeT-
paIys KOHCTUTYIIMOHHBIX IPUHIIMIIOB B HAI[MOHAABHYIO IIPABOBYIO CUCTe-
My, @ Tak>kKe IIpUMeHeHNe KOHCTUTYIIMOHHBIX IIPUHIIMIIOB Ha IPaKTUKe.

C momeHTa co3panud B AaTBurickon Pecniyoamke KonctutynmonHoro Cy-
Ad - OpraHa KOHCTUTYLIMOHHOTO KOHTPOAS - IIPOIIAO y’Ke IIeCTHAALIATh AeT.
3a 3TU ropbl BEIHECEHO OOAee ABYXCOT ABAAlLlQTH IIOCTAHOBAEHHUM (paspe-
IIeHWe cropa o cyulecTBy). C yAOBAETBOPEHHEM MOJKHO OTMETHUTb, YTO
Kouncturynuonromy Cyay AarBuiickon PecnyOauku (paree - Cya) He
IIPHUIIAOCH CTAAKUBATBCS C CUTyalllel, B KOTOPOM TrOCyA@PCTBEHHBIE HWHC-
TUTYTHI IPOUTHOPUPOBAAU OBl MAM A€MOHCTPATHUBHO He MCIIOAHUAU OBI pe-
30AI0OTUBHYIO 4aCTh IIOCTAHOBAEHHUM. Aa’ke IIyOAMYHO BBIpa’kas B OIIpeAe-
AEHHBIX CAy4Yasgx HeraTUBHYIO NO3MIIMIO B OTHOIIEHUU MHEHUS, U3AOKEH-
HOro B IocTaHOBAeHHHU Cypad, AOAKHOCTHBIE AHMIla TeM He MeHee yBa’kaaW
BbIHECEHHOe pellleHHe. B TO ke BpeMsl NPUXOAUAOCH CTAAKMBATLCS C OT -
AEABHBIMU CUTYAIlUsIMHU, B KOTOPBIX UCIIOAHEHHMe NocTaHoBAeHUSI Cyaa cTa-
HOBUAOCH IPOOAEMATUYHBIM. BEIIBA€HNE U B U3BECTHOW CTEIleHU pellleHue
TaKMUX IpoOAeM HAaXOAUTCI B cepe B3amMopencTBUA Cypa ¢ APYTUMHU OpP-
raHaMu (MHCTUTYTaMH) rOCyAQPCTBEHHOMN BAACTH.

AeareabHOCTh Cyapa - KaK MHCTUTYIIMOHAABHYIO, TaK U IIPOLLECCYAABHYIO -
peraameHTHpPYeT 3akoH o0 KoucturynuoHHOM Cyae'. VcnoaHeHUe IocTa-

' 3akom ot 5 mrons 1996 ropa «3akon o Koncruryruonnom Cyae» (Ha PYCCKOM sI3bIKe AOCTYTIeH Ha:

http://www.satv.tiesa.gov.lv/?lang = 3&mid =9).
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HOoBAeHUA Cypa ABASIETCA OAHOM M3 CTAAMM KOHCTUTYIIMOHHOTIO CYAOIIPO-
U3BOACTBA, OAHAKO 3Ta CTapusd He IIPEeAyCMOTpeHa expresis verbis B 3aKo-
He 0 KorcturynuonHoMm Cyae. OTO HUM B KOeU Mepe He O3HadaeT, YTO YIIO -
MsHyTas IIpollecCyarbHasl CTaAUS OTCYTCTBYeT B IIpoliecce KOHCTUTYIIUOH-
"oro Cypa AarBuiickor PecniyOAMKY - BCe OOBSACHAETCA TEM, YTO 3aKOHO-
AaTeAb He BBIAGAMA M He BKAIOUMA ee B HOPMaTHBHOE peryAupoBaHue. B
HACTOAIIUU MOMEHT 3aKOH 0 KoHcTuTynnmoHHOM Cyae He COAEPIKUT IIPEA, -
MMUCaHUS KacaTeAbHO TOTO, KeM MMEeHHO PeIlaioTCs BOIPOCHI, BO3HUKAIO-
1iye B XOA€e MCIOAHeHUd nocraHoBaeHus Cyapa. He mpepaycMoTpeHO u To,
KeM B CIHOPHBIX CAyYasaAX UHTEPIPETUPYIOTCA NOoCcTaHOBAeHUda Cypa. Takon
HEAOCTAaTOK PeryAupoOBaHUsS, C OAHOM CTOPOHEI, CO3AaeT OlpeAeAeHHEBIe
IPOOAEMBI, HO, C APYT'OU CTOPOHBI, IO3BOASET COOCTBEeHHO CyAy B KOHK-
PeTHOM CAyYae, OLleHUB OOCTOSTEABCTBA AEAQ, Y’Ke B CAaMOM IIOCTaHOBAE-
HUU OIPEAEAUTHL MEeXaHU3M eTro MCIIOAHEeHUS

Mo>kHO BBIAEAUTH ABe (hopMEI yuacTus Cyaa B Ipoliecce UCIIOAHEeHUs IIOoC-
TaHOBAeHHHN Cyaa - NPSIMyIO U KOCBEHHYIO.

ITpsmoe yuyactue Koncturynuonnoro Cypa B nmponecce NCIOAHEHUS
IIOCTAaHOBAEHUMN

[TepBasa popma BBITEKaeT U3 CMBICAA U LeAW KOHCTUTYILIMOHHOTO KOHTPO-
ASI M peaAnusyeTcs B paMKaX KOHCTUTYLIMOHHOTO CYAOIIPOM3BOACTBA. BEIBO -
ABI Cypa (hOPMYAUPYIOTCSA B OIIPEAEAECHHOU NPOIIECCYaAbHOU (popMe - IOC-
TAHOBAEHMHU, KOTOPOE SIBASETCS O0Ie00a3aTeAbHBIM. ECAM KOHCTATUPyeT-
cs, 4YTO ocllapuBaeMasi HopMa He cooTBeTcTByeT KoHcturyuuu, Cya Ipus-
HaeT 3Ty HOPMY HeAEeUCTBUTEABHOU. BeiBoABl Cyaa, BEIpaKEeHHBIE B TAKOU
dopme, ABAJIOTCA O0IIe00s3aTEABHBIMY, U 3aKOHOAATEAB O0s3aH WX y4U-
TBIBATh. 3AKOHOAQTEAb B CBOEM AAABHEUIel paboTe AOAKeH nu30eraTh IOB-
TOpPeHUsI OLIMOOK, Ha KOoTopble yKazaa Cyp, TeM CaMbIM COBEPILIEHCTBYS
Ka4eCTBO HOPMATUBHOI'O PEryAMpOBaHUS.

[TocTanoBAeHUsd, KOTOPBEIMHU OCIlapHBaeMasi HOpMa IMPH3HAHA He COOTBET-
CTBYIOU.IQIZ KOHCTI/ITYI_[I/II/I 1 B KOTOPBIX He YKa3daHO Ha H906XOAI/IMOCTB
BHeCTU IIOIIPpAaBKU B HOPMATHUBHOE DPEryAupoBaHue, He Tpe6y}0T ocoboro
UCIOAHeHUus. B aTux CAyUdadX M3MeHeHNs1 B HOPMATUBHOM PEeryaAupoBaHUN
IIPOUCXOAAT HA OCHOBAHHWU IIOCTA@HOBACHUA CYAa, OCIlapuBaeMad HOpPMa
IIPOCTO TepdaeT CBOIO IOPUAUYECKYIO CHAY.

B cBormo o4gepeAb, IIOCTAaHOBACHUS, IIPU3HAIOIIINe HOPMY He COOTBETCTBYIO -
H_[eﬁ IIPAaBOBOMY aAKTy BRICIIIEN IOpHAquCKOﬁ CHUABI 1 Tpe6YIOH_H/Ie BHecCe-
HUsA OIIpepAeAeHHBIX N3MEeHEeHUU B IIPaBOBYIO CHUCTEMYy, MOTYT CO3AAdBAThb
TPYAHOCTHU B IIpolecce MCIIOAHEHUS nocTaHoBAeHMM. VIMeHHO OT HeoOXo -

% Cwm. nogpo6uee: Kympuc I., Cnare A. Ipasosble nocaegcmBus peulenuii KoncmumyyuoHHOTO cyga B
yKpenienuu KOHCIMUMYUUOHHOIo nopsgka: npaxkmuka Koncmumyyuonnoro Cyga AamBulickol
Pecnybauxku// Almanac: Constitutional Justice in the New Millenium. - Yerevan, NJHAR, 2011. - C.
99-104.



AVMMOCTHN M BHAA M3MeHeHUU HOPMATUBHOI'O PEryAupoBaHUsI 3aBUCUT HC-
IIOAHEeHMe IIOCTaHOBAEHUS U oOecIlieueHune KOHCTUTYIMOHHOCTH.

O06513aHHOCTH 3aKOHOAATEASI IIPUHATH HOBYIO IIPABOBYIO HOPMY, BHOCS IIOII-
PaBKU B CYIIeCTBYIOLMe HOPMBI AU AOIIOAHUB HOPMATUBHOE PETryAUpOBa-
HUe, SIBASIETCS IPEANOCHIAKOM WCIIOAHEHUSI IIOCTaHOBAEHUN KOHCTUTYIIU-
onnoro Cypa’.

TakuM oOpa3oM, TPEANHUCaHUs B appec 3aKOHOAATEeAs, U3AOKeHHBIe B
noctaHoBAeHUAX Cyaa, B NEPBYIO o4epeAb HallpaBA€HBI Ha UCIIOAHEHUEe
camoro noctaHoBaeHnd Cypa. Takue mpepnrcaHus OOBIYHO BKAIOUAIOTCS
B 3aKAIOUMTEABHYIO YaCTh BBIBOAOB NOCTaHOBAeHUSI Cyapad, B OTAEABHBIX
CAy4YasX - HEIIOCPEACTBEHHO B IIOCTAHOBASIONTYIO 4acTb. CTaThed 32 3a-
KoHa o KoHctutynuonaoMm Cyae B 4YUCAe TPOYETro YCTAHOBAEHO, UTO 004-
3aTEABHBIM XapakKTep HOCUT He TOABKO ITOCTAaHOBAEHUE, 3aKAIOUeHHOEe B
pelleHuy, HO M M3A0KEeHHas B PelleHNMN MHTepIpeTanusa COOTBETCTBYIO-
el paBoBOM HOPMEL. CAEAOBATEABHO, O043aTEABHYIO CHUAY HUMEIOT U
BBEIBOABI Cypa O HEOOXOAUMOCTHU OIIPEAEA€HHOTO HOPMATHUBHOT'O PEryAu-
poBaHMs, TakK KakK Opu uX u3rokeHuu Cyp pacKkphblBaeT copeprKaHue
"HopM KoucTutynuu. B cB43u ¢ 3TUM HEOOXOAMMO OTMETUTH, YTO IIPaBO
OTIPEAEAUTDH BOIIPOCHI, CBsI3aHHBIE C MCIOAHEHUEM pellleHus, BLITeKaeT U3
crate 1 m 85 KoHCTUTYyIIMM, a UMEHHO - U3 NPUHIUIIA BEPXOBEHCTBA
Koucturynuu. TakuMm oOpa3oM, HauboAee TeCHOe B3aMMOAEMNCTBUE B
Ipollecce UCIOAHEHUd IMocTaHOBAeHUU Cyaa OCYIIECTBASETCI C 3aKOHO-
AATEeAeM - MHCTUTYTOM, M3AABIIMM OCIIapUBaeMyl0 HOPMY (OOBIYHO 3TO
[TapAraMeHT, HO B OTAEABHBIX CAyYasdX B 3TOM KaueCTBe MOJKET BBICTYNATh
u Kabuner Munuctpos). Cya peaansyeT cOOCTBEHHOe IIPaBO Ha TO, YTO-
OBl 0043aTh 3aKOHOAATEAS] M3MEHUTh MAU NPUHATH MIPABOBYIO HOPMY,
UCKAIOUMTEABHO B paMKaX KOHCTUTYIIMOHHOTO KOHTPOAS, TaK KakK KoMIle-
TeHIuga Cypa Takyke orpaHudeHa KoHcTUTynuel M OOIIMMU IIPaBOBBIMU
ITPUHITUIIaMU.

Anaansupya penteHusa Cyaa, MOJKHO CAEAATh BHIBOA, UTO Cya MCIIOAB3YET
HECKOABKO METOAOB, HAalIlPaBAEHHBIX Ha COBEPIIEHCTBOBAHWE HOPMATUBHO-
TO PEeTyAMPOBaHMS M HAAATaloOIIUX Ha 3aKOHOAATEAS O00SI3aHHOCTb BHECTH
B 3TO PETryAUpPOBaHUE IIONPABKH. BO-TIEpBBIX, OIleHWBAas OCHAapUBaeMYIO
HOPMY, CYA MOJXXeT IIPU3HATh, YTO HEe HOPMA B II€AOM, a AMIIb €€ 4aCThb He
cooTBeTCcTBYeT KOHCTHUTYyIIMM M yTpaduBaeT cuAy. Bo-Bropeix, Cya B CBO-
€M ITOCTAHOBACHUU MOXXET IIPEAYyCMOTPETH YCAOBUE, IIPU BBIMIOAHEHUU KO
TOPOr0 OCIapMBaeMasi HopMa COOTBETCTBYeT MAU He COOTBeTCTByeT Komc-
TUTYIIUU. B-TpeTbUX, B CBOUX IIOCTAHOBAEHUAX Cya MOKET NPUOErHYyTH K
¢opmyaupoBke "B TOUM Mepe, B KOTOPOM HOpMa He IIPEAyCMAaTPUBAET ...
HOpMa He cooTBeTcTByeT KoHctuTymun'. Kpome TOTO, CyA yCTaHaBAWBAET
U CPOK, B TedeHUEe KOTOPOTO 3aKOHOAATEAb AOAJKEH BHECTH M3MEHEeHUs B

3 Cwm. nogpo6nee: Spale A. Role of the Constitutional Court in Improving the Quality of Regulatory
Enactments. In: The Quality of Legal Acts and its Importance in Contemporary Legal Space. - Riga,
University of Latvia, 2012.
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HOPpMAaTUBHOE peryaAnupoBaHue. YHOMHHYTLIQ MeTO,A“I:I4 CaepyeT CUUTaTh KOC -
BEHHbBIMU YKAa3daHUSIMH 3dKOHOAAQTEAIO.

TeMm He MeHee B OTAeABHBIX CAydasgx Cyp B CBOUX pelleHHSIX HAIPAMYIO
yKa3blBaeT 3aKOHOAAQTEAI0 Ha HEOOXOAMMOCThH BHECTHU IIOIIPaBKM B HOpMa-
THUBHOE PEryAupOBaHUE U A@Ke OIIpeAeAseT COopep’kKaHue HeOOXOAUMOIO
peryaupoBaHusd. HanpuMep, Ipu pacCCMOTPEHUH IIPaBa 3aKAIOUEHHBIX Aep-
>KaThb NIpu cebe (B TIOpbMe) peAUrno3Hble IIpepaMeThsl Cya yKasan, 4To "HOp-
MaTUBHOE pPeryAupOBaHHE AOAKHO AABATh BO3MOJKHOCTb aAMUHUCTPAIUU
MeCT AUIIEeHNS CBOOOABI IPUHUMATH pellleHNe O pa3pelleHuU UAU 3alpe-
Te OCY>KA€HHBIM Aep’KaThb IIpU ceOe PeAUTrHO3Hble IpeAMeTHl C YUeTOM HH-
AUBUAYAABHBIX OOCTOATEABCTB KOHKDPETHOI'O CAy4Yasd U OAHOBPEMEHHO
obecrieunBaTh, YTOOBI TaKas NMpaKTUKa OblAa OCHOBaHA Ha €AMHBIX MPUH -
numnax'™. B pemennun ke 1o aeay 2010-44-01 Cya HaAOKUA Ha 3aKOHOAATe-
As1 00513@aHHOCTH BHECTHU IIONIPaBKU B KOHKPETHYIO IIPaBoOByI0 HOpMY: "Ca-
5liMa 00s3aHa IPUHATH IIYHKT 1 YacTU HOATOM CTaThbU 7 3aKOHA O IIOpPSIAKE
COAEPIKaHUA 3aAeP’KaHHBIX AUIL B HOBOM peApakIuu. B yIloMsHyTOU HOpMe
AOMNSKHEI OBITH IIPEAYCMOTPEHBl MUHHUMAaAbHBIE TapaHTUU 3alllUTHL IIPUBAT-
HOCTH 3aA€eP’KaHHBIX AWML, CIIPAaBEAAMBO YpPaBHOBEIIEHHBIe C MepaMH IIO
IIPeAOTBPAIIleHUIO YTPO3bl 0e30IIaCHOCTH APYTUX AUI] U oOllecTBa’. Aake
YKa3blBasd Ha CBOOOAY AEMCTBUM 3aKOHOAATEAS B IIPUHSATUU HOPMATHBHOI'O
peryaupoBaHusg, Cyp TeM He MeHee IIOAYEPKHUBAET, YTO €CAM 3aKOHOAATEAD
BCe JKe pelllaeT perAaMeHTUPOBaTh COOTBETCTBYIOIINM BOIPOC, "NPaBOBLIE
aKThI, B KOTOPBIX 3aKAIOUEHBI TaPaHTUM 3aIIUTHI AMYHBIX AQHHBIX, AOAKHBI
COOTBETCTBOBATHL IIPHHIIUIIAM, AEMCTBYIOIIUM B cdepe 3alllUThl AAHHBIX.
OTH NpPaBOBEIE AKThl AOAKHBI UETKO IIPEeAyCMaTpUBaTH IeAb, C KOTOPOU
TIOAAEXKUT MPEAOCTABAEHUIO MHGOPMAIIUI O MallueHTe, U IO BO3MO>KHOC-
TH OAHO3HAQUHO OIIPEAEASTh IleAb OOpabOTKH, a Takyke 0o0BbeM U (POpMy
IIpeAoCTaBAsIeMol nHpopMalum'’.

Takue AeHCTBUS CyAd MOYKHO HaOAIOAQTH B PaMKaX AEA, IO KOTOPHIM CYA
KOHCTaTHUPYeT TPOOeAbl B 3aKOHE. YIIOMSHYThIE TIPUMEPHI CBUAETEABCTBY -
0T 00 akTuBHOM no3uIrnu Cyaa: CyA KOHKPETHU3UPYET COAep KaHrue HOPMBL
KOHCTHTYIIMY HAaCTOABKO, YTOOBI 3aKOHOAATEADb MTPU MIPUHATUN HOPMAaTHUB -
HOTO akTa O0oAee He WMeA BO3MOJKHOCTH MCTOAKOBATH COOTBETCTBYIOIIYIO
"Hopmy mHadve. [To cytu Cya B COOTBETCTBYIOIIEM CAyYae CBOAUT K MUHU-
MyMy IIPaBO APYTOTO KOHCTUTYIIMOHHOTO WHCTUTYTa Ha TOAKOBaHue KoHc-
TUTYIIWHA.

Heab3st oTpuiiaTh, 4TO B OTAEABHBIX CAy4asx perneHus CyAa OrpaHUIMBAIOT
3aKOHOAATE S, Hararas Ha HeTro OOsI3aHHOCTb NPUHSATH OIPEASASHHBIN HOp-

Cwm. nogpobree: Kympuc I., Cnaae A. IlpaBoBble nocregcmBus peuienuli Koncmumyyuonnoro Cyga
B YKpenieHuu KOHCIMUMYUUOHHOTO nopsagka: npakmuka Koncmumyuyuonnoro Cyga AamsBuiickol
Pecny6auxu // Almanac: Constitutional Justice in the New Millenium. - Yerevan: NJHAR, 2011. - C.
99-104.
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IMyskTr 17 pemenna Koncrurynuonuoro Cyaa ot 20 aexabps 2010 ropa mo paeay Ne2010-44-01.
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MaTUBHBIM aKT WAU BAOKUTH B HOPMATHUBHBIM aKT OIIPEAEAEHHOE COAEepIKa-
Hue. OAHAKO HEOOXOAUMO OOpaTUTh BHHMAaHUWE Ha TO, UYTO 3aKAIOUEHHBIE B
PeLlIeHUN CYAQ NPEAINCaHNnsd O HeOOXOAUMOCTH BHECEeHUs IIOIIPaBOK B HOP-
MaTUBHOE PEryAUpPOBaHUWE He AOAKHBI OIPAHUYMBATE CBOOOAY ACUCTBUU 3a-
KOHOAATEASI B OTHOIIIEHUM CaMOCTOSTEABHOTO BBIOOpa HauboAee TTOAXOAS -
uiero peitenud. [To 3Tol npuunHe B paMKax KOHCTUTYIIMOHHOT'O KOHTPOAS
Cyp TOCPEACTBOM IOAOOHBIX PEKOMEHAANMM He CTAaBUT 3aKOHOAATEARO
KOHKpEeTHBIE YCAOBHS, & YKa3blBaeT AUIIL Ha I'PAHUIy CBOOOABI AMCTBUS.

OTAEABHOTO PacCMOTpPeHHusI TpPeOyIOT CAydYau, KOTAQ 3aKOHOAQTEAb BHOCUT
IIOIIPaBKU B HOPMaTHMBHOE PEryAHpOBaHHE, HO AeAdeT 3TO (DOPMaAbHO, He
COOAIOA@ST BCe BBIBOABI, U3AOXKeHHBIe B IocTaHOoBAeHUM Cyaa. Hampumep, B
IoCcTaHOBAeHHHU OT 25 Hosa0psa 2010 ropa 1o pAenay o (popMupoBaHuUU OrOAKETA
He3aBUCUMBIX yupeskpaeHmnl® Cya MpHIlleA K BBIBOAY, UTO CYIIECTBYIOIlee pe-
I'YAUPOBAHUE SIBASIETCSI OUYEBHAHO HEIIOAHBIM, TaK KakK He IIPEAIINCHIBAeT IIpo -
IleAypy, KoTopast obecrieuriBara Ovl ITpaBo Kanrieasipuu [TpesupeHTa rocyaap-
ctBa, BepxoBHoro Cyaa, KoncrurtynumonHoro Cyaa, CAy>KObI TOCyAQPCTBEHHO-
ro KOHTpoAst U bropo OMOyACMeHa ObITh BBICAYILIAHHBIMU KaOuMHEeTOM MUHU-
CTPOB B CBSI3M C PAaCCMOTPEHHEM 3allpOCOB O OIOAKETe YIOMSIHYTBIX yUpeiK-
MEHUM, UTO AeAdeT HEeBO3MOXKHBIM AOCTVIKEHUE TEeAW OCMapuBaeMbIX HOPM.
[TpunrMas BO BHUMaHUe TO, YTO Ha yCTpaHeHHe HEeAOCTaTKOB HOPMAaTHBHOTO
PeryAupoBaHusl TPeOOBAaAOChH BpPeMsl, CYyA YCTAHOBUA IIECTUMECSUHBIM CPOK
(ociapuBaeMble HOPMEI yTpaTuAu Obl cuay 25 masg 2011 roaa).

3aKOHOAAQTEAb B IIOCAEAHUN MOMEHT YCTAaHOBAEHHOI'O CPOKAa IIOCTapancs
HUCIIPAaBUTh HOPMEI 3aKOHA. [IompaBKM K 3aKOHY, HECMOTPS Ha BO3Pa’KeHUs
U 3aMeuvaHMs He3aBUCHUMBIX YUpe>XA€HHY, OBIAU IIPUHATHI B CPOYHOM IIO-
pPsAKe. 3aKOHOIIPOEKT Tak’ke He OBIA coraracoBaH ¢ CoBeToM ocTunuu. B
3TOM CUTyallUuM IIPE3UAEHT I'OCYyAAPCTBa UCIIOAB30BaA CBOM IIpaBa U Halpa-
BUA 3aKOH Ha IepecMmoTp B Caslimy. TeM He MeHee, HeCMOTPs Ha BO3pa-
xeHus Ilpe3maeHTa U He3aBUCUMBIX yupexkpeHnd, 14 utonag 2011 ropa Ca-
5liMa IIOBTOPHO NPHUHAAA HEKaueCTBEHHO Pa3pabOTaHHBIE IIONIPABKHU TOTO
Ke copepskaHuA. HecMoTpsa Ha Takue AeMCTBUSA CO CTOPOHBI 3aKOHOAATe-
Ad, TIPUXOAUTCS CUUTATh, 4TO pelteHre Cyaa OBIAO HCIIOAHEHO. B cBoio
o4yepeAb, BOIIPOC O TOM, BBIIIOAHUA AW 3aKOHOAAQTEAB IIOCTAHOBAEHUE B CO-
OTBETCTBUU C U3AOKEHHBIMH B HeM BBIBOAAMH, OBIA IIOCTABAEH B paMKax
Apyroro apeaa (Cay»k0a rocypAapCTBEHHOI'O KOHTPOAS OCIIOPHAA U HOBHIE
HOPMBI 3aKOHa). Bo BpeMsa IIOATOTOBKH AeAd K PACCMOTPEHHUIO 3aKOHOAA-
TeAb OCO3HaA CBOIO OIIMOKY UM M3MEHHUA OCIlapuBaeMble HOPMBI, IIO3TOMY
Cyp, OBIA BBIHYKAEH IIPEKPATUTH CYAOIIPOU3BOACTBO.

B Takux caydasix Cya B CBOEM IIOCAEAYIOIEM PEeIIeHUU MOJKeT U3AOKUTH
OILIEHKY TOTO, HapAAEXKAIIUM AM 00pa3oM OBLIAO UCIIOAHEHO ero pelieHue Io
IpeABIAYIeMYy AeAy. Hanpumep, B peae Ne 2009-49-01 cyp ykasaa, 4To 3a-
KOHOAATEADb AHUIIL (DOPMAABLHO BHEC MOIPABKY, HO HE pa3pelrrA IpaBOBYIO
CHUTYyaIuIo II0 CYyTH.

8 Aeno Ne 2010-06-01
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KocsenHoe yyactue KoncrurynuonHoro Cypa B nmponecce UCIIOAHEHUS
IMOCTAaHOBAEHUM

Bropas ¢dopma yuacTuss KOHCTUTYLIIMOHHOTO CyAa@ B IIpOllecce MCIIOAHEeHUS
pellleHUs SIBAGeTCs KOCBeHHOU. Takoe ydacThe IpPOTeKaeT BHe KOHCTHUTY-
IIMOHHOT'O CYAOIIDOU3BOACTBA U OIIMPAEeTCsl TAABHBIM O00pa3oM Ha aBTOPHU-
TeT Cypa.

Cyp eKeropHO COCTaBASET OTUeT O CBoel AedTeAbHocTu. OT4yeT O paspe-
IIIEHHBIX AEeAaX, He COOTBETCTBYIOUIMX KOHCTUTYIIUM HOpMax W Ba’kKHEW -
IINX IIPABOBBIX MOAOKEHMIX (BbIBOpAaX Cyapa) MyOAUWKYeTCS B O(PUITHAAB-
HOM TIePUOAMYECKOM M3paHuM '"Latvijas VEstnesis" ["AaTBUNCKUY BECTHUK'].
OTO AQeT BO3MOKHOCTBh O3HAKOMUTHLCA C IPAaKTUKOM Cypa B OOAee CKATOM
U KOHIIEHTPHPOBAHHOM BHAE, perasg Cyp Ooaee AOCTYIIHBEIM BCEMY O0-
LIECTBY, TaK KaK ITOAHBIe pemreHUsa Cypa AAd AHUIL Oe3 IOPUAMYECKUX 3Ha-
HUM MOTYT OBITH CAOKHBIMU U HEIIOHSTHBIMU.

B xope opranusyemon KoHcTuTynuoHHBIM CypOM €KEerOAHOU KOH(EepeH-
IIUM, TOCBAIIEHHOM BOIIPOCAM KOHCTUTYIIMOHHOIO IIpaBa (KOH(epeHIUs
IPOXOAUT B "AeHBb poxxpeHUs" Cyaa), PeryAsIpHO OOCY’KAQIOTCS aKTyaAb-
Hble BOIIPOCHI KOHCTUTYIJMOHHOI'O IIpaBa, B TOM UYMCAE€ Te, 4TO KacaloTCs
UCIIOAHEHUS MIOCTAQHOBAeHUU. [IpeacTaBUTEAr 3aKOHOAQTEABHOM W HUCIIOA-
HUTEABHOW BeTBEM BAACTH TAK’Ke y4YaCTBYIOT B KOH(DEPEHIIUM W WU3AATaloT
CBO€ BHAEHUE COOTBETCTBYIOIINUX BOIIPOCOB.

Takoil Bup KoMMyHHKanuu Cyaa IIO3BOASET He TOABKO BOBA€YDL B AUCKYC-
CHUIO BCe OTBETBAEHMS T'OCYAAQPCTBEHHOM BAACTH UM MH(MOPMUPOBATH IUPO-
KyI0 OOIIleCTBEeHHOCTbH 0 pabore Cyapa, HO U BOBA€UYb YIIOMSIHYTBIE CTOPO-
HBI B IIpOlleCcC MUCIOAHeHUs nocTaHoBAeHHs Cyaa. B AoeMOKpaTHuecKoM ro-
CyAQPCTBe IPUHIMII Pa3AeAeHMsI BAACTH He TOABKO pa3rpaHUYMBaeT BETBU
BAQCTH, HO M COAEP’KUT B cebe TpebOoBaHMHe 00 UX B3aUMHOM COTPYAHHYE -
CTBe, TaK KakK oOlIllell IeAbI0 BCeX BeTBeM BAACTH SIBASETCSI YKpPeIAeHUe Ae-
MOKpaTHUM B MHTepecax Hapopa. [lapaaMeHT OTBETCTBEH TepeA CBOUMH M3-
oupareaamu. ABroputeT Cyapa B OOIIeCTBEHHOU Cpejpe O4YeHb BEICOK. [103-
TOMY YKAOHEHMe IlapAaaMeHTa OT UCIOAHeHus pelleHni Cyaa Mo’KeT "AO-
poro o0oUTHCE". 3a 3TUM IIPOIIeCCOM aKTUBHO HAOAIOAQIOT U AEIyTaThl OIl -
MIO3UIINY, U HerocypAapCTBeHHbIEe OpraHu3alluu.

Yske BTOpOU TOA TOoAPsia Cypa opranmsyeTr "AMCKYCCHIO 3a KPYTABIM CTO -
AOM", HAa KOTOPYIO TPUTAAQIIAIOTCS MPEACTaBUTEAM BETBEM TOCYyAapPCTBEH
HOM BAacTh: [1pe3mpeHT rocypapcTBa, [1pe3anpaeHT MUHUCTPOB ¥ MUHUCTP
focTuruu. Takoro popa opym mo3BoaseT Cyay Ha OCHOBAHUU AEA, TTOTIaB-
X B CyA Ha pacCMOTpeHUe, HalpPsIMYI0 yKa3aTb COOTBETCTBYIOIIUM CTO -
poHaM Ha aKTyaAbHBIE BOITPOCKHI U MPOOAEMEI B cpepe AesITeABHOCTH KOHK -
PEeTHOTO WHCTUTyTa TOCYAAPCTBEHHOW BAACTHU. TaKOU MOAXOA CIIOCOOCTBY -
eT TIPaBOMEPHOCTH M OoAee CKOpOMY U 3(P@PEKTUBHOMY YIIOPSAOYEHUIO
HOPMaTUBHOTO PETyAMPOBaHMS.



3aKAIOYeHHe

Bompoc 0 coOATOAEHUM W peaAmr3aliui MPaBOBBIX TTOAOKEHUM, BKAIOUEH-
HBIX B nocTaHoBAeHUs KoHcTuTynmoHHoro Cyaa, ocobo BakeH. DTOT ac-
IIeKT - HeoTbeMAeMas 4aCTh IIPaBOBOTO T'OCYAQPCTBa M IIpaBa Ha CIIPaBeA-
AUBBIM CyA, CaMBIM IIPSIMBIM 00Opa3oM BAUSIONIas Ha 3alllUTy OCHOBHBIX
paB Aulla. KpoMe TOro, B cAydasx, KOrAa HeOOXOAUMO yCTPAHUTb HEAOC-
TaTKY IIPaBOBOTO PEryANPOBaHUS, KOHCTATUPOBAHHLIE U ONMCaHHble KoHC-
TUTYIIUOHHBEIM CyAOM B peIlleHuU, IPUHSATHE HOBOTO PEryAUpPOBaHUS HAU
BHeCeHUe IIOIIPaBOK B CYIIEeCTBYIOIlee PeryAupoBaHKe 3aBUCUT UCKAIOYU -
TEABHO OT MHCTUTYTOB, M3AABIINX OclapuBaeMble HOPMEBL. CAepyeT oTMe-
TUTH, YTO B Halllel cTpaHe He OBIAO CAyYaeB OTKPOBEHHOTO HEHCIIOAHEHUS
noctaHoBAreHus Cypa. Kak O6bIA0 3aMeueHO paHblile, Cya cTrapaeTcs gop-
MYAMPOBaTh CBOM pellleHMs TaK, YTOOBI IIPEAOTBPATUThL YKAOHEHUe OT MX
HUCIIOAHeHUs. TeM He MeHee IIPOOAeMBI MOI'YT BO3HUKHYTD.

Be3 coMHeHUs, Ba)KHYIO POAb B MCIIONHEHUM PELIeHUU WUIPAeT aBTOPUTET
cypa. OTUM U OIpeAeAsieTCd B NPUHITUIIE, OYAET AU OOIIeCTBO CAEAOBATh
pelIeHnsaIM CyAQ, TaKUM 00pa3oM IIpeAOTBpallas MX HeUCHoAHeHne. AeMOH-
CTPUPYS YBa)KeHHEe K CYAYy U CYAeOHOU BAACTU, HWCIOAHUTEAb pelleHUs
AOMAKEH yBaykaThb U TOYKY 3peHHud cypa. OAHAKO B pacnops>keHUu KoHc-
TUTYIIMOHHOTO Cyaa HET CPEACTB, C IMOMOIIBIO KOTOPBEIX Cya MOT ObI BO3-
AENCTBOBATh HA 3aKOHOAQTEAS B CAydYade, €CAM IIOCACAHUU He JKeAraeT yBa-
KaTh ero Touky 3peHud. CyA He mMeeT CPEACTB IPIMOTO BO3AEMCTBUSA, Me-
XaHU3Ma IIPUHYKAEHUS, HO MOJXKET AEWCTBOBATh OIIOCPEAOBAHHO - 4yepe3s
HOBOE AEAO U HOBOE€ pellleHre, B KOTOPOM HOPMY MOJKHO ITPU3HATh HEeAeU-
CTBUTEABHOU M3HAYAABHO. [ [OBUTUBHBIN XapaKTep HOCAT HAaAa’)KeHHOE COT-
PYAHUYECTBO W KOMMYHHUKAIWA C MCIIOAHUTEABHOM M 3aKOHOAATEABHOU
BAQCTSAMMU.

HcnoarneHne TOCTAaHOBAEHUYU BO MHOTOM 3aBUCHUT U OT UMHUAKA CYAQ, CAO-
JKUBILIETOCsl B OOIEeCTBe, U OT ero NMOAHOMOYUM U YBaKeHUsI, KOTOpOoe IIPO-
ABASIOT K HEMY APYTHeE OPTaHBI BAACTH. UeM OOABIIIe O0IeCTBO 3HAET O CY-
Ae, TeM OOABIlle OHO IPOSBASIET MHTepeC K ero INOCTAHOBAEHUSM, He AO-
mycKasi 0e3AeITeAbHOCTH WCIIOAHUTEABHOW BAACTH B IIPETBOPEHUM 3TUX
IIOCTaHOBAeHUM. Hamr onbIT AOKa3bIBaeT, YTO HEIIPaBUTEALCTBEHHEBIE Opra-
HM3AaIlUM U ONIIO3UIUS BCErAQ UTPAIOT OYeHb aKTUBHYIO POAB B HAA30pe 3a
ncnoAHeHUeM pelleHnt KoHctutynmmonHoro Cyaa.
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T'YHAPC KYTPUC. KOHCTUTYIIMOHHBIN CYA AATBUUCKOU PECITYBANKU

SUMMARY

At present, the Law on Constitutional Court does not provide with any pro-
cedure of dealing with issues related to execution of Court rulings. It nei-
ther establishes a specific person who would interpret a Court ruling in
case of a dispute. From the one hand, such a lack of regulatory framework
causes certain difficulties. However, on the other hand, it permits the
Court, after assessing facts of a particular case, to establish a mechanism
for execution of the ruling in the judgment itself.

It is possible to distinguish between two forms of participation of the Court
in the process of execution of the Court ruling - direct and indirect one.

The first form follows from the meaning and purpose of the constitutional
control and it is implemented in the framework of constitutional proceedings.
The Court applies several methods targeted at improving normative regula-
tory framework and the commitment of the legislator to introduce amend-
ments it. First of all, when assessing a contested legal norm, the Court has a
right to recognize as anticonstitutional a part of the norm rather than the
entire norm and to declare it as invalid. Second, in its rulings the Court may
establish a condition, implementation of which would determine constitution-
ality or anticonstitutionality of the specific norm. Third, in its rulings, the
Court has a right to use the following wording: "As far as the contested norm
fails to establish..., the norm must be regarded as incompatible with the
Constitution". Moreover, the Court shall also determine a term for the legis-
lator to introduce amendments into normative regulatory framework. The
above-mentioned methods are regarded as direct guidelines for the legislator.
In certain cases the Court indirectly draws attention of the legislator to the
necessity of introducing amendments into normative regulatory framework or
even establishes the content of the necessary legal regulatory framework.

The second form of participation of the Constitutional Court in the process
of the execution of rulings is the indirect one. Such participation takes
place beyond constitutional proceedings and is generally based on the
authority of the Court. It not only permits to engage all branches of the
public into a discussion power and to inform the society on the work of
the Court, but it also allows to involve the above mentioned parties in the
process of the execution of Courts’ rulings.

In a democratic state, the principle of separation of powers not only sepa-
rates the branches of power but also determines requirements for their
mutual cooperation, since the common purpose of all branches of power is
to strengthen democracy in the interests of the entire society. The parlia-
ment is responsible before its electorate.




HEKOTOPBIE ITPOBAEMHBIE BOITPOCBHI
VCIIOAHEHUWA PEIIEHUUN
KOHCTUTYLHNOHHOI'O CYAA YKPAVHDBI
TOCYAAPCTBEHHBIMHY OPITAHAMM YKPAMHDBI

AHATOAUN TOAOBUH

Ilpedcedamenv Koncmumyuyuonnoco Cyda Ykpaurol

B cooTtBeTcTBMU ¢ KoHCcTUTynMeln YKpauHel (cTathsa 150) n 3akoHOM YKpa-
nabl "O KoncrurynuonnoMm Cyae YKpaumHBI"' (CTaTbs 69) peleHus M 3ak -
AroueHnsa KoHcTuTynmnoHHOTO Cyaa YKpPauHEL IBAAIOTCSA B PABHOM CTENeHU
AAS BCceX 00513aTeAbHBIMHU K MCIIOAHEHUIO Ha TEPPUTOPUN YKPAWHBI, OKOH-
YaTEeABHBIMU U He MOTYT OBITH OO’KAaAOBAHHI.

[Tpu sToMm KoHCTUTYIMSA YKpaWHbl IPSIMO 3aKPENASET IIOCAEACTBUAS IPUHATHS
sTuX akToB KoHcturynmonHoro Cyaa YKpauHsbl. Tak, coraacHo craree 159 Oc -
HOBHOT'O 3aKOHA YKPAWHBI 3aKAIOYEHHEe O HeCOOTBETCTBUHU 3aKOHOIIPOEKTa O
BHeCeHMHU u3MeHeHUM B KOHCTUTYIMIO YKpauHEl TPeOOBaHUSAM ee craTel 157
u 158 peraeT HEeBO3MOJKHBIM AAABHEMNIIIee PACCMOTPEHHEe TAKOI'o 3aKOHOIIPO-
€KTa MapAaMeHTOM. A 3aKOHBI, MHBIE IIPABOBbIE AKTHI UAM UX OTACABHBIE I10-
AOJKeHUs], IPU3HAHHBIE HEKOHCTUTYIIMOHHBIMY, CO AHSA NPUHATUSA CyAOM CO-
OTBETCTBYIOIIErO PelleHNUs He IOAAeKAT IIPUMEHEeHHUIO KaK yTPaTUBIIAE CU -
Ay B COOTBETCTBHH C YaCTBbIO BTOPOM cTaThu 152 KOHCTUTYIIMM YKpawWHBI'.

Ho Bce >xe nmpobOaema ucnorHeHusa aktoB KoHctutyrumonHoro Cyaa Ha IIpak-
THKE CYIIEeCTBYET M aKTUBHO AUCKYTHUpPYyeTcsa. CIelMaAnuCThl, BAGAEIOIINe KaK
Teopuel BOIIPOCa, TaK U AOCTATOYHO XOPOIIIO 3HAONIWE IPAKTHUKY, OTMeda-
IOT, B YaCTHOCTH, YTO IIpoOAeMa OOYCAOBAEHA HEAOCTAaTOYHBEIM YPOBHEM IIpa-
BOBOM KYABTYPHI B OOIIIECTBE, TOPOM IIpeHeOpeXKUTEABHBIM OTHOIIEHHEM K
cypeOHBIM pelteHusAM’. OHU oOpallaloT BHUMaHHe Ha HeOOXOAWMOCTH YyCO-
BEPIIIEHCTBOBAHUS 3aKOHOAATEABHOTO PETYAUPOBAHUS MIPOIlecca NCIIOAHEHMSI
akToB KoHcTutymmuonHoro Cyaa YKpauHBI, OIpeAeA€HHd OTBETCTBEHHOCTU
3a UX HeuclmoAHeHue!, MiHoTAa Mo 3TUM BOIIPOCAM ITPEeAAAraeTcs TPUHSTH OT -
AEABLHBIN 3aKoH’. OAHAKO 3TU IMPEAAOSKEHMS TToKa He peaAn30BaHbl B 3aKO -
HOTBOPUYECKOM MMPAKTHKe, @ BOIIPOCH], 0003HaueHHbIe CIIelfUaAucTaMu B cdoe-

! TTyHKT 2 pe3oAtoTHBHOH dacTw Pemenus oT 14 aexa6pst 2000 ropa Ne 15-pri/2000.

2 bpbuues B.A.

3 Cxomopoxa B.E., Mapkyw M.A.

* Cmpuxak A.A., Mapkyur M.A., Ckomopoxa B.E.

> Ckomopoxa B.E., Kamno B.M., CeauBanoB A.A.
(PaboTbl YHOMSHYTHIX aBTOPOB IIO AQHHON TeMaTHKe OBLIAU OIyOAMKOBAHLI B BUAE Pa3jAEAOB
MoHorpadui Aub0 cTaTel, B 4aCTHOCTH, B BecTHuke KoHcTturynmonsHoro Cyapa YKpauHBI).
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100 Pe KOHCTUTYIIMOHHOI'O IIPaBa, OCTAIOTCS aKTYaAbHBIMK U HYKAQIOTCS B AO-
IIOAHUTEABHOM pa3paboTke. OOpallly BHUMaHUEe HAa HEKOTOPBIE U3 HUX.

CoraacHo TpeOOBaHUAM 4YacTH BTOpoU craThbu 19 KoHcTHTyIMKM YKpauHBI
OpraHbl TOCYAQPCTBEHHOM BAACTH U MECTHOI'O CAMOYIIPABAEHUS, UX AOATK-
HOCTHBIE AHWIIa O0SI3aHBI AEMCTBOBATh TOABKO Ha OCHOBAHUM, B NpPeAeAax
IIOAHOMOYUM U B NOPSAKe, KOTOPhle IIPeAyCMOTpPeHbl KOHCTUTYyLIMeN U 3a-
KOHaMM YKpauHbl. DTO, B YaCTHOCTH, O3HAUAET, YTO UMEHHO B UX AEITEAb-
HOCTU AOAKHBI, IIpe’KAe BCEero, peaAr30BBIBAThCA pellleHns KOHCTUTYIIMOH-
Horo Cypa YKpauwHEI, B KOTOPBIX pa3pellaeTcs BOIIPOC O KOHCTUTYIIMOH-
HOCTHM HOPMATMBHOTO aKTa HUAM AQETCA O(MUIIMarbHOE TOAKOBaHWE HOPM
KoHcTUTYyIIUM MAM 3aKOHA. B NpakTUUeCKOM IIAaHE pedb HAET O IIOUCKe
UMY HapAesKalllell IPAaBOBOM OCHOBEL AASL IIPUHSATHSA PeLIeHUN B YCAOBHAX,
KOTAa paHee AeUCTBYIOLMEe HOPMBL IIPU3HAHBI HEKOHCTUTYIITUOHHBIMU U YT-
PaTUAU IOPUAUUYECKYIO CHAY, @ TaK’Ke O BHEAPEHUU B IIPABOIIPUMEHUTEAD -
HYIO IPAKTUKY 3HaueHuU HOPM KOHCTUTYIUM KM 3aKOHOB YKpPauHBI, COAEP-
xamuxcad B paszbsacHeHuax Cypa. Cam KorcturynmoHHBIN Cyp YKpauHBI
HEOAHOKPATHO YKa3bIBaA, YTO OpPTaHbl 'OCYAAPCTBEHHOM BAACTH UM MECTHO -
o CaMOYIIPaBAEHHUS, UX AOAKHOCTHBIE U CAY’KeOHBle AUIQ, & TakyKe FOPH-
AUdecKre U (pusudeckue AMIA He AOAKHBI TPUMEHATH IPAaBOBLIE aKThI AU-
00 UX OTAeABbHBIE IIOAOJKEHU, IIpU3HAHHble HEKOHCTUTYLMOHHBIMU.

OpHako 1mpoOaeMa HCIOAHeHUs pelieHud KoHcturynuoHHoro Cypa He
CBOAUTCS TOABKO K pearu3aliuy CyObeKTaMU IIPABOOTHOIIEHUN (OpraHaMH
TrOCYAQPCTBEHHOU BAACTH B YaCTHOCTH) HOPMATUBHBIX aKTOB B YCTAHOBAEH-
HOM MM 3HaueHHU. Hepepko pelreHus Cyaa IPEANIOAATAlOT AKTHUBHBIE
AEUCTBUS IIOAHOMOYHEIX CYOBEKTOB 10 IPUBEACHUIO ACMCTBYIOLIUX IIPABO-
BBIX @KTOB B COOTBETCTBHUE C UX CMBICAOM, HAlpUMep, KOTAQA PelIeHue O
HEKOHCTUTYIJMOHHOCTH BA€UeT 3a COOOM HapylleHWe AOTMKH U CTPYKTYPHL
HOPMAaTUBHO-IIPABOBOTI'O aKTQa, IIOIBA€HUE B HEM IIPOOEAOB, YCAOKHSAIOIIUX
AEVCTBEeHHOE IIPAaBOBOE PeryArnpoOBaHUe. B Takux o0CTOSATEeABCTBAX IIPABOT-
BOPYECKMU OpPTaH B Pa3yMHBIU CPOK AOAKEH IIPUHATH HOBBIM 3aKOH AMOO
BHECTH COOTBETCTBYIOIIME M3MEHEHUs B ACHCTBYIOLIUM HOPMATUBHO-IIPA-
BOBOU akT. OOSA3aHHOCTD IIO0 IIPUBEAECHUIO aKTOB B COOTBETCTBUE C pellle-
HueMm Cyaa MOKeT BO3HUKHYTH Yy BepxoBHOU Papbl Ykpaunsl, [Ipe3upen-
Ta YKpaunsl, Kabuneta MuHucTpoB YKpauHsl, BepxosHoit Papbl ABTOHOM-
HOU PecniyOauku KpelM - Tex cyOBeKTOB, YbM IIPABOBBIE aKTHl KOHCTHUTY-
nuoHHBIN Cyp IpoBepseT Ha KOHCTUTYIIMOHHOCTD.

[IpuHATHE 3aKOHOB U BHECEeHUEe B HUX U3MeHeHUN KOHCTUTYyIIS YKpaWHbI
OTHOCHUT K IIOAHOMOUMSM BepxoBHOU Papbl YKpawmHBI. YCTaHOBAEHHBIN €€
PerarameHTOM NOPSIAOK NPUHATHS 3aKOHOB IPEAYCMATPUBAET Psp IIPOIie
AYP, IIPOXO>KA€HHE KOTOPHIX CTAaBUT UCIOAHEHHe pelleHuUd KOHCTUTYyIIM-
oHHOro Cypa B 3aBUCHUMOCTB OT COOAIOAEHUS CyOBEKTAMHU IIpaBa 3aKOHO
AATEABHOU WHUIIMATWBBL CPOKOB pPa3pabOTKN 3aKOHOIPOEKTOB, UX BHeECE -
HUS Ha PAacCMOTpeHHe NMapAaMeHTOM YKpPauHBl U UX (PAKTHYECKOTO pac -
cMoTpeHusa. CBOEBPEMEHHOCTh PelIeHUs 3TUX BOIPOCOB B CYIII€CTBEHHOU
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Mepe ONPEeAEeAIeTCs TOAUTHUYECKUM (PAaKTOPOM - OIT€HKOM 3aKOHOIIPOEKTOB
peACTaBAeHHBIMU B BepxoBHOM Pape YKpauHBI TOAUTUUYECKUMU CUAAMHU,
WX CKAOHHOCTBIO MTOAAEPKATh HEOOXOAUMBIN 3aKOHOIIPOEKT M 00eCHeunTh
ero OBICTpPOe MTPOXOJKAEHUEe Ha BCeX CTaAUSIX 3aKOHOTBOPUECKOTO TIPOoIlec -
ca. [lpakTuKa mOKa3bIBAaeT, UYTO pPa3AUdHe B IMOAUTHUYECKUX TIO3UIUAX,
[IpeACTaBAEHHBIX B IIapAaMeHTe, OlIpeAeAsieT peaKluio Ha pelileHus Cyaa.
HMHorpa Takaa peakijusa MOXKeT OBITh BecbMa olnepaTuBHOU. K npumepy, Pe-
uteHueM Cyaa oT 30 centsadpsa 2010 ropa Ne 20-pn/2010 OblA IpU3HAH He-
KOHCTUTYLIMOHHBIM 3aKOH YKpauHbl 'O BHeceHUU u3MeHeHHN B KoHCTH-
TyLIHIO YKpauHbl" OoT 8 pAekabpst 2004 Ne 2222-1V, corraCHO Pe30AIOTUBHOMN
YacTU KOTOPOT'O Ha OpraHbl 'OCYAQPCTBEHHOM BAACTH BO3AAraAach 00s3aH-
HOCTb IIO TIPUBEAEHMNIO HOPMATHUBHO-IIPABOBBIX aKTOB B COOTBETCTBUE C
Koncrurynuein YkpauHnsl oT 28 uioHa 1996 ropa B pepaKIuy, CyIeCTBOBAB-
IIell A0 BHECEHMs B He€ M3MeHEHUMN YIOMSHYTHIM 3aKOHOM.

B cBa3u ¢ npuHATHeM Takoro Pemenusa KoHcTurynuoHHBIM CypoM YKpa-
WHEIL, B KOTOPOM TaK JKe OBIAO C(DOPMYAMPOBAHO IIOAOJKEHHE O HEOTAOXK-
HOM I[IPUBEAEHUM OpraHaMM OCYA@PCTBEHHOU BAACTH CBOMX HOPMATUBHO-
IIPaBOBBIX @KTOB B COOTBeTCTBHe ¢ KOHCTUTyIMell YKpauHBl B PeAaKIIUU,
KOTOpas AeMcTBOBaAa AO BHeCEHUS B Heé M3MeHeHUM 3aKOHOM, TPU3HaH -
HBIM HEKOHCTUTYILJMOHHBIM, IIapAaMeHTOM OBIAM BHECEHBI M3MeHeHud 00-
Aee yeM B 34 3aKOHa YKpauwHbBI. B ToM uucAe U Te, KOTOpbIe CBSI3aHbI C OII-
peAeAeHreM KOMIIeTEHIIUN OPraHOB I'OCYAAPCTBEHHOM BAAQCTH.

[Tpe3upeHT YKpauHbBI BO UCIOAHEHHE 3TOrO JKe pelleHud MH3paA YKas
"BOMIpOCHI A€ATEABHOCTH OPTaHOB MCIIOAHUTEABHOW BAACTH' OT 13 OKTAODPS
2010 ropa, KOTOPBIM IIpEAyCMAaTPHUBAAOCHL BHeCeHUe HM3MeHeHuM B 88 ero
aKTOB 00 YTBEP>KAEHUM IMOAOKEHWU IIPO IeHTPaAbHbIe OpPraHbl MCIIOAHU -
TEABHOU BAACTH YKpPAWHBHI.

Kabuner MunHHCTpOB YKpawmHBI NPUHSAA 24 TOCTAaHOBAEHUS, KOTOPBIMU
IIpUBEA B COOTBETCTBME CBOM HOPMATHUBHO-IIPABOBBIE AKTHI C AEUCTBYIO -
mel pepaknuer KoHCTUTyMM YKpawHBI, N3MEeHEHHBIMH 3aKOHAMHM M aK-
Tamu [Ipe3upeHTa YKpawuHBEL.
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Takum 00pa3oM, MOKHO CAeAaTh BBIBOA, UTO CUCTEMHOE pellleHue IIpoOAe-
MBI U3MEHEHUs 3aKOHOB BO MCIIOAHeHUe pellleHni Korcturynuonsoro Cy-
Ad YKpawWHBI 3aBUCHUT OT OCOOEHHOCTEM 3aKOHOTBOPYECKOIO IIPOIlecca,
IIPABOBOM U IIOAUTUYECKOW KYABTYDPHI ACITyTATCKOI'O KOPITYCa, CKAOHHOCTU
HApOAHBIX AENYTATOB K MOAUTHYECKOMY KOMIIDOMMCCY PaAU pelleHud 3a -
A4 OOIIEHAIIMOHAABHOTO 3HAUYEHUS.

ChaepyeT oOpaTUTE BHUMaHUeE Ha TO, 4TO pelteHusa KoncrurynuonHoro Cy -
Ad YKpauHBI UMeIOT IIpsIMoe AeMCTBUEe U AAS BCTYIIA€HUSI B CUAY He Tpe-
OYIOT IIOATBEP’KACHUN CO CTOPOHBI KAKUX-AMOO OPraHOB I'OCYAAPCTBEHHOU
BaacTu. OAHAKO B YKpauHe UMeAd MeCTO CAy4Yau NPUHSTUS OpraHaMu Io-
CYAQPCTBEHHOU BAACTU @KTOB O IIPU3HAHUU YTPATUBIIUMU CUAY HOPMAaTHUB-
HBIX @KTOB (MX OTAEABHBIX IIOAOKEHUN) IIOCAe IIpU3HaHUA ux Koncturynu -
OHHBIM CyAOM HEKOHCTUTYLWOHHBIMU. Takue AeHCTBUS rOCyAapPCTBEHHBIX 101




102 OpPraHOB IOPOKAAAU HESCHOCTb B OIIPEeAeAeHUM MOMEHTA YTpaThl CHABI
IIPaBOBLIM AKTOM, IIPU3HAHHBEIM HEKOHCTUTYIIUOHHBIM.

['oBopsi 06 UCIIOAHEHUU pellleHud 00 o(pUITUaAbHOM TOAKOBaHUM KOHCTH-
TYOUM HMAU 3aKOHOB YKpAWHBl, HEOOXOAUMO YUYUTBHIBATH IOPUAUUECKYIO
IIPUPOAY TAKUX pelleHUuU. Pe3yAbTaT TOAKOBAHUS HOPMBL, T.e. €€ OUIU-
aABHOE Pa3bsiCHEHHMe, CTAHOBUTCS YaCThIO 3TOM HOpMEL C ydeToM 00s3a-
TeAbHOCTH pellleHnd KoHcTuTynuonHoro Cyaa erga omnes (3pra OMHec,

gAsl BCex) pellleHus] O TOAKOBAHMM TMOAAEKAT UCIOAHEHHWIO B TOM JKe TO-
pPsAKe, 4TO ¥ HOpMBI KOHCTHUTYLIMU U 3aKOHOB YKpauHBI. CAepOBATEABHO,
UTHOPUPOBAHHNE €ro PelleHUlN BACUET 3a COO0OM IOPUANYECKYIO OTBETCTBEH -
HOCTBb B IOPSIAKE, OIIPEAEAEeHHOM AEMCTBYIOIIUM 3aKOHOAATEABCTBOM. K
CO’KAAeHHUIO, U3BECTHBI CAyYau NPUHATUSA CypAaMU OOIel IOPUCAUKIIUU pe-
LIeHUH (U AasKe pPas3bsICHEeHUU NA€HYMOB BBICIINX CYAOB’), B KOTOPBIX HOP-
MBI TIpaBa IIPEeAAarar0Ch TPUMEHSTL Bpa3pes3 ¢ oPUITMaAbHBIM TOAKOBaHU-
eM, paHHBIM KoHcTuTynuoHHBIM CyaoMm. MHGOpManug o NOAOOHBIX ak -
Tax nocrynaeT B KoHcturynuoHHEIM Cya. OpHAKO OH He HAAEA€H ITOAHO -
MOYMSIMHU BAUATE KAKUM-AMOO 00pa3oM Ha IIOAOOHYIO IIPAKTHKY, TeM OoAee
- IIPUHY>XAAQTh KOTO-AMOO K BBEIIIOAHEHMIO €r0 pellleHuM. B 1jeaoM mop00-
Hble CUTYalluM IIOAAEKAT pa3pelleHrI0 B IIOPIAKe, IPEAYCMOTPEHHOM AAS
NIPHUBAEYEHUS K OTBETCTBEHHOCTH 3a AEMCTBHS, IPOTHBOpeYalle 3aKOHY.

Kak ykazan Kouctutynuonubli Cya YKpauHBI B OAHOM K3 CBOUX pellle-
HUM, UCIOAHEHUEe BCeMU CyObeKTaMU IIPaBOOTHOIIEHUM IIPEeATINCAaHNM, 13-
AOKEHHBIX B PEIIeHUAX CyAQd, BCTYIMBIINX B 3aKOHHYIO CUAY, YKPEIAIeT
aBTOPHUTET I'OCYyAAPCTBA KaK IIPaBOBOro’. BMecTe ¢ TeM, Kak OBIAO OTMede-
HO BHIIIE, €eT0 COOCTBEHHEBIE peIlleHUs He BCErAd UCIOAHSIOTCH.

KakoBel Bo3dMoskHOCTH KoHcTuTyImoHHOTO CyAa YKpawHBI B OTHOLIEHUU
KOHTPOASI 3a UCIIOAHEHUEM €ero pelieHuni ?

[To cmbicAy wacTu BTOpo# crathu 70 3akoHa YKpawHbl 'O KoHCTHTYIIMOH-
HoM Cyae Ykpamubsl', mpu HeobxopanMocTu Cya MOJKET OIIPEAEAUTH B CBO-
€M pelIeHUM (3aKAI0UYEeHUH) HNOPSAOK M CPOK ero UCIoAHeHud. Peub mper
O AOIIOAHUTEABHBIX Mepax oOOeclieueHHs! BBIIIOAHEHWs, He IIOAMEHSIOIINX
olOwiero TpeboBaHusa 00 00s3aTEABHOCTH aKTOB CyAa.

B 2007-2011 ropax KorcturyrimoHHEIM CyAOM YKpawWHBL OBIAO IPUHATO 119
pemennuyt, B 20-tm n3 Hux Cyp OIPEAEAUA TOPIAOK UCIOAHEHUS AUOO0
chopMyArpOBaA CBOM pPeKOMeHAAuu. MHOTHe M3 3THUX PELIeHUMN JKAAAU
CBOEro HUCIIOAHEHUS He OAUH T'OA, @ HEKOTOpPhIe He MCIOAHEHHBI U M0 HaCTo-
dliee BpeMd. 3AeCh YMECTHO 3aMeTUTh, YTO, KpOME MOMEHTOB IIOAUTHYEC -
KOr'o 3HaueHUs, O KOTOPBIX y>Ke YIIOMUHAAOCH, MCIIOAHEHNEe PeKOMeHAQITUN
3aKOHOAQTEAIO 3aIlIOAHUTH IIPOOEAB], YCTPAHUTH KOAAU3UU B A€HCTBYIOLIUX
3aKOHaX AUOO IPUBECTH UX B COOTBETCTBHE C IIOAOKeHUIMU KoHCTUTyIUU
YKpanHEBl 3aBUCUT TaK)Ke OT aKTUBHOCTU CYOBEKTOB 3aKOHOAQATEABHOU UHMU -
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® Peur, mper o TToctanoBreHuH ITreHyMa BLICTTEro XO3sSHCTBEHHOTO cypa YKpawHEI "O HEKOTOPHIX
BOIIPOCAX IIPAKTUKW PACCMOTPEHUS AEA IIO CIIOpaM, BO3HUKAIOUIUM W3 3eMEeAbHBIX OTHOLIEHWH' OT
17 mas 2011 ropa Ne 6.

7 Cwm.: Pemenune ot 30 utons 2009 ropa Ne 16-pi/2009.



IIUATUBBI, KOTOPBIMU 110 cTaThe 93 KoHcTuTynum YKpauHbl aBAgoTca [pe -
3UAECHT YKPauHB], HAPOAHBIE AeNyTaThl YKpanHbl, KabnHeT MUHNUCTPOB YK -
pauHbl 1 HalmoHaAbHBIM OaHK YKpawuHbI. TakuM oOpa3oM, XOTS PeKOMeH-
panmu KonctutynuonHoro Cyapa YKpaWHEBEI aAPECYIOTCS 3aKOHOAATEAO, 0e3
Y4acTUsl YIOMSHYTBEIX CyOBEKTOB PeaAr30BaTh MX HEBO3MOJKHO.

CoraacHo cratbe 70 3akoHa YKpauubl "O KoncrurynuonHom Cyae YKpa-
unel" CyA UMeeT IpaBo NOTPebOBATh OT COOTBETCTBYIOIIUX T'OCYAAPCTBEH-
HBIX OPraHOB INHCbMEHHOTO IIOATBEDP)KAEHUSI HUCIOAHEHUS ero pellleHUsd,
COOAIOAEHUS 3aKAIOUEeHHUs. B TO Ke BpeMs OTBETCTBEHHOCTb 3a HeIIPeAOC-
TaBA€HUE TAKOTrO IIOATBEPIKAEHHUS 3aKOHOAATEABHO He yCTAHOBAEHA.

Koncturynmonnsii Cya YKpauHBI He YIIOAHOMOYEH KOHTPOAMPOBATH WC-
IIOAHEHHEe CBOMX pelleHuM HHaude, KaK B IIOPIAKe, YKa3aHHOM BBIIIE, -
UHBbIEe phIYaTu BO3AEMCTBUS HOPMATUBHO He IIPEAYCMOTPEeHEBI. BMecTe ¢ TeM
Cya He MOYKeT OCTaBaThCsI PaBHOAYIIHBIM K TOMY, HACKOABKO CBOEBpEMEH-
HO, KQUeCTBEHHO M B KaKOM OOBeMe HCIIOAHSIOTCS ero pelleHus, BeAb, B
KOHEYHOM CUETe, peub MAET 00 3(pPeKTUBHOCTH KOHCTUTYITMOHHOTO KOHT-
poast B rocypapctse. [ToaTomy B npakTtuke KoucturynuonuHoro Cypa YK -
pauHbBl OBIAU CAyYaM, KOTAQ €ero IIpejpcepaTeAb oOpaljasncd K BepxoBHOU
Pape YkpauHBI, KOHCTATUPYS (PaKThl HEOOOCHOBAHHOTO 3aTATUBAHUS WC-
noAaHeHus peliieHudt KoncrurynmonHoro Cyapa YKpauHbI, IIOIBITKU HUBE-
AMPOBAThH WX IyTeM IIOBTOPHOT'O IPUHATUA HOPM, aHAAOTMUHBIX IO CMBIC-
Ay IPHU3HAHHBIM HEKOHCTUTYIIMOHHBIMI®. [Ipu 3TOM OoTMedarach HEOOXOAM-
MOCTb OOBEAWHEHHUSI YCUAMU BCEeX IMOAUTUYECKUX CHA, IIPEACTaBAEHHBIX B
YKPAaWHCKOM TIapAaMeHTe, AAS UCHPaBAE€HMS 3TOM CHUTyalum. Brocaea-
CTBUM 3aKOHOAATEAb YPEI'YAMPOBAA MHOTHE U3 YIIOMUHABIINXCS B AQHHOM
IMChbMe BOIPOCOB, OAHAKO ITOAHOCTBIO IIpOOAEMa HeCBOEBPEMEHHOCTH WC-
noAHeHUs pelteHult KoncrurynmonHoro Cyaa MoKa He pellleHa.

He B moCAeAHIOIO OuepeAb ee pellleHue CBSA3aHO C HeAOCTATOUHBIM 3aKOHO-
AATEABHBIM pETyANPOBaHMEM MeXaHH3Ma HCIOoAHeHmud pemteHuit Cypa. Ha
HAIIl B3TASIA, ONTUMU3AINY HOPMaTUBHOTO PETryAUPOBAHUS AQHHOTO BOIIPO-
ca CrocOOCTBOBAAO OBI: 3aKpemnAeHme B 3akoHe YKpawHbl 'O Pernamenre
BepxoBHol Papbl YKpamHBI" CHEIMAABHOM TPOIIEAYPHI IPUHSTHS 3aKOHOB
BO HCIOAHeHMe pellleHnM KoHctuTyrmnoHnHoro Cyapa YKpaWHBL; AOIIOAHEHHE
3akoHOB YKpauHbl 'O Ilpesmpente Ykpamuber', "O Kabunere MuHHCTPOB
YKpavHBI" HOPMaMU, OMPEAEASIONIMMUA CPOKM BHECEHWS N3MEHEHUU B aK-
ThI, IPU3HAHHBIE ITOAHOCTBIO AMOO YaCTMYHO HEKOHCTUTYIIUOHHBIMU. Kak
U3BECTHO, INTOAOOHAsA IIPAKTHUKA CYIEeCTBYeT B HEKOTOPBIX TOCYAAPCTBAX
BocTtounout Esponel (Hanpumep, B CaroBakuu, bocaum u I'epiieroBune).
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HeucnoaneHue pemeHud U HeCOOAIOAeHME 3aKAtoueHUM Cyaa B COOTBET -
CTBHU C 4YacCTBIO 4eTBepTou cTartbm 70 3akoHa Ykpauuel 'O KoHcTtmTynu -
ounHoM Cyae YKpawHBI' BAEKYT OTBETCTBEHHOCTb COTAACHO 3aKoHy. OpHA -
KO B AEUCTBYIOIIEM 3aKOHOAATEABCTBE YKPAWHBI KOHKPETHBIE BUABI TAKOU

8 Hampumep, mucsmo oT 29 saBaps 2010 roaa IMpeaceparento BepxosHo# Paabt Ykpauns! B. Auteumy,
HapOAHBIM AellyTaTaM YKpauHBI. 103



104 OTBETCTBEHHOCTU He 0003HaueHBI. He ompeapereHbI TTOHATHE M COCTaB CO-
OTBETCTBYIOIIUX IIPABOHAPYIIEHUN (HEUCIOAHEHUE, HECOOAIOAeHUEe, He-
HapAesKalllee MCIIOAHEHUe, OTKa3 OT UCHOAHeHud pemeHuil Cyaa), He yc-
TAHOBAEHBI CAQHKIIMU 3a MX COBeplIeHHe. 3aKOHOAATEABHOE PEeryAnupoBa-
HUe B AQHHOM BOIIpOCe OyAeT 3aBepIlIeHHLIM, eCAU IIPeAyCMOTPETh FOpU-
AMUYECKHEe OCHOBAHUSA AAS Ka’KAOTO M3 BUAOB OTBETCTBEHHOCTH U OITpPeAe-
AUTD TIOPSAOK ITPUBACUEHUS K HeH.

TakuM oOpa3oM, crepyeT NPU3HATH, YTO B HacTosllee BpeMs KoHCTUTYIU-
oHHBIN Cyp YKpauHBI UMeeT OllpeAeAeHHble BO3MOKHOCTHU BAUSHUSA Ha IIPO -
IIeCcC HUCIIOAHEHUSX CBoMX pelleHHM. OAHAKO HOPMATHUBHOE peryAupOBaHUE
MexXaHu3Ma AOBepeHUs pelleHui KorcturynuonHoro Cypa A0 pearnsaliuu
U B3aWMOAEMUCTBUSA B 3TOM Ipoljecce Cypa ¢ APYIHMU I'OCYAQPCTBEHHBIMU
OpraHaMM OCTAETCs IIOKa HEeIIOAHBEIM U HY’>KAQeTCd B COBeplileHCTBOBaHUU. C
y4eTOM 3TOr'0 TeMa HblHelllHell KoHdepeHIMU AAG HacC SBASETCS UCKAIOUU-
TEeABHO AaKTyaAbHOW, M B paMKax Hacrodier KoHdepeHIUMN MBI HapeeMCs
BBIIBUTH KOHCTPYKTHUBHBIE TEHACHIIMU U HAlIPaBA€HUS, KOTOPble HaMeuyaroT-
Cs1 B TIPaKTUKE U TEOPUHU CTpaH EBPOMLI B pellleHUN CXOAHBIX ITPOOAEM.

Baaropapio 3a BHUMaHue!

SUMMARY

In accordance with the Constitution of Ukraine (Article 150) and Law of
Ukraine on the Constitutional Court of Ukraine (Article 69), the decisions and
judgments of the Constitutional Court of Ukraine are mandatory for implemen-
tation in the entire territory of Ukraine, they are final and cannot be appealed.

Non-implementation of the decisions and non-compliance of the decisions
of the Court in accordance with Article 70, Part 4 of the Law on the
Constitutional Court of Ukraine entail liability pursuant to law. Although in
the current legislation of Ukraine, the specific types of the liability are not
prescribed. The concept and contents of the violations are not defined;
sanctions for their commitment are not prescribed. Legislative regulation
shall be final if legal grounds for each type of liability are prescribed and
the procedure of bringing to responsibility is defined.

The Constitutional Court of Ukraine does not have means to effect on the
process of implementation of its decisions. The mechanism of normative
regulation of realization of the decisions of the Constitutional Court of
Ukraine is non-complete and needs improvement.

AHATOAUU I'OAOBMH. KOHCTUTYLIMOHHBIN CYA YKPAMHBI




B3AVUMOAENCTBUE
KOHCTUTYHNOHHOTI'O COBETA
PECITYBAUKU KA3AXCTAH C APYTUUMU
T'OCYAAPCTBEHHBIMHY OPTAHAMMUA
B ITPOILIECCE NCITOAHEHUMSA ETO PEIIIEHUU

NUI'OPb POI'OB

Ilpedcedamenvy Koncmumyuyuonnoco Coeema Pecnybiuxku Kazaxcman

Hacrogmasa koHpepeHIUsA IIOCBAIIleHa aKTyaAbHOU TeMe. VcnnoaHeHne pe -
LIEHUY OPraHOB KOHCTUTYILIMOHHOTO KOHTPOASI SIBASIETCSI KAIOUEBLIM YCAO-
BHEM YTBep>KA€HHUS B CTpaHe NPUHIMIIA BEPXOBEHCTBA IIpaBa.

Pazpen mecroit Kouncturynuu PecniyOauku KazaxcTaH CcOAepKUT OCHOBO-
HoAQrarole HOPMBI, YUPeKAAolIe KOHCTUTYIIMOHHBIN KOHTPOAbL B Pec-
IyOAMKe, OCYLeCTBAEHHEe KOTOPOI'o BO3AOKeHO Ha KoHCTUTYIMOHHBIN Co-
BeT. OH He BXOAUT B CYA€OHYIO CUCTEMY, SIBASETCS CAMOCTOSTEABHBIM I'O-
CYAQPCTBEHHBIM OPraHOM, 00eCIlIeuMBAaIOIIUM BepXOBeHCTBO KoHcTuTynuu
PecnybAaukm kak OCHOBHOro 3aKOHa Ha BCcell TeppuTopuu KasaxcTaHa.
ITpuHUMaeMble UM HOPMATHUBHBIE [IOCTAHOBAEHUS IIPHU3BAHBI CAY KUTH IIpa-
BUABHOU HMHTepIIpeTalluy IPUHIOUIIOB U HOPM KOHCTUTYIIMK Pa3AWYHBIMU
cyObeKTaMU OOllleCTBEHHBIX OTHOLIEHMY, YTO SBASIETCS apaHTUel yCTOM-
YYBOTO M CTAaOMABHOI'O Pa3sBUTHUS rocypapcTsa. IlpaBoBble nosunuu KoHc
TUTYLHMOHHOTO CoBeTa UI'PAlOT Ba’KHYIO POAb HEe TOABKO B BOCCTAHOBAEHUU
KOHCTUTYILIMOHHOCTHU B COOTBETCTBYIOIWX IIPABOOTHOIIEHUIX, HO U BBICTY-
HIAIOT OPUEHTHUPAMU B Pa3BUTHUU TeKYIero 3aKOHOAAQTEABCTBA U (POPMUPO-
BaHUU IIPaBONPUMEHUTEALHOU ITPaKTUKMU.

Pemenust Koncrurynmonsoro CoBeTa BCTYIAIOT B CUAY CO AHSI UX TIPUHS-
THS, SIBASIOTCS O0O0Ieo0si3aTeAbHBIMU Ha BCEUW TeppuTopuu PecryOAmKH,
OKOHYATeAbHBIMU ¥ OO0JKaAOBaHWIO He TmoaAekaT. OHU  SIBASIOTCS
AEVCTBEHHBIM TapaHTOM OT BBIXOAA 3aKOHOAATEABCTBA CTPAHBI, @, OMOCpe
AOBAHHO, B KOHEYHOM CueTe, ¥ NPaBOIPUMEHEHUs 3a MpPeAeAbl COAepiKa-
HUS KOHCTUTYIIMOHHBIX TOAOKeHUM. CBOoeBpeMeHHas W TOAHAs peaAmr3a-
IIMST TIPABOBBHIX MO3UIMN U PEKOMEHAQITUN UTOTOBBLIX perneHnit KoHCTUATY-
nmonHOTo CoOBeTa IO COBEPIIEHCTBOBAHUIO 3aKOHOB M WHBIX HOPMAaTUB
HBIX ITPABOBBIX aKTOB, @ TAK’Ke MPAKTUKU ITPUMEHEeHUsT 3aKOHOAATEABCTBa,
paccMaTpuBaeTCsd Y HaC KaK OAHO M3 TAABHBIX TpeOGoBaHWU OOecliedeHus
KOHCTUTYIIMOHHOW 3aKOHHOCTH B PecryOAuKe.

IOpupnueckas npupoaa UTOrOBBHIX pelleHMU KoucturynuonHoro CoBeTa,
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106 3anoskeHHasl B Koncrurynuu Pecnnybauky v KoHCTUTYIIMOHHOM 3akoHe "O
Koucrurynuonnom CoBere Pecnyoankm Kaszaxcran", oOycAOBAMBaeT He-
IIOCPEACTBEHHOCTb MX HCHOAHeHUA. KoHcTuTynuga PecnyOAMKH caMa He
OIIPEAEAseT IOPSAOK MCIIOAHeHus pellleHnit Koncrurynumonnoro CoserTa.
Coraacuao cratbe 40 ynoMmsauyToro KOHCTUTYIIMOHHOIO 3aKOHa KoHcCTHUTy-
UUOHHBIM COBET MOJKET OIPEAEAUTH IIOPSIAOK U CPOKU HUCIIOAHEHHS IIPU-
HATBIX UM pelteHni. B 2008 ropy 1o nHuUnMaTuBe ['AaBBI TOCYAQPCTBA B 3Ty
CTAQThIO OBIAM BHECEHBI U3MEeHEHUs, YCUAUBAIOIEe MeXaHU3Mbl HCIIOAHEe-
Hua perennu KoHcturynuonHoro Cosera. Telneph copepsKaliuecs B pe-
menusax KorHcturynuoHHOro CoBeTa PeKOMEHAQIIUM M IIPEAAOSKEHUS II0
COBEPIIEHCTBOBAHUIO 3aKOHOAATEABCTBA IIOAAEKAT O0S3aTEeABHOMY pac-
CMOTPEHUIO YIIOAHOMOYEHHBIMU IOCyAAPCTBEHHBIMU OPraHaMU U AOAKHO-
CTHBIMM AMIIAMU C 00s13aTeABHBIM yBepAoOMAeHUeM KoHcturyrnuonHoro Co -
BeTa O NpuHATOM pelreHuu. O Mepax, IPUHATHIX BO UCIIOAHEHHE PelleHUs
Koncrurynmonnoro Cosera, COOOIIAeTCs €My COOTBETCTBYIOIIUMM T'OCY-
AAQPCTBEHHBIMH OpraHaMH U AOAKHOCTHBIMU AUIIAMH B CPOK, YCTAQHOBAEH-
geli KoHcTuTyrmonusIM CoBeToM. B cayuae, ecam pemenune Koncturynu -
oHHoro CoBeTa TpeOyeT yBeAUUYEeHUsI TOCYAAPCTBEHHBIX PACXOAOB UAU COK -
pallleHus TOCyAQPCTBEHHBIX AOXOAOB, KoHcTuTynuoHHBIM CoOBeT ompeae-
ASIET CPOKU UCIIOAHEHUS IIPUHATHIX UM PellleHuH IO coraacoBaHulo ¢ [1pa-
BUTeABCTBOM PecriyOamku KasaxcraH.

[TapaamenToM, [IpaBUTEABCTBOM M APYTHMU I'OCYAQPCTBEHHBIMU OpraHaMM
Pecniyoavku KazaxcTaH NPUHAT Psip Ba’)KHBIX Mep [0 YKPENAeHUIO IIpaBo-
BBIX MeXaHU3MOB HCIIOAHEHHUS UTOTOBBIX pelleHu¥ KOHCTUTYIIMOHHOTO
CoserTa.

B 3TOM ropy Arg noBbiieHUd 3P(PEKTUBHOCTU UCIOAHEHUS HOPMATUBHBIX
noctaHoBAeHNYW KoucTtutynmonHoro CoBeTa, NpUHMMaeMbIX IO oOpaile-
HUSIM cyA0B, [TapaamMenToMm puHAT 3akoH Pecryoanku Kazaxcran "O BHe-
CeHUU M3MeHeHUU U AONOAHEHUN B HEKOTOpPble 3aKOHOAATEAbHBIE aKThI
Pecniyoamkm KazaxcTtan o BompocaM peaAu3aliuy CTaTbu 78 KoHcTuTyuu
PecniyOavkm Kazaxcran", KOTOPBIY OBIA MHUIIMUPOBAH AellyTaTaMu Masku-
auca IlaparamenTta. OH HampaBA€H Ha yperyAupoBaHUE BOIIPOCOB IIPAaBoO -
BBIX IOCAEACTBUM IpuU3HaHUSA KOHCTUTYIIMOHHBIM COBETOM HEKOHCTHUTY-
IIMOHHBIMU 3aKOHOB MAW UHBIX HOPMATHMBHBIX ITPABOBBIX @KTOB IO IIPEAC-
TaBACHUAM CYAOB. BHeceHHBIe B YTOAOBHO-IIPOIlECCYAABHBIM, ['pakpaHc-
KMU NpOoIecCyarbHBIM KOAEKCHI U Kopekc 00 apAMUHUCTPATUBHBIX IIPaBO-
HapylLIeHUsAX IIOIPaBKU IIPEAyCMATPUBAIOT ONTUMM3AIUIO HPOIEAYp Iie-
pecMoTpa pelleHuN CYAOB M APYTHMX IIPaBOIPUMEHUTEABHBIX OPraHOB, OC-
HOBAHHBIX Ha HOPMATHUBHBIX IIPABOBLIX aKTaX, YIIEMASIOUINX KOHCTUTYIU-
OHHBIE IIpaBa M CBOOOABI YeAOBEKa M rpa>kpaHUHA.

[ToAOKUTEABHBIN MMITYABC pearmsanum pelileHnit Koncrurynmonsoro Co -
BeTa OKAa3BIBAET eXKeropHoe OOCY’KAEHHe AQHHOI'O BOIIPOCAa Ha 3aCeAaHUU
KOHCYABTAQTUBHO-COBELIATEABHOTO opraHa - CoBeTa IIO IIPABOBOW IIOAUTH -
Ke npu [Ipe3upenTe PecnyOarku KasaxcTaH, ¢ onpepeAeHUeM OTBETCTBEH-
HBIX TOCYAAQPCTBEHHBIX OPTaHOB M A@uell KOHKPETHBIX ITOPyYeHUH.

UTOPH POTOB. KOHCTUTYLIMOHHBIN COBET PECIITYBAUKHU KA3AXCTAH



B mpomaom ropy OBIAM BHeCEHBI U3MEHEHUS U AONOAHeHUsA B Peraa-
MmeHT [IpaButeabcTBa, IlorokeHue 0 MeXBEeAOMCTBEHHOW KOMHUCCHUU
IO BOIIPOCaM 3aKOHOIPOEKTHOM AeSITeAbHOCTH U [IpaBuaa opraHmia-
U 3aKOHOIIPOEKTHOM PAabOTHL B YIIOAHOMOYEHHEIX OpraHax PecnyOau-
K1 KaszaxcTaH, COrAacHO KOTOPBEIM (popMHUpPOBaHHEe TEeKYIUX K IIepcC -
IIeKTUBHBEIX IIAQHOB 3aKOHOIPOEKTHHIX paboT IIpaBuTeabcTBa OyAeT
OCYLIEeCTBAATBHCS, B TOM UMCAE, MCXOASl M3 HOPMATUBHEIX IIOCTAHOBAE-
HUU m nocranui Koucrurynmonuoro CoBera, a KOHIENIUM 3aKOHO-
IIPOEKTOB, a TaK’yKe CcaMH 3aKOHOIIPOEKThI AOAKHBEI pa3pabaThiBaThbCH
YIIOAHOMOYEHHBIMU OpraHaMH{ C y4eTOM HUTOTOBBIX pelleHUY KOHCTHUTY-
nuonuoro CoserTa.

Mudopmanus, copepskaiaiacsad B IOCAQHUSAX U HOPMATUBHBIX ITOCTAHOBAEe-
HUsAX KoHcTtuTynuoHHoro CoBeTa, UCIOAB3YeTCS IIPU IIPOBEAEHUU IIPaBO-
BOI'O MOHUTOPHHIA B COOTBETCTBUU C [IpaBMAaMU IIPOBEAEHUSI IIPABOBOIO
MOHUTOPHHra HOPMAaTUBHBIX IIPABOBBIX aKTOB, YTBEPKAEHHBIMU ITOCTAHOB-
AeHmeM [IpaButeabcTBa PecriyOauku oT 25 aBrycra 2011 ropa Ne 964.

Opnont u3 3apau Koncrurynuonnoro CoBeTa SIBASIETCS IIOAIOTOBKA exke-
TOAHBIX IIOCAQHUM O COCTOSHMU KOHCTUTYLIMOHHOM 3aKOHHOCTH B PecIry0-
AuKe. B aToM pokymMeHTe KoHcTuUTynuoHHBINM CoOBeT IO UTOraM PacCMOT-
PEHHBIX OOpallleHU IIOABEpraeT aHaAM3y AEMNCTBYIOIee 3aKOHOAATEAb-
CTBO U IIPAKTUKY €ro NPUMEHEeHMs C TOUYKU 3PEeHUsA UX COOTBETCTBUS HOP -
MaM Korcturynum, oOpalllaeT BHHMaHHWE COOTBETCTBYIOIIUX TIOCYyAap-
CTBEHHLIX OPraHOB HA MMEIOIuecs HeAOCTATKU, B TOM YHUCAe B cdepe Huc-
noAHeHUs pelmteHuld KoHcTurynuoHHoro CoBeTa.

Mexanu3m ncnorHeHusa pemieHnd KoucTturynuoHHoro CoBeTa paboTaeT
AOBOABHO 3((EKTUBHO. 3@ 3THU TOABI TOCYAAPCTBEHHBIMU OpraHaMu u
AOAKHOCTHBIMM AMIIAMM TIPUHAT PSip 3aKOHOAAQTEABHBIX, OPraHW3alioH-
HBIX W MHBIX Mep, HallpaBAEHHBLIX Ha MCIOAHEHHE KOHKPETHBIX UTOTOBBIX
pemennii KoucrurynuonHoro Coseta. Tak, 3akoHoM Pecniyoamku Kaszaxc -
TaH oT 9 Hosa0ps 2011 ropa Ne 490-1V "O BHeceHMU W3MEHEHUH U AOTIOA-
HEeHMU B HEKOTOpPHBIe 3aKOHOAATEABHBIE aKThl PecnmyOauku KaszaxcraH 1o
BOIIPpOCAM COBEPIIIEHCTBOBAHMS ITPABOOXPAHUTEABHOUW AESATEABHOCTU U
AAABHEUITeN TyMaHU3allid YTOAOBHOTO 3aKOHOAAQTEABCTBA YTOAOBHBIN KO-
Aekc Pecriyoamkm Kazaxcran ot 16 mtoag 1997 ropa Ne 167-1 poormoaHeH HO-
BoU crathber 319-1, ycTaHaBAWBAIOIIEN YTOAOBHYIO OTBETCTBEHHOCTH 3a
BOCHpensaTCTBOBaHMe AesdTeabHOoCcTH KoHctuTynmonHoro Coserta.
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[Mpuasar 3akon Pecnyoankn Kazaxcran "O BHeCeHNHM U3MEHEHHUH U AOIIOA -
HEHMU B HEKOTOPHIE 3aKOHOAATEeABHBIE aKThl PecnmyOamku KaszaxcraH 1o
BOIIPOCAM IIPOTUBOAEMCTBUSA A€TAaAM3anuU (OTMBIBAHUIO) AOXOAOB, IIOAY-
YEeHHBIX HEe3aKOHHBIM ITyTeM, M (PUHAHCHPOBAHUIO Teppopu3Ma U OOHAAU -
YUBaHUS AeHer", HallpaBAEHHBINM Ha MCIOAHEHVE HOPMATHUBHOTO ITOCTAHOB -
AeHug KoncturynuonHoro Coseta ot 20 aBrycra 2009 ropa Ne 5.

Bo ucrionHeHne HOPMATUBHBIX IIOCTAHOBAEHUM, PEKOMEHAAUU PSAd IIOC-
AaHu KoHctutynunonHoro CoBeTa yCOBEPIIEHCTBOBAHBI MEXaHU3MEI pea - 107



108 AW3AIUM KOHCTUTYIIMOHHOIO IIpaBa Ka’kKAOI'O Ha IIOAyYeHHe KBaAUUIUPO-
BaHHOU IOPUANYECKOU MTOMOIIIH.

B psaae nocaanutt KoncrurynuonHoro CoBeTa FrOoBOPUAOCH O HEOOXOAUMOC -
TU CO3AAHUSI CUCTEMBI I0BEHAABHOU ocTulluu. [IpesupeHToM PecnyOauku
Kazaxcran 4 deBparsg 2012 ropa m3paH YKa3 o6 oOpa3oBaHUU CIIEITUAAM-
3UPOBAHHBLIX MEXXPAWOHHBIX CYAOB IIO A€AaM HECOBEpPIIEeHHOAETHUX BO
BCEX pernoHax CTPaHBbl.

OTOT epedyeHb MOJKHO OBIAO OBI ellle MTPOAOAKUTE. OAHAKO MOAAQraro, 4To
B 3TOM TOAY HET HEOOXOAUMOCTH. AOCTAaTOYHO OTMETUTh, UYTO B cepe uC -
noAHeHUs pelleHuit KoHcTtuTyruoHHOro CoBeTa CO3AAHBI HEOOXOAMMBIE
UHCTUTYIIMOHAABHBIE, 3aKOHOAATEABHBIE U APyTHe TapaHTUH. DTOMY BOI -
pocy yaeaseT ocoOoe BHUMaHMe ['AaBa rocypapcrBa Kak rapaHT KoHcTUTy-
num Pecniyoamkm Kazaxcrtad u ero ApMuHHCTpanusa. Kak 3aKOHOMepHBIN
PEe3YyABTAT, ¥ HAC OOABIIUX NPOOAEM IO UCHOAHEHUIO penleHnd KOHCTUTY -
nuoHHOro CoBeTa HeT, @ BO3HHKAIOIUe TeKyllhe BOIPOCE HAXOAAT CBOE
pellleHue.

SUMMARY

The legal nature of the decisions of the Constitutional Court of the
Republic of Kazakhstan ensures immediacy of their implementation. In
accordance with Article 40 of the Constitutional Law, on the Constitutional
Council, can define the order and dates of implementation of its decision.
In 2008 this law was amended and the mechanisms of strengthening the
implementation of the decisions of the Constitutional Court were adopted.
Now the recommendations and suggestions for improvement of the legis-
lation shall be considered by the authorized state bodies and officials and
the Constitutional Council shall be informed about the decision held by
them. In the sphere of implementation of the decisions of the
Constitutional Court, all necessary institutional, legislative and other
mechanisms are created. As a result, in the Republic of Kazakhstan there
are no big problems concerning the implementation of the decisions of the
Constitutional Court.

UTOPH POTOB. KOHCTUTYLIMOHHBIN COBET PECIITYBAUKHU KA3AXCTAH




CONTEMPORARY PROBLEMS OF (NON)
IMPLEMENTATION OF THE ACTS OF THE
CONSTITUTIONAL COURT OF THE REPUBLIC
OF LITHUANIA

DAINIUS ZALIMAS
Judge of the Constituonal Court of the Republic of Lithuania

1. Introduction

According to Arts. 102(1) and 105(1 and 2) of the Constitution of the
Republic of Lithuania, the Constitutional Court has the power to rule (to
pass rulings) whether the laws and other acts of the Parliament (Seimas)
are not in conflict with the Constitution and whether the acts of the
President of the Republic and the Government are not in conflict with the
Constitution or laws passed by the Seimas. In addition, it also has the
power to adopt the conclusions on certain issues such as whether there
were violations of election laws during the elections of the President or the
Seimas'; whether the state of health of the President of the Republic allows
him to continue to hold office’; whether the treaty of the Republic of
Lithuania is not in conflict with the Constitution® and whether concrete
actions of Members of the Seimas and other State officials against whom
an impeachment case has been instituted are in conflict with the
Constitution* (Art. 105(3) of the Conmstitution).

The right to file a petition with the Constitutional Court concerning the
compliance of a legal act with the Constitution is vested in the courts for
cases concerning a law, the Government, the Seimas and a group consist-
ing of not less than 1/5 of all Members of the Seimas, and President of the
Republic (Art. 106 of the Constitution). The institute of individual com-
plaint is still not introduced, but the individuals have a possibility to
defend their constitutional rights through the courts of general jurisdiction
and special (administrative justice) competence.

According to the Constitution of the Republic of Lithuania (Art. 107(1)) a
legal act (a law or other act of the Seimas, act of the President of the

! There were 3 conclusions on that issue. In all these cases the Constitutional Court presented a conclusion that the

Law on Elections to the Seimas was not violated.

There were no such cases in the Court.

The conclusion concerning a treaty may be requested not only after but as well prior to the ratification thereof in the
Seimas. It was only one conclusion related on the treaty compliance with the Constitution (in 1995 before ratifying
of the European Convention of Human Rights).

There were two conclusions on this issue: by one of these the Constitutional Court recognised that the President of
the Republic grossly violated Constitution, by the other conclusion the same decision was adopted concerning two
members of Seimas.

2
3
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Republic, act of the Government) cannot be applied from the day of offi-
cial promulgation of the ruling of the Constitutional Court that the act is
in conflict with the Constitution of the Republic of Lithuania. Thus in gen-
eral the Constitutional Court has the power to recognize a disputed legal
act to be in conflict with the Constitution and in such a manner de facto
to remove it from the legal system of the State. Therefore the minimum
requirement for the implementation of the acts of the Constitutional Court
is a negative obligation of other State organs not to apply anymore the
legal act that is recognized as not complying with the Constitution (or in
case of sub-statutory acts - with the Constitution or a law).

As regards positive obligations, i.e. a subsequent correction of the legal act
that is in conflict with the Constitution, the Constitutional Court is not a
legislator with powers to annul or amend formally that legal act (or its pro-
vision that is in conflict with the Constitution). This is a duty of the author-
ity (State organ) that adopted that legal act in question.

2. State organs responsible for implementation of the acts of the
Constitutional Court

The Constitution does not expressly provide for the obligations of the State
organs concerned to implement the acts of the Constitutional Court. Nor
does it expressly provide for legal means to avoid a legal vacuum or any
other undesirable effect that might occur due to the immediate removal
from the legal system of the norms that are recognized by the
Constitutional Court as not complying with the Constitution. However the
duty of legislative and other authorities to implement the acts of the
Constitutional Court is implied from the Constitution®: it has been more
than once stated in the jurisprudence of the Constitutional Court.

As many other states, Lithuania has no single and special mechanism for
the implementation of the acts of the Constitutional Court. Therefore, in
general, the concrete State organ that has issued the legal act recognized
as contrary to the Constitution is responsible for the corresponding amend-
ment of that legal act, i.e. for correcting its provisions in compliance with
the act of the Constitutional Court. Only the Statute of the Seimas (which
has the same force as a statutory law) contains a more detailed regulation
on this subject since 2002. It has a special chapter stipulating the imple-
mentation of the acts of the Constitutional, including the procedure,
responsible parliamentary structures and concrete terms for the implemen-
tation of the rulings of the Constitutional Court by which a law or other
legal act of the Seimas was declared as conflicting with the Constitution.
One of the Deputy Speakers of the Seimas is assigned with the general
responsibility for this procedure in the Seimas. Within a month after the

* Inter alia from Art. 107(1 and 2) of the Constitution prohibiting to apply the legal provision that is in conflict with
the Constitution and stating about the finality of the acts of the Constitutional Court, as well as from the constitu-
tional principles of the rule of law, superiority of the Constitution.



ruling of the Constitutional Court in the Seimas, the respective proposals
to implement this ruling has to be submitted by the Legal Department of
the Chancellery of the to parliamentary Legal Affairs Committee, and the
latter shall consider them not later than within 2 months after the ruling®.
After that a corresponding parliamentary committee or a working group set
up for the implementation of the ruling of the Constitutional Court has,
not later than within 4 months, prepare and submit to the Seimas for con-
sideration a necessary draft law or other act. If a draft is complex, the time
limit of its preparation may be extended, but not exceeding 12 months. It
might be proposed also that the Government has to prepare a necessary
draft. However, there is no special procedure (nor it could be) for adoption
of legislation necessary to implement the rulings of the Constitutional
Court: it can be adopted only following the general legislative procedure
stipulated in the Statute of the Seimas. It is natural that, as in case of any
other legislation, the implementation of the acts of the Constitutional
Court is subject to the political will of the Seimas; and that is the reason
why some rulings of the Constitutional Court are not implanted or imple-
mented with a significant delay.

Apart from the mentioned parliamentary procedure there is certainly also
a possibility to implement of the rulings of the Constitutional Court by the
single MPs initiatives. For example, such single initiatives were successful
in implementing of the rulings of 29 November 2010 and 15 March 2011
within a few months’.

The statistics shows that until January 2012 the legislator properly imple-
mented 108 out of 129 rulings of the Constitutional Court, by which laws
or their provisions were recognized as conflicting with the Constitution; 21
ruling has not yet been implemented®.

3. Entry into force of the rulings of the Constitutional Court
3.1. General rule - ex nunc

The implementation of the acts of the Constitutional Court, in particular
of those declaring that a legal act is in conflict with the Constitution, is
related to the determination of the moment of non-validity (non-applica-
tion) of the legal act. As mentioned already, the act that is recognized as
contrary to the Constitution cannot be applied (i.e. de facto loses its legal
force) from the day of official publishing of the corresponding ruling of the
Constitutional Court.

6 Art. 1812 of the Statute of the Seimas.

” In implementing these rulings the provisions of the Law on Responsibility for Genocide of Residents of Lithuania,
the Civil Code and the Civil Procedure Code as well as the Law on International Operations, Exercises and Other
Events of Military Co-operation were properly amended.

8 The oldest ruling of the Constitutional Court, which is not implemented, was adopted in 1994 and is related to the
powers of the President of Supreme Court and his deputies during the reform of the judicial system.
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Thus the force of the final acts of the Constitutional Court is deemed to
be in principle prospective’. Such a system of constitutional control aims
at strengthening the trust of the public in law, creating the sense of legal
security and preserving respect for the existing legal system'"
Consequently, according to this general rule, the effect of the rulings of
the Constitutional Court of the Republic of Lithuania is similar to the
Austrian (ex nunc) model. On the other hand, there are a few exceptions
when the acts of the Constitutional Court might have a retroactive effect.
They show that the powers of the Constitutional Court of the Republic of
Lithuania include elements from the German (ex func) model as well. In
particular, due to the latest development when the Constitutional Court in
one recent case mentioned the possibility to declare in future the anti-con-
stitutional legislation as null and void, one can notice a slight move
towards the German model.

It is worth to note that the Constitutional Court has the power ex officio to
clarify the prospective effect of its act if it deems it necessary for the prop-
er implementation thereof, in particular when the implementation of the
ruling requires a certain immediate action in addition to the positive obli-
gation to amend the legislation. For example, in one of its rulings the
Constitutional Court expressly stated that the decree of the President that
granted citizenship in breach of the Constitution ceased its force on the
day of the entry into effect of the ruling; further the Court clarified that it
meant that the person concerned by the same token lost his Lithuanian cit-
izenship". In one of the recent cases regarding system of high education™
the Constitutional Court held that the governing bodies (inter alia rectors
(directors)) and academic boards of universities and other high schools)
could continue to discharge their functions until the end of the term of
their office, notwithstanding that the disputed provisions of the law (Law
on Science and Studies) concerning the formation, termination of activities
of previously formed governing bodies and some of the functions of the
new governing bodies provisions were in conflict with the Constitution;
however, the Court also noted that this situation could last only until the
new governing bodies would be formed in the order compatible with the
Constitution and provided that the existing governing bodies would pur-
sue only those functions which were in compliance with the Constitution

° The 13 May 2003 decision of the Constitutional Court.

' Lapinskas K.: Konstitucinés priezitiros institucijy sprendimy realizavimo problemos [Issues of Implementation of
Decisions Made by Institutions of Constitutional Supervision] // Konstitucinés priezitiros institucijy sprendimy
teisinés prigimties, galiy and realizavimo problemos [Issues of Legal Nature, Powers and Implementation of
Decisions Made by Institutions of Constitutional Supervision]. Vilnius, 1995, pp. 43-54.

"' The 30 December 2003 Ruling of the Constitutional Court on the Compliance of President of the Republic of
Lithuania Decree No. 40 “On Granting Citizenship of the Republic Lithuania by Way of Exception” of 11 April 2003
with the Constitution, whereby the said decree of the President of the Republic, to the extent that it provided that cit-
izenship of the Republic Lithuania, by way of exception, was granted to Jurij Borisov, born on 17 May 1956 in
Russia, residing in Lithuania, was recognised to be in conflict with the Constitution; whereas on the grounds of the
said ruling the unlawfully granted citizenship of the Republic of Lithuania was annulled.

'2 The 22 December 2011 Ruling of the Constitutional Court on the Compliance of the Law on Science and Studies
with the Constitution.



(one may notice a certain quasi-legislative power of the Court in this
respect). Without such a clarification a legal vacuum in legal regulation
could emerge and the governance of universities and other high schools
could be paralyzed.

3.2. Exceptions

As mentioned already, the rule stipulated in Art. 107(1) of the Constitution
that the acts of the Constitutional Court have prospective force is not
absolute. That was held by the Constitutional Court in a number of cases.

There are a few possible cases under the Constitution (Art. 110) when the
ruling of the Constitutional Court might have a retroactive effect in order
to ensure protection of the rights and legitimate interests of individual who
has initiated a case before the court of general jurisdiction or specialized
(administrative) court claiming that the legislation applied to him or her
were not in compliance with the Constitution.

As a general rule, under Art. 110(1) of the Constitution the ordinary or spe-
cialized court cannot apply a law that is in conflict with the Constitution.
It means that, once the Constitutional Court established that a certain legal
act was in conflict with the Constitution, the court dealing the concrete
case (not necessarily the same case where constitutionality of the legal act
was challenged by the applicant, i.e. in all similar cases before the court)
cannot apply that legal act and on ad hoc basis has to rely on the ruling
of the Constitutional Court applying it to the legal relationship that
emerged even before the adoption of the ruling of the Constitutional
Court.

As a special rule, when the constitutionality of the legal act that has to be
applied in a concrete case has not yet been challenged, Art. 110(2) impos-
es obligation upon ordinary and specialized courts to suspend the consid-
eration of the case before them and to apply for the ruling of the
Constitutional Court whether the legal act in question is in compliance
with the Constitution in all cases when there are grounds to believe that
that legal act might be in conflict with the Constitution. In case of positive
answer of the Constitutional Court that legal act cannot be applied by the
court in further consideration of the case before it.

3.3. The power to postpone the official publishing of the ruling of the
Constitutional Court

In practice the Constitutional Court has developed ex officio its power to
postpone the official publishing of its ruling in exceptional cases when it
considers it necessary to avoid eventual legal vacuum by granting the leg-
islator a reasonable time to prepare and amend the legal act recognized as
conflicting with the Constitution. The postponing of the official publishing
of the ruling is implied inter alia from the constitutional principle of the
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rule of law, more precisely the principles of effectiveness and stability of
the legal regulation and common sense. This power of the Constitutional
Court was developed in the constitutional doctrine.

The postponing of the official publication of the ruling of the
Constitutional Court results in that the examined legal act continues to be
in force for a time specified by the Constitutional Court (i.e. until speci-
fied date of the official publishing of the its ruling), even though it was rec-
ognized to be in conflict with the Constitution. The legislator being aware
of the fact that from a certain day this legal regulation will become invalid
(inapplicable) is given a time to make necessary corrections in the legisla-
tion in order to avoid legal vacuum (lacunae legis) that would emerge in
case of immediate official publishing of the ruling of the Constitutional
Court. As stated by the Constitutional Court in a number of cases, the
Court may postpone the official publishing of its ruling if it is necessary to
avoid certain effects, highly unfavourable to the society and the State as
well as the human rights and freedoms, which might appear if the relevant
Constitutional Court ruling was officially published immediately after its
official announcement in the hearing of the Constitutional Court and if it
became effective on the same day after it had been officially published®.
Thus, while taking account of the fact that in order to remove some legal
gaps objectively more time is needed than provided for in the procedure
commonly applied, also in order to avoid situations, which might disturb
the governance of the state in essence or which otherwise deny certain val-
ues defended and protected by the Constitution, or which would require
especially big expenditures of the state budget, the legislator can be grant-
ed more time for consideration and amendment of the legal regulation
which was recognized as being in conflict with the Constitution™.

Currently there are five cases, in which the official publishing of the rul-
ings was postponed; two of them are related with state social insurance
old-age pensions and state pensions. In one case" the legislator took no
action within time-limit determined by the Constitutional Court; and that
means that the official publishing of the ruling of the Court has already
created the situation of a legal vacuum. However, that situation could be
at least partially solved on ad hoc basis applying the Constitution as clar-
ified by the Constitutional Court in its corresponding ruling (under Art.
6(1) of the Constitution, the Constitution is directly applicable act). As stat-
ed by the Constitutional court in its 11 May 2012 Decision, the questions
of application of law that have not been decided by the legislator are the

"> The 29 June 2010 and 6 February 2012 rulings of the Constitutional Court.

' For example, the Constitutional Court postponed the official publishing also in one of its cases, in which the ruling
was adopted on 29 June 2010. In this case the provisions regulating calculation and payment of state pensions of
judges were recognized as being in conflict with the Constitution. The Court postponed the official publishing of the
ruling for almost half a year, noting that, if this ruling had been officially published in this case right after its offi-
cial announcement in the Constitutional Court hearing, there would have appeared a vacuum in the legal regulation
of state pensions of judges, which would disturb the awarding of state pensions of judges in essence.

'> The mentioned 29 June 2010 Ruling on state pensions for judges.



matter of judicial practice and the courts are not denied an opportunity to
fill the legal gaps to a certain extent ad hoc and to apply law, inter alia
applying the analogy of a law and the constitutional principles of justice,
reasonableness, proportionality and other principles. The same reasoning
could be applied to the practice of other State organs responsible for
implementation of the legal regulation concerned.

4. The legal power of conclusions of the Constitutional Court

As mentioned already, conclusions of the Constitutional Court are a sepa-
rate type of its acts, which can be characterized by certain peculiarities.
The aim of the conclusion of the Constitutional Court is to verify, i.e. to
establish or deny, a certain legal fact (for example, the fact of a breach of
a constitutional oath by the State official, the fact of a breach of election
laws) that is important for further consideration of a political or other body.
The process where the conclusion of the Constitutional Court is required
has to be completed by the final (political) decision' taken on the basis of
that conclusion. This decision is always adopted by the Seimas or other
competent body". In this case the finality of the conclusion made by the
Constitutional Court means that neither the Seimas, nor any other State
organ may deny, repeal or change the conclusion, nor it may deny the
facts established therein.

It is really important to mention the well-known case of impeachment of
the President of the Republic, in which on 31 March 2004 the
Constitutional Court submitted the conclusion on the compliance of
actions of the President of the Republic with the Constitution. In this case
the Constitutional Court emphasized that even though impeachment is a
special parliamentary procedure, two institutions (the Seimas and the
Constitutional Court) have separate powers in this procedure. After begin-
ning of the impeachment proceedings the Seimas has the duty to apply to
the Constitutional Court as only the latter can decide whether the
Constitution was violated by concrete actions of the State official.
However, even having held that the Constitution was violated grossly, the
Constitutional Court cannot decide whether to remove this official from
office. This must be done by the Seimas after it has received a correspon-
ding conclusion of the Constitutional Court. In considering this issue the
Seimas cannot deny, change or question the conclusion of the
Constitutional Court; the conclusion of the Constitutional Court that con-
crete actions of the President of the Republic are in conflict (or are not in

' For instance, in the case of the impeachment proceedings against the President of the Republic initiated by the
Seimas, after the Constitutional Court had established gross violations of the Constitution committed by the actions
of the President of the Republic (the 31 March 2004 conclusion of the Constitutional Court), on 6 April 2004 the
Seimas removed the President of the Republic from the office, thereby implementing the conclusion passed by the
Constitutional Court.

"7 E.g., depending on the conclusion of the Constitutional Court on the constitutionality of a treaty, the Seimas may
either to ratify it or to denounce it, or to change accordingly the Constitution in order to create preconditions for the
ratification of the treaty.
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conflict) with the Constitution are binding on the Seimas as the Seimas
does not have the power to decide whether the conclusion of the
Constitutional Court is grounded and lawful. At the same time it means
that, once the Constitutional Court found that a gross violation of the
Constitution had been committed, the official responsible for that violation
ought to be removed from the office. However, it is only logical and desir-
able result declared by the Constitutional Court, but the Seimas has no
legal obligation to achieve that result and in practice may demonstrate dis-
respect for the conclusion of the Constitutional Court. Therefore it may
happen that the official may remain in the office notwithstanding of the
established legal fact that he or she has made a gross violation of the
Constitution.

An illustrating example of the latter situation is the impeachment proceed-
ings against two members of the Seimas. The Constitutional Court recog-
nized that both of them had grossly violated the Constitution and breached
their oath'. However, by secret ballot the Seimas revoked the mandate
only of one Member of the Seimas.

It is worth also to mention that, unlike in many other countries, the
Constitutional Court only once examined the issue of the constitutionality
of a treaty by submitting the corresponding conclusion®. As this kind of
conclusions may be requested by the President or the Seimas both prior
and after the ratification of a treaty, it can be regretted that such a possi-
bility to verify the constitutionality of some treaties (for instance, on a cer-
tain aspects of the EU functioning) before their ratification has not been
used. Wider use of this possibility would help to avoid political specula-
tions about the alleged disputable constitutionality of these treaties as well
to avoid the undesirable situation when the already ratified treaty can be
found to be incompatible with the Constitution®.

5. Challenges to the rulings of the Constitutional Court
5.1. The finality of the rulings of the Constitutional Court

Legal acts adopted by the Constitutional Court are final and not subject to
appeal*. The Constitutional Court has emphasised that the said provision
is applied to all legal acts adopted by the Constitutional Court without
exception, by which a constitutional justice case is finished®. Final acts of

'® The 27 October 2010 conclusion of the Constitutional Court.

' The 24 January 1995 Conclusion of the Constitutional Court on Compliance of the European Convention of Human
Rights with the Constitution.

% However, as it follows from the 5 September 2012 Ruling of the Constitutional Court, even in case of a conflict
between a treaty and the Constitution, the Republic of Lithuania remains bound by that treaty (unless the decision is
to denounce the treaty) and therefore is under the duty to remove this conflict, inter alia by changing the Constitution.

2L Art. 107(2) of the Constitution.

2 Le., the acts of the Constitutional Court are final and not subject to appeal irrespective of whether the Constitutional
Court adopted these acts in a corresponding constitutional justice case after it had investigated in essence the con-
formity of the legal act with the Constitution or after it had not investigated the conformity of the legal act with the
Constitution in essence, but by a properly (clearly and rationally) reasoned decision refused to consider the petition
or dismissed the instituted legal proceedings (case).



the Constitutional Court may not be reviewed, except the cases when the
necessity to review them arises from the Constitution itself.

While interpreting the constitutional provision that acts of the
Constitutional Court are final and not subject to appeal, the Constitutional
Court has held that the final acts of the Constitutional Court are binding
on all State organs, courts, enterprises, establishments and organizations,
as well as officials and citizens, including the Constitutional Court itself:
final acts of the Constitutional Court are binding on the Constitutional
Court itself, they restrict the Constitutional Court as it may not change
them or review them unless there are constitutional grounds for that*. The
only ground upon which the Constitutional Court may review its final act
on its own initiative is the fact that new essential circumstances turned up
which had been unknown to the Constitutional Court at the time of the
adoption of the ruling, or the provisions of the Constitution was changed.
In practice, the Constitutional Court has never reviewed its final act*.

5.2. Disregarding of the constitutional doctrine

Those final acts of the Constitutional Court whereby the legal acts were
recognised as not being in conflict with the Constitution do not have to be
implemented in any specific manner. They may be treated as the ones
which are "in the process of realisation"”. On the other hand, one should
not forget that final acts of the Constitutional Court are integral and that
all their constituent parts are interrelated and have the same binding force.
The Constitutional Court has held more than once that "while adopting
new, amending and supplementing already adopted laws and other legal
acts, the state institutions that pass them are bound by the concept of the
provisions of the Constitution and other legal arguments set forth in the
reasoning part of the Constitutional Court ruling"®*. Thus, the State organs
and other persons are bound not only by the resolving part of final acts of
the Constitutional Court, but also by the arguments set forth in the part of
reasoning as well as by the construction of the constitutional norms pro-
vided therein.

The high education is a field where the disregarding of the constitutional
doctrine has appeared. The Constitutional Court has held more than once
that the autonomy of the universities and other high schools had to be
understood as both academic and institutional autonomy, i.e. the right of

3 The 28 March 2006 ruling and the 21 November 2006 decision of the Constitutional Court.

It is worth to note that the constitutional doctrine can be reinterpreted when the relevant constitutional provision has
been changed or, in exceptional circumstances, where it is necessary to increase possibilities for implementing nat-
ural and acquired individual rights or legitimate interests without changing the overall complex of constitutional reg-
ulation. See, e.g., the 5 September 2012 Ruling of the Constitutional Court.

» Stagiokas S.: Lietuvos Respublikos Konstitucinio Teismo aktu vykdymas ir ju poveikis teisinei sistemai [Execution
of Acts of the Constitutional Court of the Republic of Lithuania and Their Impact upon the Legal System]. The mate-
rial of the 10th joint conference of the Constitutional Court of the Republic of Lithuania and the Constitutional
Tribunal of the Republic of Poland “Execution of Decisions of Constitutional Courts and Their Impact upon the
Legal System”, Kaunas, 7-10 June 2006, pp. 39-58.

26 The 30 May 2003 and 19 January 2005 rulings and the 20 September 2005 decision of the Constitutional Court.
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universities and other high schools to independently determine and estab-
lish their organizational and governance structure, their relations with
other partners, the procedure for research and studies, studies pro-
grammes, the students admission procedure, and to resolve other related
questions, as well as that there are certain spheres of activities that should
be independent of the control of the executive power”. Disregarding this
doctrine the legislator adopted the Law on Science and Studies® and pre-
scribed the legal regulation by which the academic community had no
decisive influence in the formation of the highest governing body (the
council) that was entrusted with powers to adopt strategic and other most
important decisions of governance; the majority of the council had to be
appointed by the Minister of Education and Science. Therefore the
Constitutional Court recognized that a large number of provisions of the
Law on Science and Studies were in conflict with the Constitution and held
that the autonomy of universities and other high schools guaranteed in Art.
40(3) of the Constitution implies self-government of the academic commu-
nity (scientific community) of these schools, which is implemented inter
alia through such governing bodies representing the academic community
where the latter has a decisive influence.

The ignorance of obiter dicta of the ruling of Constitutional Court could
be perfectly illustrated by non-implementation of the doctrine of paid leave
for members of the Seimas. The Constitutional Court found that no legal
acts provided for any vacation of a Member of the Seimas. From the pro-
visions of the Constitution providing the right to rest and leisure, includ-
ing annual paid leave, for each working human being the Constitutional
Court has derived the duty of the legislator to establish duration of annu-
al paid leave for members of the Seimas. The establishment of such a paid
leave by law would also ensure the absence of preconditions to treat the
time between sessions of the Seimas as the time equal to holidays or other
time for rest of a Member of the Seimas®. The obligation to establish the
legal regulation for paid leave of a Member of Seimas was repeated at the
decision® on the interpretation of the ruling of the Court, also at the con-
clusion® on the compliance of actions of two members of the Seimas,
against whom an impeachment case had been instituted. To date still there
are no legal provisions on annual paid leave of a Member of the Seimas in
the Statute of the Seimas or other legal act.

One further example of the "unnoticed" doctrine of Constitutional Court is
the prohibition of "ceiling" of the paid maternity leave in immediately
before and after childbirth (up to 126 days) for working mothers, as guar-

" The doctrine of institutional and academic autonomy was developed in the 14 January 2002, 5 February 2002, 20
February 2008 and 20 March 2008 rulings of the Constitutional Court.

* The version of 30 April 2009.

¥ The 1 July 2004 ruling of the constitutional Court.

3% The 10 February 2005 decision of the Constitutional Court.

31 The 27 October 2010 conclusion of the Constitutional Court.



anteed by Art. 39(2) of the Constitution. The Constitutional Court held*
that the Constitution implies that the legislator, while regulating the imple-
mentation of the right to this leave, has to establish the payment equal to
the average remuneration received during a reasonable time prior to the
leave. Currently there is a maximum "ceiling” of maternity leave of time
before and after childbirth according to the Law on Sickness and Maternity
Social Insurance®. Thus it means that the constitutional doctrine that
maternity leave payments must comply with the average remuneration
received during a reasonable time prior to the leave is disregarded.

5.3. Overruling the finality of the rulings of the Constitutional Court

Another phenomenon faced by the Constitutional Court is the attempts of
the legislator to overrule the rulings of the Constitutional Court by adopt-
ing the same legislation that has been already found to be in conflict with
the Constitution. Therefore overruling of the acts of the Constitutional
Court may be regarded as a qualified disregarding of the constitutional
doctrine as in this case the legislator deliberately adopts the legal act that
is contrary to the Constitution.

As it was mentioned already, under the Constitution the rulings of the
Constitutional Court are final and not subject to appeal; in addition, in Art.
72(5) of the Law on the Constitutional Court there is a specific provision
that the ruling of the Constitutional Court to recognize a legal act or part
thereof as unconstitutional may not be overruled by a repeated adoption
of an identical legal act. The Constitutional Court has held that under the
Constitution it is prohibited to repeatedly establish the legal regulation
that has been recognized to be in conflict with the Constitution, by adopt-
ing corresponding laws and other legal acts afterwards; a legal act conflict-
ing with the the ruling Constitutional Court will be considered to be in
conflict with the Constitution.

In this way the Constitutional Court grounded its 30 May 2003 ruling,
wherein it assessed the amendments to the Law on the Elections to
Municipal Councils made after the previously adopted ruling of the
Constitutional Court. The Court, while investigating the disputed legal
regulation, inter alia established that the new amendments of the said legal
act were, indeed, made in accordance with the ruling of the Constitutional
Court; however, their entry into force was postponed until the election of
municipal councils of the next term of office, although after the amend-
ments of the said law came into force, the first sittings of newly elected

32 The 27 February 2012 ruling of the Constitutional Court.

3 According to the legal regulation of Law on Sickness and Maternity Social Insurance, the reimbursed remuneration
is the basis according to the amount of maternity allowances shall be calculated. The reimbursed remuneration means
the sum total of the insured person’s insured income on the basis of which sickness and maternity social insurance
shall be calculated. The maximum reimbursed remuneration for calculation of allowances may not exceed the sum
of the 3,2-fold amount of the insured income approved by the Government for the current year which was valid in
the month of acquisition of the entitlement to an appropriate allowance (Art. 6.5 of Law on Sickness and Maternity
Social Insurance).
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municipal councils had not taken place yet. The Court held that the leg-
islator, by adopting such amendments of the legal act, disregarded the con-
stitutional prohibition to establish repeatedly, by later adopted laws and
other legal acts, such a legal regulation which is incompatible with the
concept of the provisions of the Constitution; therefore, the Court recog-
nized the said legal regulation to be in conflict with the Constitution.
Formally the legal act can have different title than the act that has been
recognized to be in conflict with the Constitution, but if the legal regula-
tion, the content of it, is the same, this case should be also considered as
the overruling of the act of the Court.

It this context one of the recent cases of the Constitutional Court, con-
cerned with elections to the Seimas, has to be mentioned*. The group of
members of the Seimas, the petitioner, requested to examine the provision
of the Law on Elections to the Seimas, which established the 4 years term
upon which a person who has been removed from the office or his man-
date of a Member of the Seimas has been revoked by the Seimas under the
impeachment procedure can again stand as a candidate to the Seimas. It
is important to stress that on 25 May 2004 the Constitutional Court adopt-
ed the ruling on the Law on the Presidential Elections, in which it was held
that under the Constitution a person whose mandate of a Member of the
Seimas has been revoked or who has been removed from the office®* under
the impeachment procedure for the gross violation of the Constitution and
breach of the oath, may never hold such an office or stand as a candidate
in parliamentary or presidential elections. The Constitutional Court was
consistent in assessing the new legislation on elections to the Seimas and
held that it did not correspond to the Constitution; the Court emphasized
once more that the purpose of the constitutional institute of impeachment
is not only a one-time removal of persons, who have breached the oath and
grossly violated the Constitution, from their office, but it is also to prevent
them from holding the office provided for in the Constitution, the begin-
ning of which, according to the Constitution, is linked with taking the oath
(. the person who has already breached an oath cannot take that oath
again). The Court also assessed that legislation as an attempt to overrule
the constitutional doctrine already known for the legislator. In this case
(the 5 September 2012 Ruling) it was only logical for the Court to conclude
in case when the legislator disregards the prohibition to establish again any
such legal regulation that is incompatible with the concept of the provi-
sions of the Constitution set forth in the legal acts of the Constitutional

3 The 5 September 2012 ruling of the Constitutional Court.

3> The office linked with taking the oath set forth in the Constitution: the President of the Republic, the President and
a justice of the Constitutional Court, the President and a justice of the Supreme Court or the President and a judge
of the Court of Appeal. The person removed from such an office under the impeachment procedure can never be
elected or appointed to the similar office linked with the taking of a constitutional oath, i.e. to stand in elections for
the President of the Republic and a Member of the Seimas, or to hold the office of a justice of the Constitutional
Court, a justice of the Supreme Court, a judge of the Court of Appeal, a judge at another court, a member of the
Government or the State Controller.



Court, such a law could not be a lawful ground for acquiring the corre-
sponding rights or legal status; the Court noted that a different perception
would not be in line with inter alia the principle of supremacy of the
Constitution, the constitutional principles of separation of powers and a
state under the rule of law as well as it would also be incompatible with
the general principle of law ex injuria jus non oritur (illegal acts cannot
create law).

Thus it seems that in exceptional cases of obvious overruling of the con-
stitutional doctrine the Constitutional Court tends to recognize the disput-
ed legal regulation invalid since its adoption. It can be that the further
practice of nullifying the acts apparently overruling the rulings of the
Constitutional Court might eventually be developed in the constitutional
jurisprudence case by case.

5. Conclusions

Although there is a certain regulation on implementation of the acts of the
Constitutional Court, obviously that is the issue to a large extent depend-
ing upon a political will of the legislator. In general there exists the prac-
tice where the legislator reacts in a proper manner and in due time seek-
ing to implement the ruling of the Constitutional Court ruling, whereby a
certain legal act has been recognized as contrary to the Constitution.
However there are cases when the legislator fails to implement the said
duty or implements it improperly or even tries to overrule the final act of
the Constitutional Court. The practice in Lithuania involves no explicitly
declared refusals to implement adopted rulings of the Constitutional Court;
however the implementation of certain rulings is delayed. In these cases
the only possible way for individual to defend his or her rights under the
Constitution is to apply to ordinary or administrative court requesting to
apply directly a certain provision of the Constitution corresponding to its
meaning as interpreted by the Constitutional Court.

The regulation of the effect of the acts of the Constitutional Court of the
Republic of Lithuania is similar to many other European countries and fol-
lows the Austrian (ex nunc) model, i.e. the effect of the rulings of the
Constitutional Court of the Republic of Lithuania is in principle prospec-
tive, but there are a few exceptions, stipulated by the Constitution itself
and developed in the jurisprudence of the Constitutional Court when legal
acts of Constitutional Court might have retroactive effect if it is necessary
to ensure the protection of fundamental rights and legitimate interests, or
to guarantee the rule of law, including the superiority of the Constitution
within national legal system. The first exception is the constitutional pro-
hibition to apply the legal act that is contrary to the Constitution in con-
sidering cases in ordinary and administrative courts. The second exception
as emerged in one of the recent cases of the Constitutional Court is a
power of the Court to nullify on ad hoc basis and in exceptional circum-
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122 stances the legislation attempting to overrule the constitutional doctrine.
These are elements of the German (ex tunc) model of the constitutional
control. They might become more developed if the Constitutional Court
Republic of Lithuania would remain active in meeting the challenges of
both disregarding and overruling of the constitutional doctrine.

PE3IOME

B cootrBercTBUu ¢ KoHCcTUTynMel AUTOBCKOM PecnnyOAmKu KOHCTUTYIIUOH-
Heii Cyp HMMeeT NpaBO INPUHUMATh DPeIleHUs, OIPEAEASIOlIre COOTBET-
CTBHE 3aKOHOB U APYTUX akToOB IlapaaMeHTa KoHCTUTYIIMH, @ TaK)Ke OIIpe -
AeASIole COOTBeTCTBHe akToB IlpesupeHTa PecniyOamku u IlpaBuTenb-
ctBa KoncTurynun u 3akoHaM. Pemenusa KoncturynuonHoro Cyaa uMeroT
BBICIIYIO FODUAMYECKYIO CUAY, He IIOAAEIKAT IIePeCMOTPY M BCTYIIAIOT B CHU-
Ay C MOMEHTA UX OTAALIEHUS.

Koncrurynmonnsii Cya KOMIOEeTeHTeH IIPHU3HaBaTh OCIIapMBaeMbIN IIPaBo-
BOM QKT NpOTUBOpedaliuM KOHCTUTYLIWM W OTMEHSATH AAQHHBIM IIPABOBOU
akT. CAepOBaTEABHO, MUHUMAABHBIM TPeOOBaHUEM AAS MCIIOAHEHUS pellle -
Hut KoncturynuonHoro Cyaa gaBASIeTCd HellpUMeHeHUHe ITPaBOBOTO aKTa,
MIPU3HAHHOTO HE COOTBETCTBYIOMUM KOHCTUTYIINU.

Kak u MHOrme pApyrue rocypapcrsa, /AUTBa He UMEET eAWHOIO U CIIeIJUaAb -
HOI'O MeXaHW3Ma HCHOAHeHUsA pelleHud KoHcturynuoHHoro Cypa. AKT,
KOTOPBIY IIPU3HAH NPOTUBOpedalmluM KOHCTUTYIUM, He MOJKeT IIpuMe-
HATBCS CO AHSA O(PUIIUAABHOIO ONYOAMKOBAHUSA COOTBETCTBYIOIIEIrO pellle-
Hug KorcturynuoHHOro Cyaa. 3aKOHOAQTEAIO AQ€TCS BPeMs A\ BHECEHUS
HeOOXOAUMBIX KOPPEKTUB B 3aKOHOAAQTEABCTBO, YTOOBI N30€7KaTh IIPABOBO -
'O BaKyyMa, KOTODBIM BO3HUKHET B CAyYae IIOCIELIHOrO O(UIIMAABHOTO
onyoankoBaHus pelreHus KoHcturynuoHHOro Cyaa. BeIBAIOT cAydau, KOT-
AQ 3aKOHOAQTEAIO HE YAQETCS BHECTH IIONPABKU B 3aKOHOAATEABCTBO, UAU
OH urHopupyet pelteHne KoHcrurynuonHoro Cyaa.

v
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MEXAHHN3M UCIIOAHEHUS PEINIEHUN
KOHCTUTYLIMOHHOI'O CYAA
POCCUNICKOM ®EAEPAITU

AAEKCAHAP KOKOTOB
Cyovss Koncmumyuyuonnoeo Cyoda Poccuiickoiu @Pedepauyuu

Mexannsm ncnorHeHusa penteHuit KoncrurynuonHoro Cypa Poccuiickon
Qepepanuy, IPUHUMAEMbIX UM IIPU OTIIPABA€HUU KOHCTUTYIIMOHHOIO IIpa-
BOCYAHUS, K HACTOAIIEMY BpeMeHU BIIOAHE CAOJKUACS. B To JKe BpeMsi OH He
CBOOOAEH OT IIPOOAEM, UTO TTOATBEPIKAAETCS, B YaCTHOCTH, AAUTEABHEBIM He-
UcnoAHeHueM psgpa pelteHuit Korncrurynumonnoro Cyaa. I'lo paaHBEIM Mu-
HucTepcTBa ocTuiiuu PO Ha CETOAHANTHUU AeHb HEHUCIIOAHEHHBIMU OCTa-
rorca 50 pemenuit'. OTCIOAQ HACYILIHOM OCTAETCS 3apava AAABHEUIIIETO CO-
BepINeHCTBOBAaHUS HAa3BAaHHOTO MeXaHM3Ma, ero IIPaBOBOTO 3aKpPeNAeHU.

MexaHu3M UCIOAHEHUS pellleHWH KOHCTUTYIIMOHHBIX CYAOB BKAIOYAET, BO-
IIePBEBIX, AeNUCTBUS 10 HEIIOCPEACTBEHHOMY UCIIOAHEHUIO CyAeOHBIX pellle-
HUM, @, BO-BTOPBIX, AEHMCTBUS IO 00ECIIeUYeHNIO0 UX HapAesKalllero MCIIOAHE -
Husa. Koncrurynumonubitt Cyp Poccutickoit @eapepaiium, He 00Aapast ITOAHO-
MOYHUSAMU B OOAACTU HENOCPEACTBEHHOTO MCIOAHEHUHS CBOUX pelleHUuy,
BKAIOUAETCs B IIPpeAeAdaX COOCTBEHHOM KOMIIeTeHIIMM B paboTy 1o olbeclie-
YEeHMIO UX KUCIOAHEHUS. 3aKOHOAATEABHOM OCHOBOM yKa3aHHOI'O MeXaHU3-
Ma gBasitoTca norokeHuss OK3 "O KoncruryunumonHoMm Cyae Poccuiickoi
®Qepeparnuu” (cT. 79-81, 87, Ap.), AOTIOAHSIEMBIE TTOAOKEHUSIMU WHBIX aKTOB.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

HenocpegcmBeHHoOe ucnoAHeHUe KOHCTUTYIIMOHHO-CYA€OHBIX pellleHuY 3aK-
AIOYAETCSI B OCYIIeCTBAEHMU OOSI3aHHBIMM CYyOBEKTaMM IIPEAIINCAHUM Has-
BAQHHBIX PeIleHUN IOCPEACTBOM COBEPIIEHUS IIPAaBOTBOPUYECKUX, IIPABOIIPH-
MEHUTEABHBIX AEUCTBUU, B TOM YUCAE - [IPUHATHSA IIPAaBOTBOPUYECKUX, IIpa-
BOIIPUMEHUTEABHBIX PelIeHUM, AM0O OTKa3a OT UX COBepIIeHUd (0T UX HpU-
HATHA). 3aKOHOAQTEABCTBO He IIPeAyCMaTpPUBAET IPUHYAUTEABHOT'O HCIIOA-
HeHus pelteHnit KoHctutynmonHoro Cyaa, BBOASA AUIIL MePhl OTBETCTBEH-
HOCTH 3a HEUCIIOAHEHMWE, HeHapAeXKalllee MCIIOAHEHUEe, BOCIPENATCTBOBA-
HHe UCNOoAHeHUIO pelileHnit Koncturynuonnoro Cyapa. [IpuHyAUTEABHOCTD
UCTHOAHEHHUS MOXKHO OBIAO OBl YCMOTpPETh, HallpuMep, B npase [Ipe3upeHTa
P® ormensTh nmocrtanoBaenus [IpaBuTeabcTBa PO B caydae yCTaHOBAEHUS
KoncrturynuonusiMm CyaoM UX NpoTUBOpeuYuss KOHCTUTYIIUM MOCAE UCTeYe -

! (@] IIpuMepax HEeUCIIOAHEeHUA peH.IeHI/II;I KOHCTI/ITyL[I/IOHHOI‘O CYAa CMOTPH, HallpuMep: AQHTEALHOCTL

Koucrurynuonnoro Cyaa PO. Pemrenus;, mpobaeMBl U IepPCHEKTUBEL VIHTepHeT-UHTepBLIO ¢ B. A.
3opeKUHBEIM, TpepcepaTereM Koncrurynumonnoro Cypa PO // http://www.consultant.ru/law/inter-
view/zorkin3.html 1 23
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HHS CPOKQ, B TeUYeHHE KOTOPOI'O 3TO AOAJKHO OBIAO cAeAaThb [IpaBUTEABCTBO.
OpHAKO Ha3BaHHYIO OTMEHY pa3dyMHee TOAKOBATb KaK AOOPOBOABHOE HC-
noarHeHue pemteHus KoHcTUTynIMOHHOrO CyaAa HCIOAHUTEABHOU BETBBIO
BAAQCTU B IIeAOM, (paKTUUeCKM Bo3raaBasgemol [IpesupeHTOM.

B 4MCcAO OCHOBHBIX IIPABOTBOPUYECKUX CIIOCOOOB MCIIOAHEHUS KOHCTUTYIIU-
OHHO-CYA€OHBIX peIleHUN BXOAAT: 1) NpHHATHE aKTOB, OTMEeHSIOLINX
(IpU3HAIOMUX YTPATUBIIUMU CHUAY) HEKOHCTUTYIIMOHHEBEIE aKThl (HOPMBI);
2) IpUHATHE HOBBIX aKTOB, @ TaKyKe IIPUHATHE aKTOB, BHOCAIINX HOBBIE TIO-
AOJKEHUS B AeHCTBYIOIIME aKTHl, B TOM UHUCAEe C IJeABbI0 YCTPAHEHUS BBISB -
AeHHOro KoncTurynuoHHEIM CyaoM nIpoOena B IIPABOBOM PEryAMpPOBAaHUY;
3) BBIIBAEHUE BOCIIPOM3BOAAIINX HEKOHCTUTYLMOHHBIE HOPMBI aKTOB
(HOpM) 1 uUX M3MeHeHUHe (OTMeHa); 4) BLISBAeHHE aKTOB (HOPM), OCHOBAaH-
HBIX Ha aKTax (HopMax), IPU3HAHHBIX HEKOHCTUTYIIMOHHBIMU U IIPU He0O-
XOAMMOCTH WX M3MeHeHUue (OTMeHa); 5) BBIIBA€HUE aKTOB (HOPM), aHaAO-
TMYHBIX aKTaM (HopMaM), IPU3HAHHBIM HEKOHCTUTYIIJMOHHBIMU U WX H3Me-
HeHMe (OTMeHa).

[TpaBoTBOpYECKME OpraHbl, IPUHNUMAasA HOPMATUBHEBIE aKTHI B IIeAdIX OCYIIle-
cTBAeHUS peliieHult KoHctutynuonHoro Cyaa, 00AaAAIOT ITOPOM HIMPOKUM
YyCMOTpeHHeM B BEIOOpPe KOHKPETHOM MOAEAU peryaupoBaHus. OpHAKO ec-
AU UX aKThl HCXOAHO IpeAonpeAeAeHbl no3unuenn KouncturymuonHoro Cy-
Ad (TyCTh M paMOYHOM), HEIIOCPEACTBEHHO BOIIAOIIAIOT €e B HOPMAaTUBHOM
MaTepuare B CUAY ee TpeOOBaHUSA, TO NPUHATHE TAKUX AKTOB SBASIETCS
criocoOoM HCHOAHeHus pelieHu KoHcturynuorHoro Cyaa.

B uncAO OCHOBHBIX HNPABONPUMEHUTEABHBIX CIIOCOOOB MCIOAHEHUS KOHC-
TUTYIIMOHHO-CYA€OHBIX PEIIeHUN BXOAAT: 1) IpekpallleHWe IpUMeHeHUsS
aKTOB (HOPM), IPM3HAHHBIX HEKOHCTUTYIIUOHHBIMHY; 2) OTKa3 OT BBEAECHUSI
B AEMCTBUE M MPUMEHEHUS He BCTYIUBIINX B CUAY MEKAYHAPOAHBIX AOTO -
BOpoB Poccutickont Depepalinu (MX OTAEABHBIX TTOAOKEHUM), MPU3HAHHBIX
KorncturynmonHelm CypoM He cooTBercTByromuMu Koucturynuu Poc -
cutickon Depepanuy; 3) IpUMeHeHNe aKTOB (HOPM) B MCTOAKOBAHWH, AQH-
"HoM KoHctutynmuoHHBIM CypoM? 4) IPpUHATHE WHAUBUAYAABHBIX aKTOB; )
COBepIlleHle YIIOAHOMOUYEHHBIMM OpPTaHaMU AEUCTBUY, IPUHATHE UMU pe-
IIeEHUNM Ha OCHOBE IOPUANYECKHX (PAKTOB (0OSI3aTEABHBIX IOPUAMYECKUX
KBaAU(PUKALIWN), COAePIKAIIMXCS, HAaIpUMep, B 3aKAIOUYeHUN KOHCTUTYIH-
oHHOTO Cypa O COOAIOAEHUM YCTAHOBAEHHOTO ITOPSIAKA BBIABUJKEHMS OOBU -
"HeHus npoTuB [1pe3mpenTta Poccuiickoit Depepanyiy; 6) BEIHECEHUE CYAQ -
MU OOIIeN IOPUCAUKINM, apOUTPa>kHBIMHU CYAQMM PEIIeHUN IO AeAaM, IO
KOTOPBIM OHM paHee oOpamarnuchk B KoHCTUTYIIMOHHBIN Cya B IOPIAKe
gactu 4 crareu 125 KOHCTHUTyIMH, B COOTBETCTBUM C No3unueil KoHCTUTY-

3avactyto Koncrurynuonssit Cya NpHU3HaeT OoCllapuBaeMble ITOAOKEHUS KOHCTUTYIMOHHBIMU HMAT
HEKOHCTUTYIIMOHHBIMA B YaCTH, BBIAEASII TeM CaMbIM Ae(EeKTHBIM acIeKT HuX AeWCTBUS, He
060COONEHHBIN B CTPYKType IIPOBEPSIeMOTro aKTa. TaKue pelleHud, IO CYTH, CBOAATCS K 0COOOMY
KOHCTUTYIIJMOHHO-IIPABOBOMY MCTOAKOBaHMUIO KoHCTUTYIMOHHBEIM CyAOM TIPOBEPEHHBIX UM
TIOAOJKEHHM, He TpeOys 00s13aTeABHOU MX OTMEHBI IIPaBOTBOPYECKUMHU opraHaMu. OO 3TOM CMOTpPH:
3opbkun B. A. KoHcTUTynMOHHO-IpaBoBoe pasButue Poccuu. - M.: Hopma: MTHOPA-M, 2011. - C.
183-185.



nuoHHoro Cypaa; 7) IpeKpallleHhe MCIOAHEHUs DPELIeHUU CYAOB W WHBIX
OpPraHOB, OCHOBAHHBIX Ha IIPU3HAHHBIX HEKOHCTUTYLIMOHHBIMU aKTax u
OCYIIleCTBAEHNE IIPOIIeAYPHI IIepecMOoTpa TaKUX pPelleHUN B 3aKOHOAATEAb-
HO YCTQHOBAEHHBIX CAyYasX, B YACTHOCTH, IIePeCcMOTp CyAaMU IIO oOpallle-
HUSAM Tpa>kpaH paHee BHIHECEHHBIX UMM pelIeHUH.

FpaHI/Iua MeXXAY IIPAaBOTBOPYECKUMU U IIPABOIIPUMEHUTEABHBIMI crrocoba-
MM He BCerapa >XeCTKO BBIPpa’KeHa. Taxk, B pelieHnumn KOHCTI/ITYL];I/IOHHOI"O Cy -
Ad MOJXXET COAEP KAaTbCAd KOHCTUTYIHMOHHO-IIPABOBOE MCTOAKOBAaHUE HOPM,
OIIPpEeAENAIOINX IMMOPAAOK IMPUHATUA HOPMATHUBHEIX AKTOB, obOsizaTeAbHOe
ANST YIACTHHKOB COOTBETCTBYIOIIEI'o IIPaBOTBOPYECKOI'0 npoueccaS. BAQCB
HUCIIOAHEHMEe pelleHud KOHCTI/ITYI_];I/IOHHOI"O CYAa TpeGY@T OT 00si3aHHBIX
CY6'B€KTOB OCyHieCTBACHUSI HOPMATUBHBIX HpeAHHcaHHfI, perraMeHnTUupyro-
X HpaBOTBOp‘IeCKI/IfI IIponecc, B COOTBETCTBUU C UX KOHCTUTYIHMOHHO-
IIPAaBOBBIM CMBICAOM U, CA€AOBATEABHO, U3MEHEHUS IIPAKTUKU OCYyHIeCTBAEe-
HUA IIPABOTBOPYECKUX AefICTBHﬁ. Bce >xe, B TA@aBHOM, HpI/IBeAeHHBII‘/II Bapu-
AHT HCIIOAHEHUsI uMeeT IIPAaBOIIPUMMEeHUTEABHYIO IIPUPOAY, IIOCKOABKY BBI-
Pa’XaeTCsd B USMEHEHUU 00s3aHHLIMU CY6'BQKT6.MI/I B COOTBETCTBUU C IIO3U-
I.[PIefI KOHCTI/ITYL[I/IOHHOI'O CYAa TOAKOBAHUA HOpMaTI/IBHOI\/II OCHOBEI IIpa-
BOTBOPYECKOTI'O IIpoIiecCqa, a He B M3MEHEHHH HWMU caMO 3TOM OCHOBBHI.
HpaBOHpI/IMeHI/ITeABHYIO IIPUPOAYy HMeeT TaKXe COGAIO,A,QHI/IQ YIIOAHOMO-
YeHHbIMHN CY6'BeKTaMI/I BBITEKAIOIIIUX M3 CY,A,e6HI:IX peH_IeHI/Iﬁ 3aIIpeToB Ha
OoCyleCTBACHNEe MU IIPABOTBOPYECKUX ITOAHOMOUYHH. Aer B TOM, 4TO XO-
TA KOHCTHT’YHHOHHO-CYAQGHblﬁ 3alpeTrT AN YIIOAHOMOYEHHOI'O OpraHa Ha
IIPUHATHE HOPMATHUBHOTI'O AaKTa OIIPEAEACHHOI'O0 BUMAA MAW COAEPIKAHUA CaM
o cebe YTO49HSET Hel'aTUBHBIM o6pa30M €I'0 IIPaBOTBOPYECKYIO0 KOMIIeTeH-
IIHIO, CO6AIOA€HI/Ie AAHHOI'O 3alipeTa 3aTPYAHUTEABHO TOAKOBATH KaK aKT
IIPABOTBOPYECTBA.

Vcnoanenue penienuit Koucturynuonuoro Cyaa OCYIIECTBASIETCS B HOP-
MaTUBHO YCTaHOBAEHHBLIE CPOKH. [IpMMEHUTEABHO K WPaBOTBOPYECKUM
cnocobaM CpOK HUCHOAHeHUs pelleHuit KouncturynuonHoro Cyapa onpeae-
asgetcst mepuopoMm Bpemenu (ct. 80, 87 ®K3 "O Koncrurymuonanom Cyae
Poccuiickort @epeparnmu’). ITO CBSI3aHO C TEM, YTO YCTPAaHEHUE BHIIBAEH -
HBIX KoHCTUTYIIMOHHBIM CyaoM Ae(peKTOB 3aKOHOAATEABCTBA TPeOyeT Bpe-
MEeHHBIX 3aTpaT, IOPOU BechbMa CYIIIeCTBEHHBIX, TeM OoAee, eCAu TpebyeT -
Csl IPUHSATAE HOPMATUBHBIX aKTOB 3aKOHOAATEABHBIMUW OpraHaMu, IpOlie-
AYPHI A€ITEABHOCTH KOTOPBIX HACTPOEHBI Ha 3aYacCTyl0 HEIpPOCTOe COTAa-
CoBaHWe MPUHUMAEMBIX PeIleHNN Pa3HbIMU MOAUTUYECKUMU CUAAMU.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

B cratee 80 ®K3 "O Koncrurymuonuom Cyae Poccuiickont Pepepanymu”
3aKpeEeIMAE€Hbl CPOKU IIPHUHATHA IIPABOTBOPYECKMMMU OpPraHaMHW, YbHW AKTEL
MIPU3HAHBI HEKOHCTUTYIIMOHHBIMH, d TAaKXXe€ K IIOAHOMOUYMAM KOTOPBIX OT -
HOCHUTCS yCTpaHeHUe MPOOeAOB MMPAaBOBOTO PETYAUPOBAHMS, HOPMATUBHBIX
IIPABOBLIX AKTOB, OTMEHSIOIIWMX HEKOHCTUTYIIMOHHBIC AKTLI (HOpMBI) AN

* TpuMepom Takoro permenus seageTcs [ToctaHoBAenwe KoHcruTynuonnoro Cyaa ot 29 Hosops 2006
ropa Ne 9-IT mo aeay o mpoBepke KOHCTUTynuoHHOcTH IyHKTa 100 Peraamenrta IlpaBuTeancTBa
Poccuiickoii ®epeparun // C3 PD. 2006. Ne 50. Cr. 5371. 125




126 yCTPaHSIOWNX MIPobeAbl mpaBoBoro peryaupoBanus. Cratest 87 OK3 "O
Koucrurynuonunom Cyae Poccutickoit Depeparium” Ha3bIBaeT CPOKU OTME -
HBI CyOBEKTaMM [IPABOTBOPYECTBA IIOAOKEHMM TEX CBOUX AKTOB (AOrOBO-
POB), KOTOpble OCHOBAHBLI Ha INPH3HAHHBIX HEKOHCTUTYIIMOHHBIMU IIOA-
HOCTBIO MAW YaCTUYHO aKTaX (AOTOBOPAax), BOCIPOU3BOAAT UX HEKOHCTUTY-
ITMOHHEIE TIOAOKEHMUS, COAEPKAT TaKue Ke MOAOKEeHHI. YCTaHaBAUBaeMbIe
B AQHHBIX CTaThX CPOKU HAUUHAIOT TeUb IIOCAe OIIyOAUKOBAHUS COOTBET -
crByromux pemenni KorncrturynuonuHoro Cyaa. BUAUTCS, 4TO IIOAOKEHUSA
HA3BAHHBIX CTaTel HY’KAQIOTCS B YTOUHEHUU.

Bo-niepBBIX, AAST M3MeHEeHHUs 3aKOHOB CyObeKTOB PO BBepAeHBI HauMHAIO-
e Te4yb OAHOBPEMEHHO CPOKHU BHeCeHUs T'haBou cyOowekTa PO 3akoHOI-
POEKTOB B 3aKOHOAQTEABHBIM OpPraH (He IO3AHee ABYX MeCSIleB) U IPUHSA-
TUSL 3aKOHOB 3aKOHOAATEABHBIM OPraHOM (LIECTh MecsleB). AAd M3MeHe-
HHSI 3aKOHOB (PEAEPAAbHOTO YPOBHSI BBEAEH TOABKO CPOK BHECEHHUS 3aKO-
HolpoeKToB B ['ocypapcTBeHHyI0 AyMy [IpaBureabcTBoM PO (He mospHee
Tpex MecsAnes). [Ipexkae Bcero, Ha (hepeparbHOM YPOBHE HapsiAy CO CpO-
KOM IIOATOTOBKM M BHECEHHUSI 3aKOHOIIPOEKTOB B ['ocypapcTBeHHYyIO AyMy
AONKEH OBITh YCTAHOBAEH CPOK IIPUHATHSA 3aKOHOB, HAIIpDABA€HHBIX Ha MC-
noAaHeHue penteHuil Koncrurynuonnoro Cyaa. "locrabaenue” Bo BpeMe-
HH, CAeAQHHOe (PepeparbHBIM 3aKOHOAATEAeM caMOMy cebe, He MMeeT pa-
3yMHBIX OCHOBaHMU. KpoMme TOro, Ha4aAO TeUeHUsI CPOKA PACCMOTPEHUSA U
IIPUHATUSA 3aKOHOB, HAIIPABACHHBLIX Ha HCIIOAHeHUe pelleHnN KOHCTUTY-
nuoHHOro Cypaa, Kak Ha (pepeparbHOM, TaK U Ha PErMOHAABHOM YpPOBHE
AONKHO CBSI3BIBAThCSI HE C ONyOAMKOBAHWEM pellleHni KOHCTUTYIIMOHHO-
ro Cyaa, a ¢ IpUHATHEM 3aKOHOAATEABHBIM OPTraHOM K PACCMOTPEHMIO HaA-
AeJKallle BHECEHHBIX 3aKOHOIIPOEKTOB YIIOAHOMOYEHHBIMU CYOBEKTaMU.
[IpaBuABHee, YTOOBI CPOKHU IIOATOTOBKU U BHECEHUS 3aKOHOIIPOEKTOB B 3a -
KOHOAAQTEABHBIE OPTaHbl U UX PACCMOTPEHMS U IIPUHATUASA [IOCACAHUMU TeK-
AVl OAVIH IIOCA€ APYIOTO, @ He IIapaAAeABHO APYT APYTY. 3aKOHOAAQTEABHBIN
OpraH He AOAJKEH OTBeYaThb 3a HEIPUHATHE 3aKOHA B CPOK, €CAM IIpUYM-
HOM 3TOTO SBASIeTCSI HeBHECEHHEe COOTBETCTBYIOIEro 3aKOHOIIPOEKTa 00s-
3aHHBIM CyOBEKTOM.

AAEKCAHAP KOKOTOB. KOHCTUTYIIIOHHBIN CYA POCCUUNCKON ®EAEPAIINN

Bo-BTOpPBIX, cAeAOBaAO OBI IPUHSATH BO BHMMaHME TO, YTO pa3paboTKa 3a-
KOHOB, YCTPAHSIONINX MPOOEABI TPAaBOBOTO PETYAMPOBaHUS (TeM OoAaee, ec-
AU TpebyeTcs YCTPAaHUTHL MPOOeA, 3aCTaBASIONIUN TOTOBUTH KOHIEIITYaAb-
HO HOBBIM 3aKOH WAW CHUCTEeMHBIE W3MeHEeHUs B pas3Hble aKThl), Tpebyer
COTAGCOBAHHBIX AEWCTBUM MHOJKECTBa CYOBEKTOB B 3HAUMTEABHBLIN ITPOME -
KYTOK BpeMeHU. Mmeroniuecs >Xe CPOKW BHECEHUST 3aKOHOIPOEKTOB (AAS
deAeparbHOTO YPOBHS - TPU MECSIa; AAS PETHOHAABHOTO YPOBHS - ABa Me -
CsI11a) He TTO3BOASIOT KaueCTBEHHO TOTOBUTH MPOEKTHI YIIOMSHYTBIX BHIIIIE
3aKOHOB*. YUUTHEIBas OTMEUYEHHOE, MMEIOIHUecss Ha CEeroAHsSI CPOKM MO>KHO

* Munuctp roctunuu PO A, B. KOHOBaAOB CUMTAeT, YTO HOPMA O TPEXMECIYHOM CPOKe HOATOTOBKHU

u BHeceHMs B I'ocypapcTBeHHYIO AyMy IIPOEKTOB (heAeparbHBIX 3aKOHOB B IIOPSIAKE MCIIOAHEHUS
pewenuni Koncrurynuonnoro Cyaa TtpyaHo wucnoanmma. Cwm.: HosukoB K. Hawmseiciiee
npecrynaenue // Poccuiickas rasera. 2012. 18 mions.



COXPAHUTL AAS TIOATOTOBKM M BHECEHUSI B 3aKOHOAAQTEAbHLIE OpPraHbl
"IIPOCTHIX" 3aKOHOIIPOEKTOB, HAaIIPaBAEHHBIX AMIIL HA OTMEHY (IpHU3HaHUE
YTPATUBIIUMU CHUAY) HEKOHCTUTYIIMOHHBIX akTOB (HOpM). UTo Kacaercsd
UHBIX 3aKOHONPOEKTOB, pa3pabaThiBaeMbIX B IEASX MCIIOAHEHUS pelleHnHd
Koncrurynuonnoro Cyaa, B (pepeparbHOM 3aKOHE CTOUT OIPEAEAUTH 00 -
MM CPOK UX TMOATOTOBKM W BHECEHHUS B 3aKOHOAATEAbHBIE OpTaHbI Olle-
HOYHBIM O0Opa3oM, KaK Pa3yMHBIU, AOCTATOYHBIW, T.I. [IpMMEHUTEABHO K
TAKUM 3aKOHOIIPOEKTaM CAeAyeT COXPAaHUTb KW HMeIoIuecss Ha CeropHS
CPOKH{, HO KaK BpeMs, B TeueHUe KOTOPOr0 YIIOAHOMOYEHHbIe CYOBeKThI
0053aHBl YTBEPAUTH CPOKHU IIOATOTOBKU M BHECEHUS 3aKOHOIIPOEKTOB B 3a-
KOHOAAQTEABHBIE OPraHbl, ONIPEAEAUTH TOAOBHBIE OPTaHbl, OTBETCTBEHHEIE 3a
UX IIOATOTOBKY M IIPEACTaBA€HHEe YIIOAHOMOUYEHHOMY OpraHy. Tak, Ha de-
AeparbHoM ypoBHe [IpaBuTeabcTBO PO MOrA0 OBl B TPEeXMECSUHBINM CPOK
IIOCAe ONyOAMKOBaHUA pellleHus KoHcturynuoHHOro Cyaa yTBep>KAaTh
CBOUM pellleHHeM CPOK IIOAIOTOBKU U BHeCeHUS 3aKOHOIIpoeKTa B l'ocy-
AAPCTBEHHYIO AyMy. B 3TOT >Xe CpPOK AQHHBIM 3aKOHOIIPOEKT AOAKEH
BKAIOUATHCS B IAA@H 3aKOHOIIPOEKTHOM paboThl [IpaBUTEABCTBa C OmIpeae-
AeHHEeM TOAOBHOMW OpraHM3alluu 110 ero pa3padoTke. B 3TOT >Ke CpPOK cae-
AyeT OCYLIEeCTBASITH U HHBbIE IIOATOTOBUTEABHBIE AENCTBUS, B TOM UYUCAE
dopMupoBaHUe PAadOUYMX I'PYIIL, KOTOPBIE HEIOCPEACTBEHHO OYAYT TOTO-
BUTH 3aKOHONIPOEKTHI. MIHOTAQ B XOAe PabOTHI Hap 3aKOHOIIPOEKTOM MOJKET
BO3HUKHYTH IIOTPeOHOCTb U3MeHEeHUsI CpPOKa ero BHECEeHUsI B 3aKOHOAA-
TeAbHBIN opraH. OAHAKO M3MeHeHUe Ha3BaHHOI'O CPOKA B CTOPOHY €ero yBe -
AUYEHUST AOAKHO IIPOU3BOAUTHECS B UCKAIOUUTEABHBIX CAyYasaX U TOABKO IIO
pemenuto I[IpaButearbctBa PO (raaBwl cyObekTa PO).

[TpeprosKeHHast IpaBOIIPUMEHUTEABHAsT MHAUBUAYAAU3AIUSI CPOKOB IIOATO-
TOBKM U BHECEHUs 3aKOHOIIPOEKTOB B 3aKOHOAATEAbHBIE OPTaHBI IIO3BOAUT
y4ecTb CAOKHOCTb PaOOTHI Hap 3aKOHOIPOEKTAaMU U KayeCTBEHHO TOTO-
BUTB HocAaepHHe. CAepyeT TakKe yKasaTh, 4To KoHctuTynuonHbM Cya 00 -
AdA@eT IIPaBOM YCTAHOBAEHHUS 0COOOTO IMOPSIAKA MCIIOAHEHUsS CBOUX pellle -
HUH, YTO IIO3BOASIET eMy IIPU HeOOXOAUMOCTH CaMOMY BBOAUTH MHAUBUAY-
aAbHBIE CPOKU UCIIOAHEHUS ero pellleHHH.
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B-TpeTbuX, IOATOTOBKA U BHECeHUE 3aKOHOIIPOEKTOB B LeASX HUCIIOAHEHUS
pemtenuii Koncrurynuonsoro Cyaa IlpaButeabctBoM PO B pamkax depe -
PAaABHOTO 3aKOHOAAQTEABHOTO IIpollecca U raaBaMu cyObeKToB PO B pamMKax
PErMOHAABHOIO 3aKOHOAAQTEABHOIO IIPOIeCCa €eCTh MX MCKAIOUUTEAbHAast
00513aHHOCTB. OTO OIPABAAHHBIN IIOAXOA, IIOCKOABKY IIPUMEHEHUe (HCIIOA -
HeHUe) OOABIIMHCTBA 3@aKOHOB OTHOCHUTCSI K BEACHUIO UCIIOAHUTEABHBIX Op -
raHOB BAACTU. B TO ’Xe BpeMs 3aCAy’KMBAIOT BHUMAHUS IIPEAAOKEHUS O
HaAeA€HUHU [IPAaBOM BHECEHUS B 3aKOHOAATEABHBIE OPraHbl TAKUX 3aKOHOII -
POEKTOB UHEIX CYO'BEKTOB 3aKOHOAATEABPHOM MHUIIUMATHUBEL. IIpaBo (He 004 -
3@HHOCTB) 3THUX CYOBEKTOB I'OTOBUTH M BHOCUTH B 3aKOHOAATEABHBIE OpPra -
HBI COOTBETCTBYIOIHE 3aKOHOIIPOEKTHI CAEAOBAAO OBl YBA3ATh C HEBBIIIOA -
HeHueM [IpaBUTEABCTBOM, rAaBaMu CyObeKTOB PO ux 0043aHHOCTH IIO
BHECEHHUIO B YCTAHOBACHHBIN CPOK CBOMX 3aKOHOIIPOEKTOB. EcAM B pAaHHON 127
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CUTyallul 3aKOHOIIPOEKT, HallpaBA€HHBIY Ha UCIOAHeHUe pelieHus KoHc-
TUTYIIMOHHOIO Cyaa, OyAeT BHECEH B 3aKOHOAATEABHBIU OpraH He CIIelln-
AABHBIM CyOBEKTOM 3aKOHOAQTEABHOU MHUIIUATUBBEL M AO €ro IIPUHATUS B
nepBoM uTeHuU [IpaBUTEABCTBO (rraBa cyOnekTa P®D) BHeceT CBOM 3aKo-
HOIIPOEKT, TO TaKue 3aKOHOIIPOEKTHI MOTAM OBl pacCMaTPUBATHLCS KaK aAb-
TepHaTuBHBEIE. Ecan ske [TpaBuTeabcTBO (rAaBa cyOnekra P®D) oTkakeTcs
OT BHECEHUs 3aKOHOMNPOEKTa HMAU He BHECET ero A0 IPUHATHUS B IepPBOM
YTEHUU 3aKOHOAAQTEABHBIM OPraHOM 3aKOHOMPOEKTAa, UCXOAAINIIETO OT MHO
ro cyobekTa, To y IlpaBUTeAbCTBa (TAaBBl CyObekTa PD) nMeroTcsa HeOO6XO-
AUMBIe IIPABOBblEe BO3MOJKHOCTU AOBEAEHUS AO AEIYyTAaTOB CBOEN OIleHKHU
3aKOHOIIPOEKTa, BHECEHHOI'O MHBIM CyOBEKTOM.

B pspe cayduaeB cpok uUCIIOAHeHUd pelileHu# KoHcTuTtynuoHHoro Cyaa oIl-
peAendeTcs AQTOM BCTYIAEHUS B CHAY COOTBETCTBYIOLIMX PelIeHUH, eCAU
13 HUX He BbITeKaeT MHOoe. TaKoBHI pelleHus, MOPOKAAQIoINe 0053aHHOC
TH YIIOAHOMOYEHHBIX CYyOBEeKTOB II0 IIpeKpallleHWIO0 IPUMeHeHUS HEeKOHC
TUTYLIMOHHBIX aKTOB, OTKa3y OT BBEAEHUS B AEMNCTBUe U IIPUMEHeHUs He
BCTYIIUBIINX B CUAY MEKAYHAPOAHBIX AOToBOpoB Poccutickoit Depepaliiuy,
[IPUMEHEHHIO aKTOB B KOHCTUTYIIMOHHO-IIPABOBOM UCTOAKOBAHUM, IIpeKpa-
IeHNI0 paccMoTpenus: ooBuHeHns [Tpe3npenTa Poccuiickont Mepepalinin B
rOCYyAQPCTBEHHOW HM3MeHe HAU COBEepIIEHHU HHOI'O TSKKOI'O IIPeCTyIIAe-
HUd, IIpeKpallleHUIO IIPOIleAyPhl pPeaAu3alluy WHUIMATHUBEL IIPOBEAEHUST
BCEPOCCUNUCKOTO pedepeHAyMa.

Hcnoanenue pemenul KoHcturynuonHoro Cyaa, 3aKAOUarolleecs B BEIHE-
CEeHUM CYAOM OOlel IOPUCAUKIIUN (@pOUTPa>kHBIM CYAOM) pelleHus 1o pa-
Hee IIPUOCTAHOBAEHHOMY AEAy B CBSA3HU C ero oOpaleHueM B KOHCTUTyLIU-
oHHBINU Cyp B IopsaKe dacTu 4 crareu 125 KOHCTUTYIIMM Ha OCHOBAHUU pe-
meHus KorcrurynnoHHoro Cyaa, IpeKpallleHUU UCIIOAHEHUS PeLIeHu! Cy-
Ad, MTHOT'O OPraHa, OCHOBAHHBIX HA IIPU3HAHHBIX HEKOHCTUTYLJUOHHLIMU aK-
TaX, IIepecMOoTpe TAKUX PeIleHUM, OCYIIEeCTBASIETCS B IIOPSAKE U B CPOKHY,
[IPEAYCMOTPEHHBIE T'PA’KAAHCKUM (apOUTPAKHBIM) IIPOIECCYAABHBEIM 3aKO
HOAQTEABCTBOM, 3aKOHOAATEABCTBOM OO0 HMCIIOAHUTEABHOM IIPOM3BOACTBE.

B paHHOM cAydae pedub MAET O IIepecMoTpe AeA obpaTuBinxcs B KoHcTu-
TyImuOoHHBIN CyA I'Pa’KAQH B IIPOIECCYaABHOM, a He B MaTepUaAbHO-TIPABO-
BOM CMBICAe. TO eCTh, K IpUMepy, CyA OOIel IOPUCAUKIINU B CAydYae HaA-
AeJKalllero oOpallleHusl B HeTO Ipa’kKAQHMHA - YYaCTHUKA KOHCTUTYIITMOHHO-
IO CYAOIIPOM3BOACTBA 00s3aH IMPOBEPHUTL paHee UM BLIHECEHHOE pellleHue
C y4eTOM COOTBETCTBYIOIel no3unuu KorcturynuoHHoro Cyaa Kak HOBO
ro oocroaTeAbcTBa. OAHAKO PEe3yAbTAaTOM TAaKOW IIPOBEPKU MOJKET OBITh U
OTKa3 B IIepecMOTpe paHee BEIHECEHHOTO W BCTYIUBIIIETO B CUAY PelleHus,
UCXOAS U3 OOCTOSTEABCTB AEAd, OCOOEHHOCTEM HOPMATUBHOM OCHOBBLI €ro
paspelnieHus. 3AeCh HEIOCPEACTBEHHOE HCIIOAHEHHe peleHus KoHCTUuTy
nmonHoro Cyaa OTpPaHWYMBAETCS, NPU HaAAesKalleM OOpallleHWM AW,
IPOBEAEHUEM CYA€OHOM IPOIeAYPHI ITIepecMoTpa ero Aead. [1pruBepeHHBIN
IPUMeEP 3aCTaBASIET MPEAIIOAOKUTH, YTO MCIIOAHEHUE pelleHuN CYAOB 00 -



ey IOPUCAUKIIUY, apOUTPaKHBIX CYAOB, IIPUHATHIX IIO AeAaM, CBS3aHHBIM
c ucnonrHeHueM pemeHud KouHcturynuonHoro Cyaa, HeAb3s pacCMaTpH-
BaTh KaK CIIOCOO HEMOCPEACTBEHHOTO MCIIOAHEHMS pelleHuM ITOCAeAHEero.
JTO, CKOpee, OAMH U3 CIIOCOOOB O0ecCIieueHUs TaKOoIr'o MCIIOAHEHUS.

CoraacHo uvactu nsatou ctatbu 79 OK3 "O Koncrurynuonnom Cype Poc-
cutickont Qepepanun” nosunusa KoHcturynuonHoro Cypa OTHOCUTEABHO
TOrO, COOTBETCTBYeT AM KOHCTHUTYIIMM CMBICA HOPMATHUBHOIO IIPABOBOTO
aKTa (ero OTAEABHOTIO IIOAOJKEHUs), IPUAABAEMBIM UM IIPABOIIPUMEHUTEAD-
HOU NPAaKTUKOM, BEIDA’KeHHAs B IIocTaHOBAeHUN KoncturynnonHoro Cyaa,
IIOAAESKUT YUYeTy IIPABONPHMMEHUTEABHBIMU OPraHaMH C MOMEHTa BCTYIIAe-
HUS B CUAY COOTBETCTBYIOILEro IIOCTaHOBAeHMs. [IpepcTaBAsieTCs, UTO IIPpHU-
BeAeHHas1 POPMYyAUPOBKA MOJKET B PA3HBIX CUTyallUsAX O3HA4aThb M MMIIe-
PATUBHYIO OOSI3aHHOCTH YIIOAHOMOYEHHBIX OPraHOB OCYII€CTBUTH KOHK-
peTHBIE AEHCTBUS (IIPAaBOTBOPYECKME, IIPABOIPUMEHUTEABHEBIE), U UX 005-
3@aHHOCTb IIO OCYIECTBACHHMIO TeX WAM HWHBIX AEHUCTBUU B paMKax
COOCTBEHHBIX IIOAHOMOYMU Ha OCHOBE IIIMPOKOrO YCMOTPEHWS, U UX 0O0d-
3aHHOCTB 10 NPUHATHUIO BO BHHUMaHUe nosunuu Koncrurynuonnoro Cyaa
B CBOeM OyAyllell AeTeAbHOCTU. B AIOOOM cayuae Npu3HaHue KOHCTUTY-
IUOHHBIM CyAOM HEKOHCTHUTYIIMOHHOM HMHTepIIpeTallud HOPMBI O3HayaeT
HEBO3MOJKHOCTb IIPMMEHEHHUS (MCIIOAHEHUS, UCIIOAb30BAHNUs) TAKOM MHTEP-
npetanuu B OyAyllleM M OOsS3aHHOCTH YIIOAHOMOYEHHBIX OPraHOB IIpHAMe-
HATH (MCIIOAHATBH) AQHHYIO HOPMY B COOTBETCTBUM C €€ KOHCTUTYIJMOHHO-
IIPABOBBIM CMBICAOM, BBIABA€HHBIM KoHcTuTynuoHHbBIM CyapoMm. Eme opHO
BO3MOJKHOE CAEACTBHE IIOAOOHOM KOHCTUTYIIMOHHO-CYA€OHOU OLeHKHU -
IIPOBEAEHUE IIPOLeAYPHl IepecMOTpa CYA€OHBIX PeIleHUH, COCTOSBIINXCS
B OTHOLIeHUM oOpaTuBIIUXCA B KorncTuTynnoHHbINM CyA AHIL

CobOcTBeHHO obOeclieueHUe UCHOAHeHUs peliieHut KoncrurynmonHoro Cy-
AQ BKAIOUAeT MepHhl, HallpaBA€HHBIE KaK Ha AOCTH>KeHHe HapAesKallero Hc-
IIOAHEHUSI KOHKPETHBIX pellleHU, TaK U Ha CO3AaHHEe YCAOBUM HapAesKa-
II[eTO UCIIOAHEHUS AIOOBIX pellleHuH, OTAQAKY MeXaHKU3Ma UCIOAHEHUS pe-
menutt KoncturynuonHoro Cyapa. HekoTopble Mephl HCIOAB3YIOTCS Ha
obomx HampaBAeHUAX. KoHcTUTynmoHHBIM Cyp, HaAIpuUMep, PeryAspHO
HampaBAsieT MH(QOPMAIIAIO O CBOEH AeSITeABHOCTH WHBIM BBICIIUM OpraHam
TrOCyAQPCTBEHHOM BAAQCTU, B KOTOPOM AQeT OlLleHKY MCIIOAHEHUS CBOUX pe-
IIIeHNWHU pa3HBIMU CYO'BbEKTaM#, BBIAEASIET MMEIOIIMecs TyT OOIue W 4acT-
Hble TIPOOAEMBI, IIpeAAaraeT MTPaBOTBOPUYECKHUE, MTPaBOIPUMEHUTEALHBIE,
WHBIE TIyTU WX paspelnieHuss. Mepbl OTBETCTBEHHOCTHM 3a HEUCIIOAHEHHE,
HeHapAexkalllee UCIIOAHeHHe, BOCIIPENsATCTBOBaHNWE UCIIOAHEHUIO PellleHNuH
KoucturynmonHoro Cyaa, TOMAMO APYTHX IleAeM, HallpaBA€HBI Ha TTOOYXK -
AeHme 00sI3aHHBIX CYOHLEKTOB MCIIOAHUTE He UCIIOAHSIEMbIe UMU B CPOK pe-
IIIeHUs] W Ha TPeAyIpeskAeHWe aHaAOTWUHBLIX HapYyIIeHWN B AAABHEUIeM
CO CTOPOHBI AIOOBIX YIIOAHOMOYEHHBIX CYOBEKTOB.
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Vicnonb3oBaHMe OOECHEeYUTEABHBIX Mep IpPU HCIOAHEHUNW KOHKPETHBIX
KOHCTUTYIITUOHHO-CYA€OHBIX pEIIeHUU MOJKET OIPEAEASITHCSI HEOOXOAU -
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130 MOCTBIO IIDEOAOAEHNUS 3aTPYAHEHUM B MX IIOHUMAHUU, IOATBEPIKAEHUS 3a-
AOKEHHBIX B HUX INO3UIUM, CO3AQHUS HOPMATHBHBIX, UHBIX YCAOBUM K UX
HUCIIOAHEHUIO, WCIIOAB30BAHMIO, YCTPAHEHUs IPeNsATCTBUN K TaKOBOMY,
IIPUMEHEHUI CPEACTB NMOOYKAEHUSA OOA3aHHBIX CyOBEKTOB K HapAe Kallle-
MYy HUCIOAHEHUIO pelleHUH.

BaskHbBIM CPeACTBOM IIPEeOAOANEHUA BanYAHeHI/Ifl B IIOHMMAHHUUN peLHeHI/Iﬂ
KOHCTI/ITYLII/IOHHOI'O CYAa SABAAIOTCA MX PA3BACHEHHUA CAMUM KOHCTI/ITYL];I/I -
OHHBIM CYAOM B IIponiepAype OTIIpaBA€HNd KOHCTUTYIIMOHHOI'O IIPABOCYAMS,
da TAdKJ)Xe pPa3biaCHEHUd IIOPAAKA UX IIPUMEHEHUd, AdaBaeMbie MHBIMH BBIC-
MK CyAaMU.

[ToaTBepRAEeHUE paHee BBICKa3aHHBIX nosuinit KoncrurynmonHoro Cyaa
OTHOCUTCSI K €r0 UCKAIOYUTEABHOM KOMIIETEHIIMU U OCYIIIEeCTBASIETCS UM B
CBOUX TIOCAEAYIOIIUX PelleHusX. Takoe MOATBEP)KAEHUEe 3HaYMMO, B TOM
YUCAE TOTAQ, KOTAA AOAJKHBIM 00pa3oM He MCIOAHSIETCsS pelleHue KoHCTH -
tynmoHHoro Cyaa, copepsKalllee COOTBETCTBYIOUIYIO MO3UIMIO. Tak, Harl-
puMep, coraacHo cratbe 47.1 OK3 "O KoucturynmonnoMm Cyae Poccutic-
kot Mepepanmn’ KoHctutyrmouHbM Cya BIpaBe paccMaTpUBaThL oOpalie-
HUS B 3aCEAQHUIX 0e3 IPOBEAEHUS CAYIIaHUN, eCAM OCllapyuBaeMasi 3asiBU-
TeAeM HOpMa, paHee MpU3HAHHAS HEKOHCTUTYIIMOHHOW ITOCTAaHOBAEHUEM
Koucturynmonaoro Cyaa, COXpPaHSIIONIUM CUAY, IPUMEHeHa CYAOM B KOHK-
PETHOM AeAe, a TOATBEPKAEHWE ee HEKOHCTUTYIMOHHOCTH HeOOXOAUMO
AT YCTpaHeHUsT (PaKTOB HAPYUIEHWN KOHCTUTYIIMOHHBIX ITPaB U CBOOOA
IPa’kXAQH B MTPABONPUMEHUTEABHON ITPAKTHUKE.

AN HapAesKallero UCIoAHeHUs pelieHU KoHctutyrnuonHoro Cyaa 00g93aH-
HBIMU CYOBEKTaMM B HEKOTOPBIX CAYYasX HEOOXOAUMO IPUHSTHE HOPMATHB-
HBIX (MHAUBHAYAABHBIX) aKTOB. Bo McIOAHeHHe TocTaHOBAeHUS KOoHCTHTYIIH-
oHHOro Cyaa ot 27 mapTa 2012 ropa Ne 8-IT mo peAy o IpoBepKe KOHCTUTY-
nroHHOCTH MyHKTa 1 ctatbu 23 O3 "O MeRAyHApOAHBIX AOTOBOpax Poccutic-
kot Mepepanuu” INpesupent Poccutickont Mepepariuu U3AaA yKas oT 12 mro-
Ag 2012 ropa Ne 970, KOTOPBEIM AO BHECEHHS COOTBETCTBYIOIIUX U3MEHEHUN
B 3aK0oHOAATEALCTBO Ha MUA PO 1 @CO PO Bo3AoKeHa 00s13aHHOCTL 0Oec-
rmedeHus O(PUITUAABHOTO OIyOAMKOBAHMSI BPEMEHHO IIPUMEHSIEMBIX MEXKAY-
HApPOAHBIX AOTOBOPOB Poccuiickort Depepalivy, 3aTparuBaroINX MIPaBa, CBO -
OOABI U OOA3aHHOCTU TPaXA@H W YCTAHABAUBAIOIINX WHBIE IIPABUAQ, YeM
IIPeAYCMOTpPEeHHBIE 3aKOHOA@TeALCTBOM P®. TakmMm obpa3oMm, Yka3 [lpesu-
AeraTa onpeperrn AevictBusi MUA PO u OCO PO 1o UCIOAHEHUIO YKa3aH -
Horo pentenHus KoncturymuonHoro Cyaa. K aTtoMy crioco0y obecrnieueHusI OT-
HOCHUTCS U pasbsicHeHue BepxoBabiM CyaoM PO, Beicimm ap6uTpasKHBIM CY-
AoM POD cyaeOHOM PaKTUKY, HAIIPABAEHHOE Ha PACKPBITHE TOPSIAKA IIPUME -
HEHHS CyAaMU HOBOM IIpaBoBoU mosmunmu KoucrurynuonHoro Cyaa. A BOT
BHECEHHE Ha3BaHHBIMHM BBICIIMMH CyAaMU W3MEHEHUM B paHee IIPUHSATHIE
UMHU PElIeHusI O Pa3bsSICHEeHUN CYAeOHOW HPAKTUKM, 3apAaHHBIE NPUHSITHEM
petieHna KoHctutynmonHoro Cyaa, CAEAyeT OIIeHUTh KaK AeMCTBUE IO He-
IIOCPEACTBEHHOMY ITPABOTBOPYECKOMY HMCIIOAHEHUIO PEIIeHUST TTOCAEAHETO.

AAEKCAHAP KOKOTOB. KOHCTUTYIIIOHHBIN CYA POCCUUNCKON ®EAEPAIINN



[TpuMepoM yCTpaHeHUs NPENATCTBUN K MCIOAHEHUIO pelleHuUd KoHCTUTY-
nuoHHOro Cyaa gBASIeTCSI BHeCEHHe OPraHaMHU IPOKYpaTyphl IIpeACTaBAe-
HUM B COOTBETCTBYIOIINE BEAOMCTBA OO0 yCTpPAaHEHMM HAPYIIEHUM 3aKOHQ,
X OOpallleHUs B CYABI C 3aABA€HUAMU 00 OCIIapUBAHUKU HOPMATUBHBIX IIpa-
BOBBIX aKTOB, B 3allJUTy IIPaB, CBOOOA M 3aKOHHBIX MHTEPECOB I'PAa’KAAH, He-
OIIPEAEAEHHOTO Kpyra AMIT UAU MHTepecoB Poccuiickont Depepariuy, CcyOb-
ekToB PO, MyHUIIUNIAABHBEIX oOpa3oBaHui. KoncrurynuoHHel Cya BIpase
oOpalllaTh BHUMaHHEe OPraHOB, MCIIOAHSIONIUX ero pelleHus], Ha UMelolle-
Ccsd TyT HPOOAEMBI, BBICKA3bIBaTb CBOM PEKOMEHAAIIMM KaK IIOCPEACTBOM
IPUHATHAS OPraHU3AIMOHHBIX PElIeHUN (IPUHUMAIOTCS UM BHE PAMOK OTII -
paBAeHMS KOHCTUTYIIMOHHOI'O IIPABOCYAMS), TaK U B pabodeM IOPSAKE.

B psape caydaeB yCTpaHSATH NMPENSTCTBUSA K UCIOAHeHHIO pelleHUN KoHCc-
tutynuonHoro Cyaa BBIHY>KAeH U [IpesupeHT Poccuiickoit @epeparuu. B
CBS3U C TeM, YTO IIOCAe IIPUHATHA IoCTaHOBAeHHud KoHcTurynuornHoro Cy-
Ad oT 24 guBapsg 1997 r. Ne 1-IT mo peAy o IIpoBepKe KOHCTUTYIIMOHHOCTHU
3akoHa YAMypTckoM Pecnybauku ot 17 anpeas 1996 r. "O cucreme opra-
HOB I'OCyA@pPCTBEHHOM BAACTU B YAMYPTCKOM PecnyOanke" opraHbl BAACTH
YAMYPTUM OTKA3aAUCh UCIIOAHUTH AAHHOe pellleHue, [Ipe3upeHT u3pan
Yka3 or 10 mapra 1997 ropa Ne 193, nmpepycMaTpHUBarOIUuK Mephl IO pea-
AM3anum nocraHoBAaeHUss Koucrurynuornsoro Cyaa’. BmemareabcTso [pe-
3UAEHTa MMO3BOAUAO IIpecedyb He3aKOHHBIE AeMCTBUS, BOCCTAHOBUTH KOHC -
TUTYLMOHHYIO 3aKOHHOCTB.

K uncay Mep npecedyeHms, BOCCTAHOBAEHUS IIpaB, HallpaBAEHHBIX Ha oOec-
nmeyeHre KOHKpPeTHBIX pemeHutt KoucturynmonHoro Cyaa, OTHOCHUTCSH,
HammpuMep, IPUOCTaHOBAEHUE YIIOAHOMOYEHHBIMU OpraHaMu ASUCTBUS aK-
TOB WHBIX OPraHOB, OCHOBAHHBIX Ha aKTe, MPU3HAHHOM HEKOHCTUTYIIMOH-
HBIM, B TOM YHUCAE AO MCTEUEHWS CPOKOB, B TeUeHUWEe KOTOPBLIX MOCAEAHUE
AOMKHBI OTMEHUTH (IIepecMOTpeTh) CBOM OCHOBaHHBIE HAa HEKOHCTUTYIIH-
OHHOM PEeryAupOBaHUM aKThl. [IpaBOM IIPUOCTAHOBAEHUS (HAU Ad’Ke OTMe-
HBI) aKTOB, OCHOBAHHBIX HAa HEKOHCTUTYIIMOHHOM PETyAWPOBAHWH, MOTYT
HAAEASITHCS OPTaHbBl, BBIMIECTOSIINE IO OTHOIIEHWIO K OpraHaM, IPUHSB-
UM COOTBETCTBYIOIIME aKTHI.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLITMOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

Kpatiuss popMa pearupoBaHUsI Ha HEUCIIOAHEHME, HeHapAe Kalllee UCITOA-
HeHue, BOCIIPENATCTBOBAHKWE MCIIOAHEHUIO pemeHHﬁ KOHCTI/ITYHI/IOHHOI"O
CYAa - MpuMeHeHrne Mep OTBETCTBEHHOCTU K HapYI_HI/ITeMM. B uncae Ta-
KUX Mep - POCIIYCK 3aKOHOAAQTEABHOTO opraHa cyowekTa PO, oTpemenue
ot porkHocTy [Ipesupenta Poccurickoit Depepainiyind, TaaB cyobeKkToB PO.
ChaepyeT oOpaTUTh BHUMAaHWE Ha TO, YTO (PepreparbHOE 3aKOHOAATEABCTBO
IIOKa He MPeAyCMaTpUBAaeT Mepbl KOHCTUTYIIMOHHO-ITPABOBOU OTBETCTBEH -
HOCTM 3a yKazaHHBble HapyuieHus ans naraT DepepasrsHoro Cobpanms.

Co3paHue yCAOBUM HapAe Kalllero MCIIOAHEHUS ATOOBIX pellleHui KoHCTury -
nuoHHOro Cyaa MMeeT IIPaBOTBOPUYECKYIO, IIPABONPUMEHUTEABHYIO U KOHT-
POABHYIO cocTaBasifoliyie. K mepBoil OTHOCHUTCS COBEPIIEHCTBOBAHUE 3aKO -

5 C3 PO. 1997. Ne 10. Cr. 1130. 131



132 HOAAQTEABCTBA 00 UCHOAHeHuHU pelteHnrt KoHcturynmonHoro Cyaa. Bropas -
BOMpAaeT MepHL II0 ONTUMU3AIUN UCIIOAHEHUS pellleHu KOHCTUTYIIMOHHOTO
Cyaa pasHBIMU CyOBEKTaMH, B TOM UYHUCAE II0 COTAACOBAHUIO UX YCHUAUU.

KauecTBeHHOe ncnoAHeHUe pemleHn KoHcTuTynmonHoro Cyaa npeAroAa-
raeT pa3paboTKy CHUCTeMBbI BBIIBA€HUS U ydeTa IIPaBOBBLIX Mo3uIui Konc-
tutynuoHHoro Cypaa. [ToCTOSHHBINM aHaAW3 M ydeT IIPABOBBIX ITO3UIIUHN
KoucruryrnuonHoro Cyapa - 0053aHHOCTH BCeX IIPaBOTBOPYECKUX U IIpa-
BOIIPUMEHUTEALHBEIX opraHoB. B KoHctutrynuonnoMm Cyae K HaCTOSIIEMY
BpeMeHH CcQOPMUPOBAH OaHK YyKa3aHHBIX I[O3UIUY, pa3MelleHHBIH B
SAEKTPOHHOM BHAe Ha BHyTpeHHeM nopTare KoucturyruonHoro Cyaa u
IIOCTOSIHHO IIOAAepIKUBaeMbIM annapaToM KoHcTturynmoHHoro Cyaa B ak-
TYaAbHOM COCTOSIHMM. B mepcrekTrBe 3TOT MH(OPMAIMOHHBIN OaHK CAe -
AOBAaAO OBl Tak’kKe pasMeCTUTh Ha O(UIMAABHOM caliTe KOHCTUTYIIMOHHO-
ro Cyaa ¢ TeM, 4TOOBI UM MOTAM IIOAB30BAThCS Te CyOBEKThI, KOTOPhIE OT-
BeyaloT 3a UCIIOAHeHUe pelieHuM KoHcturymnuonHoro Cyaa.

BeAnKo 3HaueHUe METOAMYECKOrO OOecCleueHUus AesITeABHOCTH CyOBEKTOB,
OTBEYAIOIINX 3a UCHOAHeHUe peleHur KoHctutyrmuonHoro Cyaa. Takyro
pabory B OOAAQCTH INOATOTOBKHM PAa3HBIMH BeAOMCTBAMU IIPOEKTOB (depe-
PaAbHBIX 3aKOHOB AAS UX BHeceHUs B ['ocyapapcTBenHyio Aymy [TpaButeas-
ctBoM P® Brmoausier MunnctepcTBo foctuiiuu PO. OH oTBeuaeT Takke
3a IIAQHUPOBAHUE 3TOU PAbOTEI U IBASIETCS €e TAABHBIM KOOPAMHATOPOM.

B paboTte o obecneueHuIO UCIOAHeHU pemeHn Korncrurynuornuoro Cy-
A Ba)KHO B3aWMOAEUCTBUE PA3HBIX BeAOMCTB. Tak, KOHCTHUTYIIMOHHBIN
Cyp peryadpHO HalpaBAseT B ['ocypapCTBEeHHYIO AyMy IlepedyeHb pelleHuN
Cypa, TpeOymoomuxX H3MeHeHUs (PepeparbHOTO 3aKOHOAATEABCTBA. Takue
nepeuydy HampaBAsioTcs u B [1paButeabctBo PO. N'ocypapcTBeHHas Ayma
u IIpaBUTEABCTBO, B CBOIO OdepeAb, MHPOPMUPYIOT KOHCTUTYIIMOHHBIN
Cya 0 xope pabOTHI IO UCIOAHEHMIO ero pelleHuU. B paboTe 1o KOOpAU-
HaIluW UCIIOAHeHUd pelleHnN KoHCcTUTyIMoHHOTO CyAa aKTHUBHOE y4acTHe
npuaumaeT CoseT QOepepanuu. Koracturynuonuniti Cya B3aUMOAENCTBYET
¢ MUHIOCTOM, OTBEUYAIOUIUM 3a@ IOCTOIHHOE ITOAAEP’KaHWEe B aKTYaAbHOM
COCTOSTHUU AQHHBIX O TPeOYIOIINX WUCIOAHEHUS pellleHnsaX KOHCTUTYIUOH-
"Horo Cyaa, COCTOSIHUM WX MCIIOAHEHUA.

AAEKCAHAP KOKOTOB. KOHCTUTYIIIOHHBIN CYA POCCUUNCKON ®EAEPAIINN

Vcnoauenne pemenunt KoacturynmonHoro Cypa 49BASETCI OOBEKTOM
BHEIITHETO W BHYTPEHHEro KOHTPOAS PsIAQd CYOBEKTOB. BHyTpeHHUI KOHT-
POAB UCTIIOAHEeHUA pelieHNM KoHcTuTyMoHHOro Cyaa OCYIIECTBALIIOT Opra -
HBI U AOAKHOCTHBIE AMIIQ, OTBevalollye 3a MPUHATHEe, U3MeHeHUe aKTOB,
NIPU3HAHHBLIX ITOAHOCTBIO UAU YaCTUYHO HEKOHCTUTYIIMOHHBIMU. BHeurnui
KOHTPOAB oOecrneunBaeT caM KoucturynuonHBIU Cyp (ero Cekperapuar),
OpTaHBI IPOKYPATyphl, IOCTUIIMU. B yacTHOCTH, coraacHo § 67 PeraameHnTa
Koncrurynnonuoro Cyapa CekpeTapuaT CUCTeMAaTUYECKU aHAAU3UPYET COC -
TOSTHUE AEA IO UCHOAHeHUIO pemeHni Korncrurynuonroro Cyaa, IPUYUHEL
HEHUCIOAHEHUS WAU HeHaAAeXKaIllero HCHOAHeHUd 3Tux pelleduit. OH
npeacrasasgeT KorcturynuonHoMy Cyay ropoBble HH(MOPMALIMOHHO-aHAAN-



TUYEeCKUe OTYeTBl 00 HCHOAHeHuU pelleHu KoHcTtuTynuonHoro Cyag,
IPUHATBIX B XOA€ OCYIIECTBA€HUS KOHCTUTYIJMOHHOI'O CyAOIIPOU3BOACTBA.

MUHIOCT OCYIIEeCTBAIET MOHUTOPMHI IIPABOIIpUMeHeHUsa B Poccuuickou
Qepepaliuyi, B TOM YHUCAE B IIEASX BBIIOAHEHUS pellleHuN KOHCTUTYITMOH-
"oro Cypa’. OH eXeropHO pa3pabaThiBaeT TAAH MOHUTOPWHTA, IIPU COCTaB-
A€HHU KOTOPOTO YUYWUTBHIBAIOTCS IIOMHMMO HHBIX IIOAOJKEHMU U pelleHHUsd, a
TaK)Xe IpeprokeHns KorcturynuoHHoro Cyaa. MUHIOCT BHOCUT IIAQH MO -
HUTOpPUHTa A0 1 aBrycTa TeKyulero ropa B [IpaBureanctBo PO, KoTopoe yT-
BepJKAAeT AQHHEIN IAAH A0 1 ceHTI0ps TeKyllero ropa. MUHIOCT Ha OCHO-
Be MaTepUarOB O pe3yAbTaTaX MOHUTOPHMHIA, OCYIIECTBAEHHOIO B IIPEABI -
AYIIEM TOAY, ¥ APYTHX MaTepHarOB IIOATOTAaBAMBAET IIPOEKT AOKAapa [Ipe-
3upeHTy Poccutickoit Depepaliiil 0 pe3yAbTaTaX MOHUTOPHHIA U IIPEAAO-
JKeHUSI K MAaHY 3aKOHOIIPOEKTHOMU AesiTeAbHOCTHU [lpaBuTeabcTBa PO. Ta -
KOU AOKAQA, €KeTOAHO IpepcTaBasgeTcd [IpaBureabcTBoM Ilpe3upeHnTy A0 1
CEHTSAOPS TeKyllero roaa.

B 3aBepiileHre OTMETHM, UYTO B HACTOsINee BpeMs B OOAACTU MCIOAHEHUS
pemenutt KouctutynmonHoro Cyaa Ha TEpPBBIM TAQH BBIXOAUT ITpOOAeMa
KauecTBa TaKOro WCIoAHeHUs. Ee pereHue TpeOyeT OCHOBATEABHOM IIPO-
paboTKU Bompoca O KpUTEpUsIX 3(P(PEKTUBHOTO MUCIIOAHEHUS KOHCTUTYITU-
OHHO-CYAE€OHBIX PeIleHUH, IPe’KAEe BCEro TaKWUX, KOTOPhIE TTO3BOASIIOT OIle-
HUTHb KayeCTBO BBOAVMBIX B AEMCTBME HOPMATUBHBLIX ITPABOBBIX AKTOB M
KauyecTBO PabOThI OTAEABHBIX CYOBEKTOB, OTBEYAIONIMX KaK 3a HEMOCPeA -
CTBEHHOe HCcIoAHeHue perieHnd KouctutynmonHoro Cyaa, Tak M 3a IOA -
AepJkaHue B paboyeM COCTOSTHUM MeXaHW3Ma TaKOT'O UCIIOAHEHUS B I[EAOM.

SUMMARY

The report analyses the mechanism of execution of the decisions of the
Constitutional Court of the Russian Federation. The execution process
combines law-enforcement and lawmaking methods of direct execution of
constitutional decisions on the one hand and measures for ensuring such
execution on the other hand. Among the ensuring measures, directed on
execution of concrete decisions and measures, connected with mainte-
nance in proper condition and the mechanism of execution of constitution-
al judgments are allocated.

50 MOHUTOpPUMHIe MpaBonpumenenuss B Poccutickou Depeparnun: Yka3 [lpesmpentra Poccuiickoin
®epeparuu ot 20 mas 2011 ropa Ne 657.
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NHCTUTYT PASBACHEHUA
ITIOCTAHOBAEHUUN KOHCTUTYIIMOHHOTO
CYAA KAK BAJKHA{A TAPAHTUA
VCIIOAHEHUA TTIOCTAHOBAEHUUN

TAUK AAYMSH

Ilpedcmasumensv [paxcoanckou unuyuamuewvl "Cnacem Texym"

OO011en3BeCTHO, UTO HEe MOJKET CYIIeCTBOBAaTh 3(P(EeKTUBHOTO IIPABOCYAUS
0e3 3(pPeKTUBHON CUCTEMBI UCIIOAHEHUSI CYA€OHBIX aKTOB.

W3 nocranosaenult KoucrurynmonHoro Cyaa PA BHAHO, Kak C TeueHHEM
BpeMeHM MEeHSAOCHh W Pa3BUBAAOCH TOHSITHE 'MCIOAHEHWE TTOCTaHOBACHUU
KC". EcAu B HayaAbHOM IIEPHOAE MCIOAHEHUe mnocrtaHoBAaeHuit KC pac-
CMaTPUBAAOCH KaK HCIOAHEHNEe PEe30AIOTMBHOMN YacTU ITOCTAHOBACHUU U He
OBIAO HAIIPIMYIO CBS3@HO C OOS3aHHOCTBIO T'OCYAAPCTBEHHBIX OPIaHOB B
AAABHEUIIIEM CTPOTO NPUAEPIKUBATHCI MTPABOBOU MO3UIINH, M3AOKEHHOU B
MOTHBHUPOBOYHOM 4YaCTHU NTOCTaHOBAeHUS KoHcTuTynmoHHOro Cyaa, TO C Te-
yeHueM BpeMeHu KC Bce Ooaee 1 Ooaee HacTamMBaA Ha TOM, UTO IIPaBOBHIE
TMO3UIINHY, BEICKA3aHHBIE B IOCTAHOBAEHUSIX, TaKXKe SIBASIOTCSH 00S3aTEAbHBI-
MU AASL MCIIOAHEHUSI. DTa AMHaMMKa XOPOIIO MPOCAEKMBAETCS B TTOCTAHOB-
Arenuax ITKC-652, TTKC-701, TIKC-833, mocae yero ImocA€AOBAaAO IIOCTAHOB-
Aenune ot 25 deBpans 2011 ropa 3a Homepom [TKC-943, 8 koTropom KC co
BCel ONPEeAEeAeHHOCTRIO OTMEeTHA: "TIpu TpuMeHeHUn HOPMaTUBHBIX ITPaBO-
BBIX aKTOB B pPaMKaX PacCMOTPEHUS AeA IO CYLIEeCTBY CyAbl OOS3aHBI y4H-
TBIBATh BEIPa’KeHHBIE B IIOCTaHOBAeHUdIX KoncTtuTynmonHoro Cyaa IIpaBo-
BBI€ MMO3UIINN OTHOCHUTEABHO AQHHBIX HOPM...". B pe3yAbTaTe MoAOOHBIX ITOC-
AepOBaTeAbHBIX IIaros KoHctuTyrmoHHOro Cyaa 4yTh MeHee ropa Hasap B
IpollecCyaAbHble KOAEKCEl OBIAM BHECEHBI COOTBETCTBYIOIMEe U3MeHeHUs.

Ho uem Goabllle pacmimpsieTcs: TOHATHE "MCIOAHeHUe rnmocTtaHoBAeHus KC",
TeM OOABIIIE paeT O cebe 3HATh IIPOOAEMa, KOTOPYIO MHE XOTEAOCH OBl
IIPEeACTaBUTh B AQHHOM AOKAaAe. A IpoOAeMa 3aKAI0YaeTCs B TOM, YTO XO-
THUM MBL TOTO MAM HET, HO BCTpedaroTcsl noctaHoBAeHUs KC, KoToOpble Ipu
JKEeAQHUU MOJKHO TPaKTOBaThb ABOAKO. Hu opmH cyp, B ToM uncae u KC, He
MOYKeT IIOAHOCTBIO MCKAIOUUTH CUTYyalluy, KOIAd B XOA€ UCIIOAHEHUS CyAeO-
HOI'O aKTa OOHApPY’KMBAETCS, YTO Ta UAU HHag (DOPMYAUPOBKA CYA€OHOrO
aKTa Pa3AMYHBIMU [IPAaBOIIPUMEHUTEASIMU TPaKTyeTcs o-pasHoMy. [Ipruem
€CAM PaHbIIle IIOAAESKAIIUM HCIIOAHEHUIO CUUTAAACh AWIIL PE30AIOTHBHAS
yacTb nocraHoBaeHu KC, KoTOpasa Oblra MAaKCHUMAABHO OIPEAEAEHHOU, TO
celyac IIpaBOBas IO3UIIUS, BbIpa’KeHHAas B MOTHMBUPOBOYHOM YacCTU IIOCTa-
HOBAEHUM, HeU30e>XKHBIM 00pa3oM AaeT OOABIIee MOAe AASI CBOEOOPAa3HBIX



TPakTOBOK. [IpuueM TpPaKTOBKU TOTO HMAM MHOTO ImocTaHoBAeHUs KC B He-
KOTOPBIX CAyYasaxX MOTYT OBITh AMaMeTPaAbHO IIPOTUBOIIOAOKHBIMU, YTO OT-
YEeTAWBO IIPOSIBUAOCE B AeAe, KacaroleMcs TexXyTCKOrOo MeCTOPOKAEHUS.
OKoAOTMYeCKasi OOIecTBeHHAasi OpraHu3amus "OKopap' obOpaTuaach B AA-
MUHUCTPATUBHBEIN cyp PA, ocnmapuBass MHOTOYMCAEHHBIE PeIIeHUsI TOCY-
AQPCTBEHHBIX OPraHOB OTHOCUTEABHO TeXyTCKOTO MEAHOTO MeCTOPOIKAe-
Husa. OpraHusanus CYNUTaAd, YTO pa3padoTKa MeCTOPOKAEHUS IIPUBEAET K
9KOAOTUUECKOM KaTacTpode, a TakKe, 9YTO HapyllIeHbl TpeOoBaHUS MHOTUX
OAOKeHNH OpXyCCKOM KOHBEHIIUH.

AAMUHUCTPATUBHBIN CYA OTKa3aa B IPHUHATHUU UCKOBOTO 3asiBACHUS 3asBU-
TeAsi, MOTUBUPOBAB TeM, UYTO OOIIeCTBEHHBIE OPraHM3alliy UMEIOT ITPaBoO
Ha MI0AQUYy UCKa B CYA TOABKO AAS 3alIUTHI COOCTBEHHBIX IIpaB. OTa opra-
HU3aIUs MOAAAA ATIEAASITNIO, a TIOCA€ OOPATHUAACh C KaCCAIlMOHHOM >KaAo-
oot B Kaccanuonnsiii Cyp PA. 30 okta0ps 2009 ropa KaccanuonHseiir Cyp,
BBEIHEC IIOCTAaHOBAEHNE OTHOCHTEABLHO >KAaAOOBI - »Karo0a 3asiBUTEAS ObIAA
YAOBAETBOpPEHA M MCKOBOe 3asBAeHHe 3TOM opraHmu3aliy OBIAO Iepelpas-
A€HO B AAMMHUCTPATUBHBIM CYA AAS PacCMOTpeHUs Mo cylecTBy. Kaca -
TeAbHO 3asBuTeAss KaccaruonHblM Cya B CBOeM IIOCTAHOBAEHUU OTMETHA
caepytoiiee: "KaccanmoHsubiii Cyp oTMedaeT, YTO MPUPOAOOXpPaHHasi 00-
IeCTBeHHasl opraHu3anus "JKoAap" IBASIETCS HellPaBUTEABCTBEHHOM Op-
raHu3aluen, 3aperuCTPUPOBaHHON B YCTaHOBAEHHOM 3akoHoM PA "O0
OOIIeCTBEHHBIX OpPraHU3aNusaX” IMOPSIAKE, COOTBETCTBYET KPHUTEPHUSIM, YC-
TAaHOBAEHHBIM HaI[IOHAABHBIM 3aKOHOAATEABCTBOM, M, OCHOBBIBAsSICh Ha
IeAsIX W 3ajayax, 3aKpPelAeHHBIX yCTaBOM, 3aHMMAaeTCsI BOIPOCaMM 3a-
IUTHI OKpYysKalomiei cpeAbl. Ucxoas u3 BellIen3A0KeHHOTo, KaccamuoH-
HbIl1 CyA HaXOAUT, YTO B AQHHOM AEA€ C TOYKHU 3peHuss OpXyCCKON KOH-
BEHIIUU IIPHPOAOOXpPaHHAas OOIeCTBeHHas opraHu3anus "JKopap" SIBAM-
eTcsl "3aMHTepPeCOBAaHHON" oOpraHu3aluel, CAeAOBAaTEABHO, IOAB3YyeTCS
MpaBoM Ha CYAe€OHYIO 3alUTy MO A€AaM, KaCamluMCs 3alAThl OKPYysKa-
IOIIEN CPeABl M BBITEKAIOIIUM M3 €€ YCTaBHBIX IEeAeH .

Ha ocuoBanuu nmoctanoBAeHust Kaccarmmonaoro Cyaa AAMUHUCTPATUBHBIN
cyA 00si3aH OBIA PACCMOTPETh MCKOBOE 3asiBA€HUWE 3asgBUTEAS MO CYyIIecT-
By. OpHako 22.03.2010 r. Ha epBOM >Ke CyAeOHOM 3acepaHUn AAMUHUCT-
PaTUBHBIM CyA BBIHEC pellieHre O TOM, YTO MCK SBHO HeOOOCHOBaH, MOC-
KOABKY "KaK 3aKOHOM 00 OOIIeCTBEHHBIX OpraHU3alMsX, TaK U AIOOBIMHI
APYTHMMH 3aKOHaMu PecniyOAMKU ApMeHHsI HE YCTaHOBAEHO, YTO OOIIECT-
BEHHbIE OpraHM3aluyd MOTYT OOpamaThCsi B CyA C AIOOBIMH HAHU KE C
a0CTpaKTHBIMU TPeOOBAHUSIMH .

Pertenrie AAMUHHUCTPATUBHOTO CyA@ TTIOBTOPHO OBIAO OOKAAOBAHO 3asiBUTE -
AeM B Kaccamnmonusii Cya, KOTOPBIY Ha 3TOT pa3 CBOMM IIOCTaHOBAEHUEM
OTKa3aA B YAOBAETBOPEHUU KAAOOBI 3asBUTEASI, OCTaBUB B CHUAE peIlleHue
ApvuHmCcTpaTUBHOTO cypa. Kaccammonusiii Cya, BOMAS B MPSAMO€e TPOTHUBO -
peurie CO CBOMM TPEABIAYIIVM TTOCTaHOBAEHUMEM, CUEA, YTO OOIeCTBeHHBIE
OpraHm3aluy He UMeIOT IIpaBa Ha MOAOOHOTO popa CYyAeOHBIE MCKMU.

Kakum xe 06p630M KaCCEiL[I/IOHHOMy CY,A,Y YAAQAOCH OTHOCUTEABHO OAHOI'O U

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETUU




136 TOTO >Xe BOIIPOCAa BBEIHECTH ABa AMAaMETPAABHO ITPOTUBOIIOAOKHBIX ITOCTAHOB-
AeHES? AeAo B TOM, UTO B IIPOMEXKYTKE MeKAY 3TUMU ABYMS IIOCTAHOBAEHU-
amu Kaccanuonnoro Cyapa KoncrurynuonHsilr Cya BEIHEC TIOCTAHOBAEHHE OT
7 cents10ps 2010 ropa, B MOTUBUPOBOYHOM YaCTU KOTOPOTO, CChIAASICH Ha Iep-
Boe nocraHoBaeHre KaccanmonHoro Cyaa, OTMETUA, UTO CypAeOHas NMPaKTUKa
PA mpepocTaBasieT OOIIIECTBEHHBIM OPraHU3alusaM BO3MOJKHOCTE BBICTYIIATh
B CYA@X C IIeABIO 3alUTHl KOAMEKTUBHBIX IIpaB OTAEABHBIX Aull. CoBepllleH-
HO HEIIOCTMXXKUMBIM 00pa3oM Kaccanmuonusl Cya M3 AQHHOIO IIOCTAHOBAE-
aHua KC caenran BBIBOpA, uTO TpaBoBad mo3uliusg KC 3akatoyaeTcss B TOM, YTO
0OIIleCTBEeHHbIE OPraHU3alluK He MOIYT IIPEACTaBASITh B CyAaX HUYBK WUHTe-
Pechl, KpoMe CBOMX COOCTBEHHBIX, YTO M CTAAO IIPUYMHOM (@ MOJKET OBITh
IIPOCTO IIOBOAOM), YTOOBI U3MEHUTH CBOU IIPEABIAYIIIFE ITOAXOABL.

JAQHHEBIN IIpUMep OTYETAMBO MOKA3bIBAeT HAAWYME IIPOOAEMEI - B XOAE UC-
MMOAHeHUd TTocTaHOBAeHNYW KC BO3HMKAIOT CUTYyaAllMH, KOTAQ TOT UAM WHOU
OpTaH CBOEOOPA3HO (3a4acCTyio B IPSIMO MPOTUBOIIOAOKHOM CMBICAE) UCTOA-
KOBBIBAET CMBICA IIOCTAQHOBAEHMU. M 3TO mpu TOM, YTO KpoMe CyAeOHBIX
WHCTAHIIUN, YPOBEHDb MPABOBBLIX 3HAHUN KOTOPBIX AOCTATOYHO BBICOK, IIOC-
Ta"HoBAeHUSA KC mmopaeskaT UCIIOAHEHUIO U ADYTUMU FOCYAQPCTBEHHBIMU OP-
raHamMy, rae NpoOAeMa HeapeKBATHOTO TOAKOBAHUS IIOCTAHOBAEHUU OyAeT
CTOATH ellle Ooaee OCTPO. AyMaeTcs, 4TO C TeYeHHEeM BpeMeHU IIpoOaeMa
OyAeT IPOSABASAATHCS BCE dHallle W BCe OTYETAMBEM. [Ipu 3TOM CTOMUT ydecCTh,
YTO MOTYT UMETh MECTO CAY4Yau, KOTA@ CMBICA TocTaHOBAeHUM KC OyaeT Ha-
MEepPEeHHO MCTOAKOBBIBATHCSA B HENIPABUABHOM KAroue. [TOHATHO, 4TO MOA0O-
HOe TIOAOJKeHUEe Belller MOJKET MPUBECTU K MPAaBOBOM HEOTPEAEAEHHOCTH.

KctaTti, mop06HOTO popa IIPOOAEMBI BO3HUKAAU TaKyKe U B XOA€ UCIOAHEHUS
pelileHuii EBponelickoro cyaa o mpaBaM dyeroBeKa. B pesyawTare, craThelt 16
14-ro TlpoTrokona EBpoOIeNcKoN KOHBEHIMU OBIAU BHECEHBI W3MEeHEeHUs B
cratbio 46 KoHBeHITUM. B HOBOU pepaKIIMM 3Ta CTaThsl (IyHKT 3) IpeAyCcMaT-
puBaet, uyTo ecAm KoMuTeT MUHUCTPOB COYTET, YTO HAA30PY 3@ MCIIOAHEHUEM
KaKOro-AnOO OKOHYATeABHOIO pellleHUs1 EBpONENCKOro cypa HpPensTCTBYeT
TPYAHOCTb UICTOAKOBAHMSI AQHHOTO PelleHUs], TO OH MOXKeT oOpaTtuThesd B Cya,
YTOOBI TOT BBIHEC PellleHNe O Pa3bsICHEHNU CBOETO OKOHYATEABHOTO PeIlleHNUs.

Kak BupuM, EBponerickuil cyp OTHBIHe OyAeT UIpaTh AOBOABHO aKTUBHYIO,
a B HEKOTOPBIX CAyYasX M PELIAIoIIYI0 POAb B IIPOIlecce UCIIOAHEHUS CBO-
ux pemeHul. Bupaumo, Arobasg cypeOHasg cUCTeMa PaHO UAM IIO3AHO CTaA-
KMBAeTCs C TPOOAeMOM pa3bsCHEHMS CBOUX aKTOB B XOAE€ UCIOAHEHUSI
CBOMX PEIIeHUN.

B nopo0ubIX cuTyanuax KC PA He mMeeT IIpaBOBBIX PBIYAroB AAS BMeIIlA -
TEeABCTBa. MeKAY TeM XOPOIIUM BBIXOAOM M3 CUTYyallUM BUAUTCSI UHCTUTYT
pasbpsacHeHusa nocraHoBaeHuU KC. Aag mpruMepa MOKHO IIPUBECTH CTAThIO
143 TTIK unam cratbto 430 YIIK PA, KoTOpBIE IIpeAyCMaTpUBAIOT BO3MOXK-
HOCTH U YeTKHe IIPOIeAyPhl Pa3bsICHEHUSI OKOHUYATEABHBIX CYA€OHBIX pellle -
HUU 10 TPa’KAQHCKUM, aAMUHUCTPATUBHBIM U YTOAOBHBIM AeAaaM. K coxka -
AEHMIO, Ha AQHHBIU MOMEHT 3aKOHOAAQTEABCTBO PA He mmpepycMaTpuBaeT AAd
KC B0o3MOXHOCTH O(PULIUAABHOTO U 0043aTEABHOTO K MCIIOAHEHUIO Pa3bsiC-

TAK AAYMSH. TPAJKAAHCKAS NTHUILIMATUBA "CITACEM TEXYT"



HEeHUsI CBOUX COOCTBEHHBIX IIOCTAHOBAEHUM, KaK B CAydYae C CyAaMU OOIIen
opucpukiuu. Ho, kak rosopurcs, "cBITO MecTo IycTo He ObiBaeT . Ecanm
KC He OyaeT mMeThb BO3MOJKHOCTH IIPHM HEOOXOAMMOCTH CaM PAa3bICHATH
CBOHU IIOCTAHOBAEHMUS, TO TOTA@ BMECTO HEero 3TO OYAYT AeAATh ApPyIHe IIOA
IIPEAAOTOM TOAKOBAHUS 3TUX MOCTAHOBAEHUM. Tak, HalpuMep, eCAU KTO-TO
MOJKET OOPATUTHCA B CYyA OOIeN IOPUCAUKIIMU C MCKOBBIM 3asdBACHUEM, TAE
B KaueCTBe IIPAaBOBOTO apryMeHTa OyAeT CChIAKAa Ha KaKoe-AWOO IIOCTaHOB-
aeHue KC, TO B UICKOBOM 3aBA€HUM MCTeEI] I10-CBOEMY OyAeT MHTEepPIIpeTH-
poBaTek paHHOe mnocTraHoBaeHUMe KC, a cyp, BBIHOCA pellleHue, OyAeT MH-
TepIpeTUpPoBaTh 110-cBoeMy. EcAml HcTel] He OyAeT COTAACeH C MHTepllpeTa-
el CyAd NepBOM MHCTAHIWM, TO OOJKAAyeT pelleHue, IPUYEM B alleAAd-
IIVMOHHOU >kanod0e OyAeT HACTamBaTh HA CBOEM HMHTEPIIPETAUU pelleHUs
KC. ATeAAIIIMOHHEBIN CyA B TAKOM CAy4ae caM OYAET pellaTh, KakKasd U3 UH -
TeprupeTranuii nocrtaHoBAeHUsT KC mpaBuAbHA, @ Kakasg HeT. M Tak panee.

Takum 0o0pa3zoM, AASL IIPABUABHOTO MCHOAHeHUs moctaHoBaeHUU KC uHCc-
TUTYT pPa3zbsCHEHUS MOCTAHOBAEHHUM IPOCTO HeoOxopuM. OAHOM U3 Iereid
AAHHOTO AOKAAA@ OBIAO - BBI3BATh YYaCTHUKOB KoH(epeHIUU Ha AUCKYC -
CHIO IO AQHHOMY BOIIPOCY U OCOOEHHO Ba’KHO OBIAO OBI, HA MOM B3TASIA,
BBICAYIIATh NIPEACTAaBUTEAEN TeX CTpaH, I'Ae TAaKOM HHCTUTYT AEUCTBYET.
Kak mue kaxercsa, KC pOAKeH UMeTh aKTUBHYIO POAb B MCIIOAHEHUH CBO-
UX IIOCTAHOBAEHUM, U Pa3bsCHEHUE (IIPpU HEOOXOAMMOCTH) IIOCTAHOBAEHUU
- 0OAHA M3 00sI3aTEeABLHBIX COCTABASIIONINX ITOAOOHOM aKTUBHOCTH.

SUMMARY

The practice of RA Constitutional Court decisions show that meantime the
concept of "implementation of the CC decisions" has changed and devel-
oped. If at the beginning the implementation of the CC decisions was con-
sidered as implementation of the conclusive part of the decision and it was
not linked directly with the duties of the state bodies to abide the legal
positions later envisaged in the motivating part of the decision of the
Constitutional Court, later the Constitutional Court started insisting that
legal positions, expressed in the decisions, are also mandatory for imple-
mentation. This dynamics is well noticeable in the Decisions DCC-652,
DCC-701, DCC-833 that were followed by Decision DCC-943 of February
25, 2011, where the Constitutional Court stated that "while implementing
the normative acts in the scope of consideration of the cases by merit, the
courts are obliged to consider the legal positions concerning the norm
expressed in the decisions of the Constitutional Court...". As a result of
such successive steps, the procedural codes were amended.
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THE DIALOGUE BETWEEN THE
CONSTITUTIONAL TRIBUNAL
AND THE SUPREME COURT IN POLAND -
THEORY AND PRACTICE

WOJCIECH HERMELINSKI
Justice of the Constitutional Tribunal of the Republic of Poland

The tension in relations between the highest courts and the bodies desig-
nated to control the compatibility of law with the constitution are not
inherent in Poland, there are also those of foreign legal systems, in which
it was decided on the parallel existence of these two institutions.
Operational model of relations between the Constitutional Tribunal and
the Supreme Court in Poland in this regard is not an exception.

Following these relations we can notice that three problems with this
respect appear:

- The scope of the exclusivity of the Constitutional Tribunal to adjudicate
on the conformity of the law to the Constitution

- The binding force of the Constitutional Tribunal's decisions for the judi-
ciary (the Supreme Court including)

- The scope of the retroactive force of the Constitutional Tribunal's deci-
sions concerning non-conformity of the law

The scope of the exclusivity of the Constitutional Tribunal to adjudicate
on the conformity of the law to the Constitution

In the light of the provisions contained in art. 8. 2 of the Constitution stat-
ing that the provisions of the Constitution shall apply directly and art. 193
of the Constitution stating that any court may refer a question of law to
the Constitutional Tribunal as to the conformity of the law to the
Constitution, may arise doubts how should follow the court where the con-
sidered provision of law, incompatible in the court's opinion with the
Constitution, will determine the court's judgment.

The case law of the Constitutional Tribunal in this regard is clear - in order
to escape from the obligation to apply the unconstitutional law as the legal
basis for court's judgment, it is necessary to obtain a Constitutional
Tribunal's decision declaring contradiction of the considered provision of
law with the Constitution.



The jurisprudence of the Supreme Court with this respect is not uniform,
we can still find the judgments allowing each court to decide independ-
ently as to the conformity with the Constitution of the provision of law
which may influence settlement of the case and to refusal of this unconsti-
tutional, in the court's opinion, provision of law in the case pending.

Such a position we can find in particular in the judgment of the Supreme
Court of 29 August 2001, No III RN 189/00 where the Court stated that the
court giving decision is obliged to consider the provision of law the court
wants to apply in the case pending with respect to its conformity to the
Constitution. According to the Supreme Court opinion, the court is obliged
to such an evaluation, because otherwise it can lead to a court's decision
basing on the unconstitutional law. The Supreme Court added that the
above procedure does not infringe the Constitutional Tribunal's compe-
tence.

In another judgment of August 25, 2003, No V CK 47/02, the Supreme
Court stated that refusal of applying the provision of law considered by the
court unconstitutional is binding only in the pending case but not for other
similar cases. The Supreme Court pointed out that this competence of the
court does not prejudice the competence of the Constitutional Tribunal
whose judgment is widely mandatory and definitive.

One should underline that among the Supreme court's judgments, those
rejecting the concept of recognizing the right of the Supreme Court and
other courts to evaluate the conformity of the law applying with the
Constitution prevail.

In judgment of 21 February 2007 No II KK 261/06 the Supreme Court
stressed that there are no legal basis allowing the courts to refuse applica-
tion of the provision of law due to its discrepancy to the Constitution. In
its judgment, the Supreme Court underlined that the court which con-
cludes the provided provision of law inconsistence with the Constitution
shall present (basing on Art. 193 of the Constitution) the above regulation
to the Constitutional Tribunal. Therefore a presumption of conformity of
the law with the Constitution can be effectively rebutted only by the rul-
ing of the Constitutional Tribunal.

A similar position was presented by the Supreme Court in a judgment of
7 June 2002 No I KPZ 17/02. The Court pointed out that, in the situation
where the court, being a court of appeal formulates doubts as to the con-
stitutionality of the provision of law, then on the basis of Article 193 of the
Constitution must submit the question to the Constitutional Tribunal with
respect to the conformity of the above law with the Constitution.

Also in the judgment of 27 March 2003 No V CKN 1811/00 the Supreme
Court stressed that common court is not entitled to adjudicate the provid-
ed provision unconstitutional with effect as not applying such a provision
in a pending case.
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Shaping of effects of the Constitutional Tribunal's judgments by the
Supreme Court.

As a positive example the shaping of effects of judgments of the
Constitutional Tribunal by the Supreme Court one can indicate, in partic-
ular, the two sentences of the Supreme Court: of May 7, 2009 No III UK
96/08 and of May 18, 2010 No III UK 2/10. Both were ruled due to the
question considered in a judgment of the Constitutional Tribunal of the 23
October 2007 No P 10/07 concerning the prerequisites of acquisition by
men the right to pensions in reduced age.

The judgment of the Constitutional Tribunal regarded only this part of the
provision considered which lacked in the above mentioned prerequisite (so
called scope-judgment). The Tribunal found inconsistent with the
Constitution the inspected provision as due to the lack of certain condi-
tions it could not be properly applied by the courts. Therefore the
Constitutional Tribunal's judgment could not cause the intended effect and
the intervention of the legislator was required.

Despite the above in both these cases decided by the Supreme Court the
courts refused to accept claims presented by men demanding to grant
them the right to early retirement, indicating that both on the date of the
contested decision, and at the time there was no rule contained in the pro-
vided provision of substantive law, giving rise to favorable decisions for the
applicants. The cassation complaints lodged by the applicants have been
granted by the Supreme Court, who in the case No III UK 96/08 annulled
the judgment of the court of appeal and remanded the case, and in the
case No III UK 2/10 finally admitted to the complainant the right to pen-
sions in reduced age.

The Supreme Court pointed out that the Labour and Social Security Court,
when resolving the case after the date of delivering of the above judgment
of the Constitutional Tribunal "is obliged to take all, being in its areas of
competence, measures aimed to restore the state of consistency with the
Constitution,i.e.to ensure that persons in such a situation, as the com-
plainant non-discriminatory treatment as regards the fixing of rights to
pensions".

Retroactive power of the judgments of the Constitutional Tribunal stating
provision of law inconsistent towards the judgments already delivered (pos-
sibility of reopening of proceedings).

Special attention requires problem of criticizing by Supreme Court the
interpretative judgments issued by the Constitutional Tribunal. After a
short-lived period of acceptance of such decisions, the situation has
changed fundamentally after the Supreme Court's resolution of 17
December 2009 (No III PZP 2/09), which indicates that judgment of the
Constitutional Tribunal declaring the incompatibility with the
Constitution in particular the interpretation of the disputed provision,
which does not result loss of force of the provision, does not constitute



grounds for the resumption (reopening) of the proceedings provided for
in article 401' of the Code of Civil Proceedings. The Supreme Court
claimed that according to article 239.3 of the Constitution - resolutions of
the Constitutional Tribunal on the fixing of the interpretation of laws have
no more binding force and therefore it is necessary to accept that the
interpretative judgment of the Constitutional Tribunal fixing the general-
ly binding interpretation of the law should be treated exactly in the same
way as any other form of non-binding interpretation. Since, therefore, as
the above interpretative judgments of the Constitutional Tribunal does not
eliminate the provision in question, and only shows its proper under-
standing, may not be the basis for reopening of the validly completed
judicial proceedings.

As an example of the perturbation likely to rise between the Supreme
Court and the Constitutional Tribunal, the judgment of the latter with
respect to so-called pre-judgment regarding the cassation appeals may be
indicated.

One should underline that, where the pre-judgment institution itself has
not raised doubts in both Constitutional Tribunal's and the European
Court's of Human Rights judicial decisions, many controversies have
occurred as a result of the lack of interim regulation in the amendment to
the Code of Civil Proceedings of 24 May 2000, introducing pre-judgment
decisions to the Code. Consequently, the cassation appeals submitted to
the Supreme Court before the date of entry into force of the above amend-
ment (i. e. 1 July 2000) were not admitted by the Supreme Court to resolve.
The Supreme Court, on the basis of its resolution of 17, 2001, No III CZP
49/00, presented the position that art. 393 of the Code of Civil Proceedings
shall be applied also to the judgments of the second instance courts issued
before 1 July 2000, i.e. before the entry into force of the new wording of
the article 393 of the Code.

Therefore one of the complainants whose cassation appeal has been
refused by the Supreme Court filed a constitutional complaint with the
Constitutional Tribunal claiming the interim provision introduced by the
amendment to the Code of the Civil Proceedings unconstitutional. The
Constitutional Tribunal in its judgment of 9 June 2003, No SK 12/03 ruled
that the challenged by the complainant provision in force from 1 July 2000,
in so far as it does not provide for interim regulations concerning receiv-
ing case to the cognizance is incompatible with article 2 of the
Constitution of the Republic of Poland.

In the reasons for the judgment the Constitutional Tribunal underlined
that complainants submitting the cassation appeals to the Supreme Court
before entering into force the above amendment could reasonably expect
for the consideration by the Supreme Court of the substance of a case
which fulfilled the required conditions on that date. Complainants sub-
mitting the cassation appeals before 1 July 2000 could not realize that
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conditions regarding cassation appeals will be changed in the future.
The Constitutional Tribunal stated in addition that new requirements
regarding so-called pre-judgment which introduce lex retro agit rule
towards the cases brought to the Supreme Court before 1 July 2000,
infringe the principle of trust to the law providing by the State (art. 2 of
the Constitution).

In connection with the above judgment of the Constitutional Tribunal,
applicants whose cassation appeals lodged before 1 July 2000 have been
refused by the Supreme Court, complained for reopening of the proceed-
ings before the Supreme Court, basing on the provisions of art. 190.4 the
Constitution (art. 190.4 "A judgment of the Constitutional Tribunal on the
non-conformity to the Constitution, an international agreement or statute,
of a normative act on the basis of which a legally effective judgment of a
court, a final administrative decision or settlement of other matters was
issued, shall be a basis for re-opening proceedings, or for quashing the
decision or other settlement in a manner and on principles specified in pro-
visions applicable to the given proceedings").

However, the Supreme Court has consistently rejected such complaints
with the reasons that, in accordance with article 399 of the Code of Civil
Proceedings, the resumption of the proceedings can be claimed in the case
where the proceedings have been completed with the judgment, while the
decisions of the Supreme Court refusing the cassation appeals took the
form of provisions (decisions).

This situation has caused, that the Constitutional Tribunal, considering the
next constitutional complaint lodged by the applicant claiming constitu-
tionality of the mentioned article 399 and 401' of the Code of Civil
Proceedings, in the judgment of 2 March 2004, No SK 53/03 considered
the disputed provisions in conformity with the Constitution.

In the explanatory memorandum of the aforesaid judgment the
Constitutional Tribunal has made a detailed interpretation of the relation-
ship between article 190.4 of the Constitution and art. 401' of the Code of
the Civil Proceedings. The Tribunal emphasized that, since article 401' is
applying as a specially created tool in order to resume even the court judg-
ments, this provision cannot, as a provision of the statute restrict the con-
stitutional provision.

One should underline that, in the context of the above judgment the
Constitutional Tribunal addressed a special notification to the parliament
indicating two possibilities for the interpretation of the art. 401' of the
Code of Civil Proceedings.

Because neither the above judgment of the Constitutional Tribunal (SK
53/03), nor the special notification to the parliament (No S 1/04) did not
affect the change of line of the decision-making of the Supreme Court, the
Constitutional Tribunal, in its judgment (SK 1/04), issued as a result of the
subsequent constitutional complaint ruled that both art. 399 and art. 401!



of the Code of Civil Proceedings are not compatible with article 190.4 of
the Constitution. In the explanatory memorandum the Constitutional
Tribunal stressed that the right to resume the proceedings as a result of
the Constitutional Tribunal's judgment constitutes one of the aspects of
constitutional right to the court.

As a result of the revision of the provisions of the Code of Civil
Proceedings made under the influence of the above Constitutional
Tribunal's judgment art. 401' got the following wording: "One can request
the resumption of the proceedings also where the Constitutional Court
ruled on the incompatibility of the normative act with the Constitution, rat-
ified international agreement or the statute, on the basis of which a judi-
cial decision has been issued".

One should underline that jurisprudence of the Supreme Administrative
Court always accepted the so called scope-judgment as well as the inter-
pretative judgments issued by the Constitutional Tribunal as a basis for the
reopening of the court proceedings.

In the legal systems providing existence of a body controlling constitution-
ality of the law, conflicts between that body and the courts, particularly
the highest judicial instances are unavoidable. In the relations between
those bodies the protection of rights and liberties shall be of vital impor-
tance. The particular importance from this point of view has a value in the
form of the uniform application of the law. Striving to maintain this value
should be the basis of cooperation between the Constitutional Tribunal and
the Supreme Court.

PE3IOME

B npaBoBout cucreMe PecniyOoanku [Toablia OTCYTCTByeT HAIPSIKEHHOCTD B
OTHOIIIEHUAX MEJKAY BBIIIECTOAIIMMU CYAAMU U OpPraHaMH, OTBETCTBEHHBI-
MU 38 KOHTPOAb COOTBETCTBHMs 3aKOHOB Koncrurynuu. OnepaTuBHAass MO -
AEABb OTHOLIeHUM MexXxpy KorcrurynuoHHBIM TpuOyHaroM M BepXOBHBIM
CyaoM B [loabllle B 3TOM OTHOIIEHUM He UCKAIOYEHUE.

B cBsI3u € 3TUMU TPABOOTHOUIEHUSIMU BO3HUKAIOT TPU IPOOAEMBI: PaMKU
HNCKAIOUUTEABHBIX IIpaB KoHcTuTynuoHHOTOo TprOyHanra B cdepe BBIHECE -
HUS PellleHUs II0 OIIPEASAEHHUIO COOTBETCTBUA 3aKOHOB KoHCcTUTYyIIUHY; 004 -
3aTeAbHAsA cuAa pelteHund Koucrurynuornnoro TpuOyHanra AAS CypeOHOU
BAACTH (B TOM umcCAe U AA BepxoBHoro Cyaa) M paMKH AeMCTBUSA OoOpaT
HOU cuABl pemieHni KoucTuTynuoHHOro TpuOyHanra OTHOCHUTEABHO HECO -
OTBETCTBUSA 3aKOHOB.

Coraacuo Korncturynuu Pecniybauku [Toabmia pemenns KOHCTUTYMOHHO
ro TpuOyHara o0 YCTaHOBAEHUU TOAKOBAHUSA 3aKOHOB He MMEIOT 00s3a -
TEABHOM CHABL U, CA€AOBATEABHO, pellleHrne KoHcTuTynuoHHOro TpuOyHa
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AQ, yCTaHaBAMBalollee 0O0Ile00g3aTeAbHOE TOAKOBAHUE 3aKOHA, CAeAyeT
paccMaTpuBaTh TOYHO TaK JKe, KaK U AIOOYIO APYI'YIO POPMYy HeOoOA3aTeAb-
HOTO TOAKOBAHUS.

B mpaBOBEIX cuCTeMax HEBO3MOJKHO HU30e’KaTb KOH(PAMKTOB MeKAY opra-
HaMU II0 KOHTPOAIO 3@ KOHCTUTYLIMOHHOCTBIO 3@aKOHOB U BBIIIECTOSIIUMU
cypaMu. AAd 3TUX OPTaHOB 0CO00 Ba’KHO €AMHOOOpasHoe IIpUMeHeHUe 3a-
KOHQ, 4YTO AOAKHO OBITH OCHOBOM COTpPyAHMYecTBa KOHCTHUTYIIMOHHOIO
TpuOynanra u Bepxosroro Cyaa.




VCIIOAHEHUE PENIEHUN
KOHCTUTYLHNOHHOTIO CYAA
PECIIYBAUKU BEAAPYCH B YCAOBHUAX
PEAAUBAIINMN KOHCTUTYLIMOHHOI'O
ITPUHIIUIIA PASAEAEHUSA BAACTEUN

TAAEYIII BOPOHOBNY

Cyovsa Koncmumyuyuonnoeo Cyoa Pecnybauxku beaapyco

CoraacHo craTtbe 6 Kornctutynum PecniyOauku beaapych (panree - KoHeTH -
TyIIMs) TOCYAAPCTBEHHAs BAACTh B PecnmyOanke Beaapychb OCyIIeCTBASIETCS
Ha OCHOBE PAa3)AEA€HUs ee Ha 3aKOHOAAQTEABHYIO, MCIOAHUTEABHYIO W CY-
AEOHYIO; TOCYAQPCTBEHHBIE OPTaHbl B IIPEAeAaX CBOMX IIOAHOMOYHM caMoC-
TOSATEABHBI: OHU B3aUMOAEUCTBYIOT MEXAY COOOM, CAEP’KMBAIOT M YPaBHO
BeIINBAIOT APYT APyTa.

Koucrurynuonnsi Cyp Pecniybauku benapych (paree - KOHCTHUTYIIMOH-
HBIU Cya) ABAIETCSI HEOTBEMAEMOM YaCTBIO CUCTEMEBI CAEPIKEK U IIPOTUBO-
BecoB. 3apaueid KorcturynuonHoro Cyaa sIBASETCS He AOIIYCTHTh Hapyllle-
HUSA 3TOro DaraHCa MeXKAY UCIIOAHUTEABHOM, IIPEACTABUTEABHONM W He3aBU
CHUMOU CypAeOHOM BAAQCTHIO.

Byayuu rapantToM Kouncturynuu, KonctutynuoHHbIM Cya HapeA€H IIPABOM
"MOCAEAHEro cAoBa" MPU PelleHuH BOIPOCOB O COOTBETCTBUM IIPEXKAE BCe-
ro KoHCTUTYIIUM 1 Me)KAYHAapPOAHO-IIPAaBOBEIM aKTaM, paTU(UIIUPOBAaHHBIM
PecniyGaukolnt Beaapych, HOPMATUBHBIX IIPABOBBIX AKTOB BCEX TOCYAAp-
CTBEHHBIX OPTaHOB.

HopmaruBHEIM XapakTep pelieHuii KoncrurynumonHoro Cyaa, ux oOleo-
0s3aTeAbHOCTh, HEIOCPEACTBEHHOE AEMCTBHUE, TTO3BOASIONINE UHTEPIIPETHU-
POBaTh KOHCTUTYIJUOHHBIE HOPMBI, IPU3HABATh HOPMAaTHUBHBIE aKThl HEKOH-
CTUTYLIUOHHBIMHY, BHOCUTH B F'OCYAQPCTBEHHEBIE OPIraHbl IPEANOSKEHUSA O He-
00XOAVMMOCTH BHECEHMS B aKThl 3aKOHOAQTEABCTBA U3MEeHEHUN U (UAHU) AO-
TMOAHEHUM, TPUHATUA HOBBIX HOPMATHMBHBIX IIPABOBBIX AKTOB, U3AAraTh
CBOIO IIO3ULUIO O AOKYMEHTaX, IIPpUHUMaeMbIX (U3AaBaeMbIX) HHOCTPAHHBI-
MU TOCYA@PCTBAMH, MeXXAYHAPOAHBIMHM OPraHU3alUgMHU UAU UX OpraHaMu
U 3aTparuBaloiux HHTepechl Pecnybauku beaapych, B 4acTHM COOTBET-
CTBUS 3TUX AOKYMEHTOB INPUHIMIAM U HOpMaM Me>XAYHAapOAHOTO IIpaBa, B
HEKOTOPBIX CAyYasX AABATh OIJeHKY IIPAaBOIPHUMEHUTEABHOMN AeATEABHOCTH,
a TaK’kKe pPeaAu30BBIBATh HEKOTOPHIE APyTHe IIOAHOMOYMS, IIPUAAIOT pellle-
HugaM KoHcturynmonHoro Cyapa BBICOKMU I'OCYAAPCTBEHHBIN aBTOPUTET.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN
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146 Oco00¥ 3HAUMMOCTBIO peIleHnM, IPpUHUMaeMbIXx KoHcTuUTyrMmoHHBIM Cy-
AOM B paMKax IPEeAOCTaBAEHHBIX eMy KOHCTUTyIuel HCKAIOUYUTEABHBIX
IIOAHOMOUYMH II0 OCYIIECTBACHUIO KOHTPOAS 3a KOHCTUTYIITMOHHOCTBIO HOP-
MAaTHBHBIX aKTOB B TOCYAQpPCTBE, IIPEAOIIPEAEASeTCS HeOOXOAWMOCTbL HX
HEYKOCHUTEABHOI'O WCIIOAHEHMS OpraHaM{ T'OCYAQPCTBEHHOW BAACTU U
AONKHOCTHBIMU AUIIAMHU, 4YeM AOCTUTAIOTCSI '4MCTOTA' MacCCHUBa 3aKOHOAA-
TeAbCTBA U PeaAr3allus IPUHIMIIA BEPXOBEHCTBA IIpaBa B HOPMOTBOPYECT-
Be U IIPABOIIPUMEHEHMM KaK TI'AaBHOTO (PaKTopa obecledeHUs BEpPXOBeH-
cTBa KOHCTUTYIIMH, YTBEPKACHUS KOHCTUTYIIMOHHON 3aKOHHOCTU M KOHC-
TUTYITMOHHOM AE€MOKPAaTUMN.

[To BompocaM, BXOAAIIMM B KoMIeTeHIMIo KoncturynuonHoro Cyaa, oH
BIIpaBe NPUHUMAThb 3aKAIOYEHMS M pellleHUs. YKa3aHHBIe BUABI IOCTAHOB -
rennit KorncruryuuonHoro Cyapa crenuUYHBL, IO3TOMY PEaAU3yIOTCs IIO0-
pPa3HOMY, B CBSI3U C 4YeM MeXaHM3MBbl UX UCIIOAHEHUS TaKyKe OTAUYAIOTCH.

Koncturynmonnsii Cya B COOTBETCTBUM CO cTaThel 116 KoHcTUTyIIMU 110
npeproskenmio [pesuapenTta Pecniyoanku Beaapych, [TaraTel mpepcTaBuUTe-
Aelt, Coseta PecnmyOauku HaruonaapHOro cobOpanmd, BepxosHoro Cyag,
Bricmero XossaucreenHoro Cyaa, CoBera MUHHUCTPOB AdeT 3aKAIOUEHHE O
KOHCTUTYIITUOHHOCTHM BCE€X BHAOB HOPMATMBHBIX IIPABOBLIX aKTOB B IOPSIA-
Ke OCYIEeCTBACHUS IIOCAEAYIOLIEro KOHCTUTYIUOHHOIO KOHTPOAS.

3a mpolIeAlllnii co BpeMeHU oOpa3oBanmuga Korctutynmonsoro Cyaa nepu -
oA (¢ 1994 ropa) MM BBEIHECEHO 73 3aKAIOUEHHSI O KOHCTHUTYIIMOHHOCTHU HOP-
MATUBHBIX IIPABOBBEIX AKTOB, M3 KOTOPBIX 47 aKTOB WAU UX OTAEABHEBIE IIO -
AOJKEeHUs OBIAW IIPU3HAHBL HE COOTBETCTBYIOIIUMU KOHCTUTYIIUU.

ITpeacTaBAsieTCs aKTYaABHBIM B PAMKaX PACCMOTPEHHS IPOOAEMEBI HCIIOA-
HeHUA pemennii KoHcturynuonHoro Cyaa, BEIHECEHHBIX B IOPSAKE IIOC-
AEAYIOILIEero KOHCTUTYLMOHHOTO KOHTPOAS, KPAaTKO OCTAHOBUTBHLCS HA BOI-
poce 0 MOMeHTe yTpaThl HOPMATHUBHBIM AKTOM, IPU3HAHHBIM HE COOTBET-
CTBYIOIIMM KOHCTHUTYIIUH, IOPUAMYECKOU CUABL. Kak oTMeuaeTcsa B HEKOTO -
PBIX HayYHBIX ITyOAMKANUAX, OBIAO OBl AOTMYECKHU ONPABAAHHBIM HCXOAUTH
U3 COBIIQACHUS MOMEHTA BCTYIIACHUS B CHAY pelleHHss KOHCTUTYIIMOHHO-
ro Cypa U MOMEHTA yTPaThl FOPUANYECKON CHUABI HOPMATHUBHBIM IIPABOBBIM
AKTOM, KOTOPBIM IIPU3HAH HEKOHCTUTYIIUOHHBIM.

TAAEYIII BOPOHOBHY. KOHCTUTYIIMOHHBIV CYA PECITYBAUKU BEAAPYCH

ChaepyeT OTMeTUTh, YTO KOHCTUTYLWS U HHBIe 3aKOHOAAQTEAbHBIE AKThI
IPsSIMOTO OTBeTa Ha AQHHBIM BOIIPOC He COAepsKar.

B cooTBeTrcTBHU C YacThiO IIATOM cTaThu 22 Kopekca Pecniyoauku beaapych
O CyAOYCTPOMCTBE U CTATyCe Cypen (paree - KopeKe O CypOyCTPOUCTBE U
CTaTyce CyAel) HOpMaTUBHBIE IIPABOBBIE AKTHI, IPU3HAHHBIE COTAACHO 3aK -
AtoueHnio Koncrurynuonnoro Cypa He COOTBETCTBYIOIMMHU KoHCTUTYIIUM
VWA HOPMATHMBHBEIM IIPABOBBIM aKTaM, OOAAAQIOIIUM OOAee BBICOKOWU IO OT -
HOIIIEHHUIO K HUM IOPUAWYECKOU CHAOM, CUMTAIOTCS YTPATUBIIUMU CUAY B
IIeAOM HMAHU B OIPEAEAEHHOM MX YaCTH C MOMEHTAa BHECEHHUS B HUX COOT-
BETCTBYIOLIMX M3MeHeHUW U (UAU) AOIOAHEHHU AMOO NPUHATHS HOBBIX
HOPMATUBHBIX IIPABOBBEIX aKTOB.



QOopMyAUPOBKa yKa3aHHOW HOPMBI ITIO3BOASIET CAEAATh BBIBOA O TOM, YTO
AO NPHUHATUS KOMIIETEHTHBIMU I'OCYAQPCTBEHHBIMU OpraHaMMu U AOAKHOCT-
HBIMU AUIIAMH COOTBETCTBYIOLIUX pellleHUN HOPMaTHUBHBLIE IIPABOBBIE aK-
Thl, KOTOpble IIPU3HAHBI HEKOHCTUTYIIMOHHBIMHU, CUHUTAIOTCS He OTMeHeH-
HBIMU U COXPAHSIOIIUMU IOPUAUUECKYIO CUAY.

OAHaKoO Takoe MOHUMaHWe MPOTUBOPEUYUAO OBl ITOAOKEHUSIM YaCTU TPEeTh-
el cTaTbu 7 ¥ 4acTu BTOpoH cTarby 137 KOHCTUTYLIMM, COrAACHO KOTOPBIM
HOpPMAaTUBHLIE TPABOBBLIE aKThI MAU UX OTAEAbHBIE MOAOKEeHUs, TpPHU3HaH-
Hble B YCTAHOBAEHHOM IIOPSAKe IPOTHUBOPEYAlllUMU IIOAOKeHUIM KoHcTu-
TYLUH, He UMeIOT IOPUAWYECKON CHABL, @ B CAy4Yae PAcXO’KAeHUS 3aKOHQ,
AeKpeTa UAM yKasa ¢ Korcturynuen perctByeT KOHCTUTYIIMS, M IIOAOXKE-
HUGM YacTHU TPUHapLaTou craThu 24 Kopekca O CyAOyCTPOMCTBE U CTaTy-
ce Cypeld O IOpUAMYECKOU cuAe 3akAtoueHUN KoHcturynmonHoro Cyaa, Ko-
TOPLIE SIBASIIOTCSI OKOHYATEALHBIMM, O0’KaAOBaHWIO M ONPOTECTOBAHUIO He
IOAAEIKAT.

ChaepOBaTeABHO, C MOMEHTA BCTYIIA€HUS B CHAY pellleHus KOHCTUTYIIMOH-
"Horo Cyaa TpPU3HAHHBINM HEKOHCTUTYIIMOHHBIM HOPMATUBHBIM NIPaBOBOU
aKT yTpauMBaeT IOPUANYECKYIO CUAY U He NIPUMeHseTcd, a pellleHne KoHC-
TUTyIIMOHHOTO CyAa AENCTBYyeT HENOCPEACTBEHHO, HEe3aBHMCHMO OT TOTO,
OTMEHUA UAU He OTMEHUA IPU3HAHHBIM TAaKOBBIM aKT IOCYAAPCTBEHHBINU
OpraH (AOASKHOCTHOE AMIIO), NIPUHABIINM (M3AABIINN) €To.

CoraacHO 4acTu 4eThIpHaAIlaTOU cratbu 24 Kopekca O CypAOyCTPOUCTBE U
cTaTyce cyped 3akatoueHus u peurenus Koncrurynuonnoro Cyaa BeTyna
IOT B CHUAY CO AHA UX TIPUHATHSA, €CAWM B 3TUX aKTaX He YCTaHOBAEH WUHOU
CPOK, @ B COOTBETCTBUM C YaCThIO mepBou ctathu 9 3akona "O KoucTtury-
nmonHoM Cyae PecniyOamku Beaapych' HOpMaTUBHBIE NTPAaBOBBIE AKTHI,
IIPM3HAHHBIE KOHCTI/ITYI];I/IOHHI)IM CYAOM He COOTBETCTBYIOIINMU Konctn-
TYyIIUU AMOO akKTaM, OOAAAQIONIUM OOAee BBICOKOW IOPUAWYECKOM CHUAOH,
CUUTAIOTCA YTPATUBIIUMU CUAY B IIEAOM UAU B OHpeAeAeHHOﬁ X 49acCTu C
MOMEHTaQ, onpepeasdeMoro KoHctuTyninoHHEIM CyAOM.
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W3 3TOrOo CAepyeT, 94TO BpeMs BCTYIAEHUSA B CUAY OCTAaHOBAeHUSI KoHCTH-
TyIuoHHOro Cyaa M MOMEHT yTpPaThl IOPUAWYECKOM CHABI HOPMATHUBHOI'O
IIPABOBOI'O aKTa, IPU3HAHHOTO HE COOTBETCTBYIOIUM KOHCTUTYIWM, 3aBU-
car or ycMmorpeHus KoncrurynuonHoro Cyaa. Tak, KOHCTHTYIIMOHHBIN
Cya MOKeT IIpHU3HATh 3aKOH (MHOM HOPMATHBHBIU ITPABOBOU aKT) UAU €T0
4acCTh NPOTHUBOpedaIuM KOHCTUTYIIUY,; aKT, IPU3HAHHBIN HE COOTBETCTBY -
omuM KOHCTUTYIIUM, MOJKET OBITh OCTAaBAEH B CHAE C IIeABIO HEAOIyIe-
HUA npoOena B IIpaBe U yKas3aH CPOK (MAW COBOKYIIHOCTBH COOBITHUM), B Te -
JyeHUe (IIpU HACTYIAEHHH) KOTOPOIO OYAEeT M3MEHEHO COOTBETCTBYIOIIEe
IIPAaBOBOE PETyAUPOBAHUE.

Hcxopsa u3 1ean obecniedeHusa OaraHCa KOHCTUTYIJMOHHO 3HAUYMMBIX WHTE -
PecoB 1 HEAOIIYCTHMOCTH HapylIeHUd IIpaB U CBOOOA APYTUX AUI IIPU OCY -
IIECTBAEHUHU IIPAB M CBOOOA YEeAOBEKa U I'PA’KAAHWHA, KOHCTUTYIIMOHHBIN
CyA MHOTA@ IIPEAOCTaBASIET 3aKOHOAATEAIO BpeMs, HeOOXOAUMOE AAS IIOA - 147




148 TOTOBKM 3aKOHOIIPOEKTa, B TeUeHNe KOTOPOro IMpoTuBOpeualnye KoHcTu-
TYLUM HOPMBI IIPOAOAYKAIOT AEHMCTBOBATH.

Kak oTMeuaroT HeKOTOphle aBTOPHI (Halpumep, Cypbsl KOHCTUTYIIMOHHOTrO
Cypaa Poccutickoit @epeparuu boupaps H. C.), Takol ITIOAXOA MCIOAB3YeT-
Ccd B CUTyallUsX, KOTAQ HeMeAAeHHas yTpaTa IOpUAWNYECKON CHUABL IIOAOJKE-
HUSIMH HOPMATUBHBIX IIPABOBBIX AKTOB, IIPU3HAHHBIMU HEKOHCTHUTYIJUOH-
HBIMH, ¥ OTCYTCTBHE IIPDABOBOTO PEryAHMPOBAHUSA COOTBETCTBYIOLIUX OTHO-
LIeHUH (IPaBOBOM BAKyyM) MOTYT IIOPOAUTL OOAee CyIleCTBEHHBIE Hera-
TUBHBIE TIOCAEACTBUS, UeM MIPOAOAKEHHE AEUCTBUS TaKWUX HOPM.

YcTaHaBAMBas OMUCAHHBINM OCOOBLIN MOPSIAOK UCIOAHEHUs peniteHus, Komc-
TUTYIIMOHHBLIU CyA MMeeT BO3MOJKHOCTh YKa3aTh KOHKPETHBIU CPOK, B Te-
JyeHHe KOTOPOro 3aKOHOAQTEAI0 HAAAEKUT YPEeryAupoOBaTh COOTBETCTBYIO-
e OTHOIIeHUs. B cAydyae OTCYTCTBUSI B PEIIeHUHN CIellMaAbHOU OTOBOP-
K1 O CPOKe BBEAEHUSI ero B AeNCTBUEe 3aKOHOAATEAb AOAKEH HCIIOAHUTh
pemenne KounctutynuoHnHoro Cyaa B pa3yMHBIM CPOK.

B Tlocrannm KoucturynuonHoro Cyaa [lpesupenty Pecnybanku Beaa-
pych, maratam HarmonaabHOTO cobpanus Pecnyoamkm Beaapyck "O coc-
TOSTHMU KOHCTUTYIIMOHHOU 3aKOHHOCTH B PecnyOauke Beaapych B 2010 ro-
Ay' OTMEUYeHO, YTO YIIOAHOMOYEHHBIE TOCYAQPCTBEHHBIE OpPTaHbI IIPU IIPH -
HSATHUYW PEIIeHUH 0 HaXOAAIIMMCS B MX KOMIIETEHITUM BOIIPOCAM He AOAIK-
HBI UCXOAUTH W3 CTEIeHW Ba’KHOCTH, OTOABUTASI pellleHre He3HaUUTeAb-
HBIX, IO UX MHEHHIO, BOIIPOCOB Ha HEOMIPEAEAEHHBIN CpOK. /AT0OOM BOMIPOC,
€CAM OH BBI3BaH HapylIeHWeM KOHCTUTYIIMOHHBIX IIPaB U CBOOOA AMYHOC-
TH, AOAKEH HaXOAWUTH CBOEBPEMEHHOE W HapAe’Kalllee paspelleHue.

AAST COBPEMEHHOIO 3Talla Pa3sBUTHUS KOHCTUTYLMOHHOIO IIPaBOCypus B be-
AQPyCH XapaKTEepPHO B IIEPBYIO OYepeAb COBEPIIEHCTBOBAHUE CHCTEMEI
oOecCIleueHNs 3AIUTHI IIPAB U CBOOOA YEAOBEKA U I'PAKAQHUHA, B CBA3U C
ueM Koncturynnornnomy Cyay IPEAOCTABAEHBI HOBBIE IIOAHOMOYHSA. B
gactHOCTH, KoHCcTUTYyIIMOHHBIN Cya HapeAeH IOAHOMOYUSAMU II0 00S3aTEeAb-
HOMY IIDEABAPUTEABHOMY KOHTPOAIO BCeX 3aKOHOB, IIPUHATHIX [laparaMeH -
TOM, Ha CTaAUM AO NOANHCcaHUA ux [IpesmpeHToM PecnyOanku Beaapycs.

TAAEYIII BOPOHOBHY. KOHCTUTYIIMOHHBIV CYA PECITYBAUKU BEAAPYCH

3a nepuop ¢ 2008 ropa o Hacrosdllee BpeMsa (OKTa0pb 2012 r.) B mopsiake
00513aTEABHOTO TIPEABAPUTEABHOTO KOHTPOAS TITPOBeAeHa IMpOBepKa KOHC-
TUTYIIMOHHOCTU OoAee 500 3aKOHOB, B UX YUCAE 5 KOAEKCOB, 78 00IUX U
CIeIMaAbHBIX 3aKOHOB, 180 3aKOHOB O BHECEHUMN M3MEHEHUU U AOIOAHe-
HUUM U IPU3HAHUM YTPATUBIIUMU CUAY 3aKOHOAATEABHEIX aKTOB, Ooaee 250
3aKOHOB O paTH(UKAIIUU Me>XAYHAPOAHBIX AOI'OBOPOB.

an/I OleHKe KOHCTUTYIUMOHHOCTU HOPM 3aKOHOB B IIOPSIAKE 00s13aTeABHO -
T'O IIPpeABAPUTEABHOI'O KOHTPOAA KOHCTI/ITYL[I/IOHHBII‘/II CY,A, HUCXOAUT U3
IIPMHIOWIIOB 1 HOPM KOHCTI/ITYI_[I/II/I, d TaK’Ke BBIIBAGHHOI'O KOHCTUTYIIMIOH -
HO-IIPA@BOBOI'O CMBICAA IIPOBEpPAeMbIX HOPM, B TOM YHCAE C y4eTOM o6me-
IIPU3HAHHBIX IIPUHIIUIIOB WU HOPM MEXAYHAPOAHOI'O IIpaBa. 210 HaXOAUT
BbIpa’KeHrne B IIPABOBLEIX ITO3UIUAX KOHCTI/ITYL];I/IOHHOFO CYAa, KOTOpPEIEe
BBICTYIIAIOT CB0906pa3HbIM OPUEHTHUPOM AAAd HOPMOTBOPYECKHUX OPIraHOB



[IpY IPUHATUN HOBBIX IIPABOBBIX HOPM, IIO3BOASIOT YCTPAHATH IIPOTUBOPE
uns, BO3HUKAIOIINE B 3aKOHOAATEALCTBE M IPABONPUMEHUTEABHOM MHpak-
THKEe, CIIOCOOCTBYIOT (POPMHPOBAHUIO LEAOCTHOI'O KOHCTUTYLIMOHHO-IIpa-
BOBOTO IIPOCTPAHCTBA U O0eClledeHUI0 KOHCTUTYLIMOHHOM 3aKOHHOCTH.

Hanpuwmep, B pemtenun ot 24 utonsg 2011 r. "O coorBercTBUM KOHCTUTY
nun PecniyOauku Benaapych 3akona Pecnyoaumku Beaapych "O BHeceHHU
AOIIOAHEHUM U U3MeHeHUM B HeKOTOphle 3aKOHHI Pecrrybauku Beaapych 1o
BOIIPOCAM AedTeABHOCTU IPOKypaTyphl Pecniyoauku Beaapyces” KoncTuTy
nuoHHbIM Cya 0oOpaTUA BHUMaHUe 3aKOHOAATEAS Ha TO, UYTO AAAbHellllee
pa3BUTHE 3aKOHOAQTEABHOT'O PETyAUPOBAHUSA AeATEeABHOCTU OpPraHOB IIPO-
KypaTypbl BO3MOJKHO B HallpaBA€HHMU OOAee YeTKOro pa3rpaHUuYeHUs
(byHKIUI ocylecTBA€HUS HAA30pa U IIPOIeCCYyaAbHOIO PYKOBOACTBA pac-
CAeAOBaHMEM YTOAOBHBIX A€A, UTO OyAeT CIOCOOCTBOBATH Oonee 3ddek-
TUBHOMY O0eCIleUYeHHNI0 KOHCTUTYLIMOHHBIX IIpaB U CBOOOA IPa’KAQH.

AanHag npasoBad nosunus KorcrurynuornHoro Cyaa ydTeHa 3aKOHOAQTe
A€M IIpU peraaMeHTalluM BOIPOCOB, CBS3aHHBIX C oOpa3oBaHueM Caea-
CTBEHHOro KoMmureTa PecniyOamku Beaapyck. B wactHOCTH, 3akoHOM Pec-
nyoauku Beaapych ot 13 paekabps 2011 ropa "O BHeceHUM AONOAHEHUU U
U3MeHEHUN B HEKOTOPHIe 3aKOHBI PecniyOauku beaapycs 1o BompocaM 00-
paszoBaHusa CAeACTBEHHOTO KoMuUTeTa Pecnyoauku Beaapycws” mpepycMoT
PeHO 0CBOOOKAEHHEe IIPOKYPOpa OT OCYIeCTBAEHUS IIPOLLECCYAABHOTO PY-
KOBOACTBA IIPEABAPUTEABHBIM CAEACTBUEM, YTO IIO3BOAUT CAEAOBATEASIM
Oonee 3(pHEeKTUBHO PEearn30BBIBATE CBOM IIOAHOMOYMS IIPHM PACCAEA0Ba
HUU IPEeCTYIAEHUM, a IPOKypopaM - OOAee IIOAHO OCYIIECTBAATE (DYHKIIUU
HaA30pa 3a MPOLIeCCYAaAbBHOM AeSTEABHOCTBIO OPIaHOB IIPEABAPUTEABHOTO
CAEACTBUA.

OddekTBHOM (POPMOM OCYIIECTBAEHUSI KOHCTUTYIITUOHHOTO KOHTPOAS
aBasgeTcda npaBo KorctutynmonHoro Cyaa BHOCUTE [Ipe3npeHTy, B ITaAaThI
[TaparameHnTa, [IpaBUTEABCTBY, APYTHE TOCYAAPCTBEHHBIE OPraHbl B COOTBET-
CTBUU C UX KOMIIETEHIIUEU TPEAAOKEHUSI O HEOOXOAUMOCTU BHECEHUS B
AKTBl 3aKOHOAAQTEABCTBA M3MEHEHUMN M (MAW) AOIIOAHEHMWM, NPUHATUSA HO-
BBIX HOPMATUBHBIX IIPABOBEIX aKTOB. [IOBOAOM AAG IPUHATHSA TaKUX pellle-
HUM CAY’KaT B TOM UHMCAe OOpallleHUs I'Pa’kKAQH M opraHuzanuii B Koucru-
TyOUOHHBIM Cyp, YMCAO KOTOPBIX €KETOAHO COCTABASIET OKOAO THICAYM. B
OOpallleHUsIX YKa3bIBAETCs HAa HaAWuYKWe IIPOOAEM, BO3HHKAIOIIUX B IIPABO-
IPUMEHUTEABHOU NPAKTHUKE, BKAIOYAs HEOAHO3HAUHOE ITOHWMAaHHe HEKO
TOPBIX HOPM IIPaBa, OIIpeAeAeHHEe MPEAEAOB UX AEMCTBUA.

B Teuenue nmocaepHUX 4deThIpex AeT KoHCTUTYIMOHHBIM CyaOM OBIAO IIDH
HATO OKOAO 30 pelleHUul, B KOTOPBIX COAEPKATCS MPEANOKEHUST O He00XO0
AUMOCTH YCTPAHEHUsSI FOCYAAPCTBEHHBIMU OPraHaMM IIPOOEAOB B aKTax 3a
KOHOAAQTEABCTBA, MCKAIOUEHUS KOAM3HU M NPAaBOBOU HEOIPEAEAEHHOCTH,
BHECEHUS B 3THU aKThl COOTBETCTBYIOLINX M3MEHEHUN U AOIIOAHEHUMU.

Hcnoanenne pemenuil KonctutynuorHoro Cyaa, B KOTOPBIX YCTaHOBAEHEL
IPaBOBOM HpPOOeA, KOAAU3UMS IIPABOBBIX HOPM AMOO IIPaBOBas HeOIIpepe-

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

149



150

TAAEYIII BOPOHOBHY. KOHCTUTYIIMOHHBIV CYA PECITYBAUKU BEAAPYCH

AE€HHOCTB, B CBSI3U C UeM TpeOyeTcsd NPUHATHE UAM HU3MeHeHHe HOPMaTUB-
HOTI'O IIPABOBOTO aKTa, IIPeAIloAaraeT IIOATOTOBKY CyOBeKTaMU HOPMOTBOP-
YeCKOU WHUIIMATUBLI TPOEKTa HOPMATUBHOI'O ITPABOBOTO aKTa U ero IIpU-
HATHE HOPMOTBOPYECKUM OPraHOM B YCTAHOBAEHHOM 3aKOHOM IIOPSAKE.
[TosTromy ang ucnoaHeHus pelteHud KoHctuTynmoHHoro Cyapa AQHHOTO
BHAQ B pPgAe CAydaeB TpeOyeTcs 3HAUUTEABHOE BpeMs.

Hanpuwmep, B pemennu Koncrurynuonsoro Cyaa ot 27 mag 2010 r. "O no-
pSIAKe peaAmsaliuy IIpaBa Ha 00’KaAOBaHUE B CYA OCY’KAEHHBIMHU K apecTy,
AVIIIIEHUIO CBOOOABI, IMOKU3HEHHOMY 3aKAIOUEHUIO, AWIIAMM, COAep Kalllu-
MUCS TIOA CTPa’kei, 1 aAMUHUCTPATUBHO apeCTOBAHHBIMU MPUMEHEHHBIX K
HUM Mep B3bICKaHMS' yKa3aHO Ha HeOOXOAUMOCTH 3aKOHOAAQTEABHO OIIpe-
AEAUTH TOPSIAOK U OCOOEHHOCTH PacCMOTPEHHS B CypaX >Kano0 Ha3BaH-
HBIX KaTEeTOPWM AUWI] Ha TIpUMeHeHWe K HUM Mep AWCIIUIIAMHAPHOTO B3BIC-
KaHus.

3akonoM Pecmyoauku Beaapych oT 4 siuBapst 2012 r. "O BHeceHUU m3Me-
HEHUN W AOTIOAHEHWM B HEKOTOphle 3aKOHEI Pecmybamku Beaapych' (T.e.
CITyCTSI TIOATOPA T'OAa TTOCAE TIPUHSATHS YKa3aHHOTO pemeHus KOHCTUTYIIN-
onHoro Cyaa) raasa 30 I'paskpaHCKOTO IpoIlecCyaAbHOTO KopeKkca Pecry6-
auku Beaapych "Oco60e Tpon3BOACTBO" OBbIAa AOTIOAHEeHa maparpadom 61
"Oco0eHHOCTH PaCCMOTPEHUS U pa3pelleHus )Kar00 OCYyKAEHHBIX K apec-
Ty, AWIIEHWUIO CBOOOABI, TMOKM3HEHHOMY 3aKAIOUEHUIO, AUIIAM, COAepsKa-
IIUMCS TIOA, CTpaykel, Ha TpUMeHeHWe K HUM Mep B3BICKAaHUS U JKaA00 aA-
MHWHHUCTPATUBHO apeCcTOBAaHHBIX Ha MPUMEHEeHUWe K HUM BUAOB AMCIIUIIAU-
HApHOTO B3LICKAHUS .

Peaansys moaHOMOUYME M3AATaTh CBOIO MO3UIMIO O AOKyMEeHTaX, IIpUHNUMA-
eMBIX (M3AABaeMbIX) WHOCTPAHHBIMU TOCYAQPCTBAMM, MEXAYHAPOAHLIMHU
OpraHu3aIusIMUA UAU UX OpraHaMU U 3aTParmBaroIux WHTepeck PecryOan-
K1 Bbeaapych, B 4aCcTM COOTBETCTBHUS ITUX AOKYMEHTOB IIPUHIUIIAM ¥ HOP-
MaM MeKAYHapoAHOro npasa, KorncturynuonHubei Cya B pelieHuu oT 7 am-
peag 2011 r. U3AOKUA ITPABOBYIO MO3UINIO, YKAa3aB, YTO OTAEABHBIE IIOAO-
>xeHus1 3akoHa Pecry6amkm IToawia "O Kapre moadgka" He COTAACyrOTCS €
TaKUMH OOIIENPU3HAHHLIMM IPUHIIUIIAMUA MEKAYHAPOAHOTO IIpaBa, Kak
NIPUHINI CYBEPEHHOI'O PaBEHCTBA I'OCYAAPCTB U NPUHIUI HEBMeEIIaTeAb -
CTBa B AEAQ, BXOAAIIME BO BHYTPEHHIOIO KOMIIETEHIIMIO APYTOTO TOCyAap-
CTBa.

B cuay npuHIUIIA CYBEPEHHOTO PaBeHCTBA FOCYAAPCTBO OOAAAQET IOAHBIM
CyBEPEHUTETOM U OCYIIeCTBASIET IOPUCAUKIHIO B IIPEAeAaxX CBOeU Teppu-
Topun. HuKakoe Apyroe rocypapCTBO He MOJKET OCYIECTBASITH IOPUCAUK -
IIMI0 Ha TePPUTOPUM T'OCYAQPCTBa Oe3 ero Coraacus.

I'Tpu atom KonctutynmonHsd Cya oOpaTua BHUMaHUe [laraTel IpeaCTaBU-
Terelt HargmoHaABHOTO COOpaHUa Ha BO3MOJKHOCTE C LIEABIO 3alllUTHI UHTE -
pecoB PecniyOamkm benapych ydeTa M3AOKEHHOU B PeELIEHUM IO3UIUU
KoucrurynmonHoro Cyapa IpU COBEPUIIEHCTBOBAHUNM HOPM OTAEABHBIX 34 -
KOHOB.



Ykazanuoe pemenne KorctuTynuoHHOTO Cyapa OBIAO PEAAM30BAHO IIyTEM
BHECEHUS AOIIOAHEHUM U W3MEHEHUU B HEKOTOPBle 3aKOHBI PecnyOAnKu
Beaapyce. Tak, B crathbe 7 3akoHa Pecniyoauku Beaapych "O06 oOuiecTBeH-
HBIX OO'BbeAMHEHUSAX" YCTAaHOBAEH 3allpeT Ha AeITEeAbHOCTb OOIeCTBEHHBIX
OOBbEAVHEHNM, COI030B, HAIIPABAEHHYIO Ha COAEMUCTBHE IIPEAOCTABACHUIO
MHOCTPAHHBIMU I'OCYAQPCTBAMU IpakpaHaM PecniyOauku beaapych ABroT u
IPEUMYIEeCTB B CBA3U C IIOAUTHYECKUMM, PEAUTMO3HBIMU B3TAIAAMU UAU
HAIlMOHAABHOM IIPUHAAAEKHOCTBIO B HapyllleHHe 3aKOHOAATeAbCTBA Pec-
nyOAuKU benrapych, a B COOTBETCTBUU C ITOATYHKTOM 1.13 myHKTa 1 cratbu
22 3akona Pecnrybauku Beaapyck "O rocypapcTBeHHOM CAy>KOe B Pecmy6-
Auke bBenapych” rocypapCTBEHHBIM CAYJKAlIMM He BIpaBe IIOAyYaTh OT
MHOCTPAHHBIX I'OCYAAPCTB AOKYMEHTEI, IIPEAOCTABAMIONIME IIPaBa Ha ABIO-
TBl U IIPEUMYILECTBA B CBA3U C IIOAUTHUYECKHUMHU, PEAUTHMO3HBIMU B3TASAQ-
MU MAM HAIJMOHAABHOM IIPUHAAAEKHOCTBIO, & PABHO IIOAB30BAThCSI TAKMMHU
ABrOTAMH U IIPEUMYIIECTBAMH, €CAU MHOE He BBITEKAaeT U3 MEe’KAYHaApOA-
HBIX AOTOBOPOB PecnyOamku beaapyce.

Opnoil u3 gopM BaamMopercTBusl KoHcrurynuonHoro Cyaga, IlpesupeHnTta
u ITapraMeHTa SBASIOTCS eKeropHble IIOCAAHUS O COCTOSSHUU KOHCTUTYIIU-
OHHOM 3aKOHHOCTHU B rocypapcTBe, KoTopble KoHcTuTynuonHeN Cyp NIpHU -
HUMAaeT, OCHOBBIBASICh Ha U3YUYEHHBIX U PACCMOTPEHHBIX MaTepuaiax. AaH-
Hble IIOCAQHUS CIIOCOOCTBYIOT IIOBBIIIEHUIO KOHCTUTYIJMOHHOW OTBETCTBEH-
HOCTH OPTaHOB I'OCYAQPCTBEHHOU BAACTH 3@ CBOEBPEMEHHOe U TOYHOe UC-
noAHeHUe pelleHu KoHcTUTyruoHHOro Cyaa.

Tak, B [locraHuu O COCTOIHUM KOHCTUTYITUOHHOM 3aKOHHOCTU B Peciy06-
amke beaapych B 2011 ropay, oTMedasi B OCHOBHOM ITOAOKUTEABHBIE PE3YAD-
TaThl AEATEABHOCTH I'OCYA@PCTBEHHBIX OPraHOB U AOAKHOCTHBIX AUIL IO pe -
aAmM3anuy npaBoBBIX no3unuit KoHncturynmonHoro Cyaa, BhIPa’kalolnXcsa
B IIPUHSITUU HOBBLIX HOPMATUBHBIX IIPABOBLIX aKTOB, @ TaKyKe BHECEHUU U3-
MeHEeHHUMN U AOIIOAHEHUM B yKe pAeUcTBytolue, Konctutynuonueiii Cya 006-
paTUA BHUMaHUE HOPMOTBOPUYECKUX OPTAaHOB (AOAKHOCTHBIX AWIT) Ha UMe-
[o1recsa PaKTbl HECBOEBPEMEHHOM peaAn3allii HEKOTOPBIX IPABOBHIX IIO-
3UIUY, BBIPa’KEHHBIX B €T0 peIlleHUdX, UYTO HeraTMBHO BAHUSET Ha obecIie-
YyeHHe KOHCTUTYIIMOHHBIX IIPaB M CBOOOA TPa>kAaH.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN

Kouctutynuonueii Cya, He mMess COOCTBEHHOTO IIPUHYAUTEABHOI'O MeXa-
HU3Ma UCHOAHEHUSI IPUHUMAEMBIX PellleHUN B CUAY TOTO, 9YTO 3TO He IIPHU-
CyIlle TAKOTO POAA OpraHaM, MOJKET OKAa3bIBaTh BAUSHHE Ha AQHHBIU IIPO -
IIecC TAA@BHBIM 00pa3oM SCHOCTBIO IIPABOBBIX APTYMEHTOB M BBIBOAOB,
O0OCHOBBIBAEMBIX B PEIIEHUSIX, a TakKKe AOTHUUYECKHUM COAEpP KaHUeM, dYeT-
KOCTBIO (POPMYAMPOBKU MPUHATOTO MOCTAHOBAEHMS, KOTOPHIE HE BBI3HIBA -
AM OBI COMHEHUS Y 3aKOHOAATEAS U IIPABOIIPUMEHUTEAEN B IOPSAKE UX UC -
IOAHEHMUS.

CymecTByrOImul MeXaHW3M HWCIOAHEHUS pelleHn KOHCTHUTYIIMOHHOTO
Cypa, OCHOBAHHBIM Ha HENIOCPEACTBEHHOM AEMCTBHUU €ro pelleHuy M aBToO -
pHUTETe AQHHOIO CYAE€OHOTO OpraHa, HY’KAQeTCsS B COBEPIIEHCTBOBAHWU. 151




152 AAST 3TOTO AOAJKHA OBITH CO3AaHa HeOOXOAMMAas 3aKOHOAATeAbHasd Oa3za C
3aKpelAeHUeM B TOM YHCAEe HOPM, IPeAyCMaTPUBAIOIINX AeUCTBEHHBIE Me-
PBI OTBETCTBEHHOCTHU 3a HEWHCIIOAHEeHWe HUAM HeHaAAe Kalllee HMCIOAHeHUe
pemenuil Korcturynuonuoro Cyaa.

C ykasaHHOU Ieablo B IlapaamenT PecnnyOAamku beaapych BHeCeH IIPOEKT
3akoHa "O KOHCTHUTYIIMOHHOM CYAOIIDOU3BOACTBE", IIPeAyCMaTPHUBAIOIINH,
B YAaCTHOCTH, CPOKM HCIIOAHEHUSI T'OCYAQPCTBEHHBIMU OPraHAMU, WHBIMHU
TrOCyAAPCTBEHHBIMU OPraHU3alUsIMH, AOAKHOCTHBIMU AMIIAMU CYA€OHBIX
pewenuii KoHcturynumoHHoro Cyapa, BO3AOKeHHe Ha KOHCTHUTYLMOHHBIN
Cya 00S3aHHOCTHU IIO OCYILIECTBACHHIO KOHTPOAS 3@ UCIIOAHEHHWEeM IIPUHSI-
TBIX UM CyA€OHBIX IIOCTAHOBACHMM, & TaKyKe OTBETCTBEHHOCTb B COOTBET -
CTBUU C 3aKOHOAQTEABHBIMM aKTaMH 3@ HEMCIIOAHeHMe BCTYIMBIIMX B 3a -
KOHHYIO CHUAY CyAeOHBIX nocTaHoBAeHMU KoncturynmuonHoro Cypa AnO0
BOCIIPENATCTBOBAHNE UX UCIIOAHEHHUIO.

3aKOHOAATEAI0 HEOOXOAMMO YUHUTHIBaTh pentenus Koucrurynmonnoro Cy -
AQ, @ TaK)Ke ero IpaBOBbIE TTO3UITUM HEe TOABKO IIPU BHECEHUU U3MEeHEeHUH
U AOTIOAHEHUM B ACHCTBYIOIIHE, HO U IIPU Pa3dpaboTKe HOBBIX aKTOB 3aKO-
HOAQTEABCTBQ, ITOCKOABKY pemnteHus KoucrurynmumonHoro Cyaa Ipepompe-
AEASTIOT HEOOXOAMMOCTD YIOPSIAOUEHUSI PETYAUPOBAHUS TE€X WMAW WHBIX 00-
II[eCTBEHHBIX OTHOIIEHUH.

AesaTeAbHOCTb IOPUAUMYECKUX CAYKO TOCyAAQPCTBEHHBIX OPraHOB AOAYKHA
OBITH HaIpaBAeHAa Ha u3ydeHue pelleHud KonHcturynmonHoro Cypa c
IIEeABIO IPUBEACHUS B COOTBETCTBHE C KOHCTUTyIIMEN W NPaBOBBIMU MO3U -
nuamu KoncrurynuonHoro Cyaa BCero TeKylllero 3aKOHOAQTEABCTBA, a He
TOABKO @KTOB, B OTHOIIEHUM KOTOPBLIX HPUHSTHI pelieHuss KOHCTUTYIIMOH -
"Horo Cypa.

Kak cnpaBepanBO oTMeuaeT poccutickuil yueHsIM Hapytro C. B., ucnoase-
Hue pemenuri Korncrurynuonnoro Cyaa 3aBUCHT He TOABKO OT aA€KBarT-
HBIX AeﬁCTBHﬁ BCeX I'OCYyAAPCTBEHHBIX OPTdHOB U AOAKHOCTHBIX AUIL, HO U
OT PSIAOBBIX IOPUCTOB, UX IIPABOCO3HAHUS, 'KOHCTUTYIIHAAN3AINSI" KOTOPO-
rO MAET MEAAEHHO.

TAAEYIII BOPOHOBHY. KOHCTUTYIIMOHHBIV CYA PECITYBAUKU BEAAPYCH

[TopBOAST UTOT U3AOKEHHOMY, MOJKHO BBIAEAUTH HEKOTOPLIe HallpaBA€HUS
COBEPIIIEHCTBOBAHUSA OTHOIIEHUM B paccMaTpuBaeMou cdepe: KOHCTUTY-
IyaAu3anus OOIeCTBEeHHBIX OTHOIIEHUW; pa3BUTHEe KOHCTUTYILIMOHHOTO
MBIIIAEHUS ¥ KOHCTUTYIITMOHHON KYABTYPBI AOAKHOCTHBIX AUL]; OOAee U -
pokoe mH(popMHUpOBaHUe O pellleHUAX KoHcTuTynuoHnHoro Cyaa; pasbiac -
HeHMe NIPaBoOBLIX no3unui KoncrurynuornHoro Cypaa M UX IPAaBOBOU IIPHU-
POABL HAa HayYHBIX KOH(epeHIUAX U B IIyOAUKALMIX; COBEpPIIEeHCTBOBAHNE
MeXaHW3Ma MCIOAHeHus pelleHud KoucturynmonHoro Cypa U OTBeT-
CTBEHHOCTH 3a X HeHCIIOAHeHUe.



SUMMARY

Article it the Constitutional Court of the Republic of Belarus has the right
to adopt different kinds of acts - judgments and decisions which are spe-
cific both by its content and execution mechanism (in related to the nation-
al legal system).

The special importance of the decisions, adopted by the Constitutional
Court, predetermines necessity of their strict execution by all public
authorities and officials. In many respects, execution of the decisions of the
Constitutional Court of the Republic of Belarus depends on the level of
legal conscience and the constitutional culture of officials to which these
decisions are addressed.

It is mentioned that legislator must take into account the decisions of the
Constitutional Court and its legal positions not only at improvement of
effective legislation but also by drafting of new legislative acts.

The author concludes that the Constitutional Court can influence on exe-
cution of its decisions by clearness of legal arguments and conclusions, the
logic content of the decisions, exactness of the legal wording that would
not raise the doubts at the legislator and law enforcement bodies on exe-
cution of the decisions.

The current mechanism of execution of decisions of the Constitutional
Court needs strengthening that assumes creation of necessary legislative
base with rules providing effective measures of responsibility for non-exe-
cution or improper execution of decisions.

MEXAYHAPOAHBINT AABMAHAX. KOHCTUTYLHUOHHOE ITPABOCYAME B HOBOM TBICAYEAETUN
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THE ENFORCEMENT OF THE DECISIONS
OF THE CONSTITUTIONAL COURT OF BOSNIA
AND HERZEGOVINA THROUGH THE
APPLICATION OF THE REVIEW OF
CONSTITUTIONALITY OF THE LOCAL
SELF-GOVERNMENT ACTS

ZLATKO KNEZEVIC
Judge of the Constitutional Court of Bosnia and Herzegovina

Dear Mr. President, honorable colleagues,

It is my honor to address this highly esteemed gathering with the experi-
ences of the Constitutional Court of Bosnia and Herzegovina in the com-
plex matter as is the process of the enforcement of the Decisions of the
Constitutional Court.

Please allow me, before I start the presentation, to convey friendly greet-
ings from the President of the Constitutional Court of Bosnia and
Herzegovina, the Judge Valerija Gali?, and from all the Judges of our
court, and to wish you success in work on their behalf.

Bosnia and Herzegovina is a country which has simultaneously had both
the long tradition of constitutional judiciary and a modern structure of the
current constitutional court with peculiarities, which are the product of an
unfortunate decade.

Namely, in the former SFRY, as the sole or first socialist country, already
during the 60's of the past century, constitutional courts had been intro-
duced as a specific and, for the socialist system, atypical way of control-
ling constitutionality and legality.

Bosnia and Herzegovina, one of the federal units/republics/states of the
former SFRY, had the Constitutional Court established since 1964 already,
which, to put it briefly, had the jurisdiction to review constitutionality in
terms of conformity with the then Constitution of the socialist BiH, but also
to review legality in terms of conformity of all lower general acts with laws,
including the review of laws enacted in a federal unit assembly. Of course,
socialist system did not allow, not even in the liberal former SFRY, exces-
sive independence of the constitutional judiciary, so that the election of
judges was greatly subjected to the political interests of the ruling system.

During the tragic breakup of SFRY in the nineties of the past century, one



of the key elements of a peace agreement for ending the war in Bosnia and
Herzegovina, which had been reached in Dayton in 1995 and made official
in Paris, was the so-called Annex IV of the Peace Agreement, which is,
actually, the Constitution of Bosnia and Herzegovina.

This Constitution, which, at the same time, has a status of an internation-
al agreement, was amended on several occasions by way of amendments
within the internal legal system, but also by way of the decisions of the
Constitutional Court with long-term consequences.

In brief, under this Peace Agreement Bosnia and Herzegovina is a complex
state union consisted of two Entities (territorial political units): the
Republika Srpska and the Federation of Bosnia and Herzegovina (each of
which has its own Constitutional Court), and also, at the same time, it con-
sists of three peoples (Serbs, Croats, Bosniacs). In addition, there is also the
Br?ko District of Bosnia and Herzegovina, which was established on the
basis of the subsequent arbitration award of the International Arbitral
Tribunal and which constitutes, in its essence, a condominium (co-owner-
ship) of the Entities, over which the authorities of the state of Bosnia and
Herzegovina have the paramount responsibility. Within one Entity, name-
ly the Federation of Bosnia and Herzegovina, there are ten cantons (terri-
torial units with political elements), each of which has its own Constitution.

The very composition of the Constitutional Court reveals a constitutional
structure laid down as follows: two judges of the Constitutional Court are
elected by the National Assembly of the Republika Srpska and four by the
Parliament of the Federation of Bosnia and Herzegovina. The intervention
by the International Community and the already mentioned capacity of the
international agreement in the Constitution can be seen also in the fact
that three judges, who cannot be citizens of Bosnia and Herzegovina, are
appointed by the President of the European Court of Human Rights in
Strasbourg.

Thus, this brief overview points to a rather complex constitutional struc-
ture of Bosnia and Herzegovina.

The Constitution of Bosnia and Herzegovina bestowed upon the
Constitutional Court the responsibility which can be roughly divided into
the responsibility related to individuals (appeals) and the responsibility
related to general acts (review of constitutionality).

When it comes to the responsibility related to individuals, which we will
hereinafter refer to as an appeal, the Constitutional Court shall have
responsibility to review conformity with the Constitution of a decision of
any court and/or body in the country, provided that there is no other effec-
tive legal remedy available. To recall, the Constitution carries the
Catalogue of the safequarded human rights and freedoms, as well as the
obligation on the part of the state to offer protection to an individual, in
accordance with the highest international legal standards, whereas the
European Convention for the Protection of Human Rights and
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Fundamental Freedoms itself constitutes a part of the constitutional system
and is applied directly.

This right of an individual to seek from the Constitutional Court to review
whether during an ordinary trial a violation of any guaranteed right has
occurred is applied on a large scale, so that, as a rule, after all other legal
remedies have been exhausted, an appeal is addressed to the
Constitutional Court seeking its decision. Unlike some other European sys-
tems, we do not have restrictions either regarding the type of dispute or
regarding the authorized appellant, so that the Constitutional Court "is
overwhelmed" by numerous appeals against the decisions of ordinary
courts.

Naturally, in a great majority of cases requests for a decision of the
Constitutional Court are unjustified, or in another large group, when it
comes to a violation of the right to a fair trial within a reasonable time due
to notorious crushing case load of the courts and sluggish resolution.
However, not infrequently, an appeal is based on a justified request that
the resulting violation of rights and violations be sanctioned and redressed.

It is the right of the Constitutional Court, when it finds that a particular
appeal is well-founded, to quash the challenged decision or decisions, to
order adoption of a new decision in accordance with the position of the
Constitutional Court within a given time limit, or, even that the
Constitutional Court itself decides on the merits of the subject-matter of
the dispute and that its respective decision be a final decision.

All decisions of the Constitutional Court are final and, as a rule, the enact-
ing clause of the decision determines which entity is obliged to adopt a
new decision in accordance with the position of the Constitutional Court,
and within what time limit. The protection of the authority of the
Constitutional Court also lies in the fact that the Criminal Code prescribes
a separate criminal act of "failure to enforce decisions of the Constitutional
Court" so that it seldom happens that a decision of the Constitutional
Court is not enforced or that it is not enforced in accordance with the posi-
tion of the Constitutional Court. If that happens, then, upon a request of
the Constitutional Court, a criminal procedure is to follow, so that the very
threat of this sanction brings about the enforceability of decisions.

However, the problem exists when it comes to the second large area of
responsibility of the Constitutional Court, namely the review of constitu-
tionality/conformity with the Constitution of a certain challenged law
either at the state level or at the Entities' level.

Namely, the Constitution limited the right for one to file a request for the
review of constitutionality/conformity of a law/regulation with the
Constitution. In brief, this is about the power of a member of the
Presidency of BiH (three members of the Presidency are "the Head" of the
State), management of the chambers of the Parliament, members of the
Council of Ministers or a certain number of delegates in the Parliament.



As a rule, one seeks a review of whether a particular article or articles of
a law are in conformity with the Constitution, or, which is a specific qual-
ity of BiH, whether an Entity Assembly may have had/had the constitution-
al jurisdiction, under the Constitution of BiH and not under the
Constitution of an Entity, to enact a law (in essence the review of consti-
tutional division of jurisdiction).

Naturally, a problem does not lie in a situation where the Constitutional
Court dismisses a request as ill-founded, but in a situation where the
Constitutional Court finds that some article/articles, and even the entire
law, are not in conformity with the Constitution.

A decision gets adopted, a particular article gets declared as being in con-
travention of the Constitution and the author of acts/laws, as a rule, the
state or entity parliament, gets ordered to amend the text of the law in
accordance with the position of the Constitutional Court within a given
time limit. If one fails to do so within the ordered time limit, the
Constitutional Court quashes the challenged article of the law.

And that is when the problem comes to the fore.

In a country where political life comes down to the Entities'/national inter-
est which are, more often than not, opposing one another; where it is very
difficult to reach an agreement even concerning trivial, everyday matters;
where emphasis are placed, to put it mildly, on centripetal or centrifugal
interests, and this concerns a political battle about who has more or less
responsibility and where there are, unfortunately, very strong remnants of
the wartime distrust irrespective of the fact that almost two decades have
elapsed; oftentimes there is a situation where, following a decision of the
Constitutional Court, no agreement is reached on enactment of a new arti-
cle or law which, actually, results in a legal gap, which is, naturally, detri-
mental to all the citizens.

As suggested in the title, I pay special attention when it comes to the local
self-government, for there are decisions of the Constitutional Court which
are, by their essence and effect as well, direct interventions into what we,
in the theory of law, namely constitutional law, refer to, in a larger sense
of the word, as communal or statutory rights of the local self-government.

In one, for us in Bosnia and Herzegovina, famed decision of the
Constitutional Court, precisely such a situation, which I have spoken
about, had occurred.

It concerns a decision on the Statute of the City of Mostar.

Mostar is a city in Herzegovina, medium-sized, where Croats and Bosniacs
live in an almost equal percentage, and which is divided by the Neretva
River into several municipalities, with each ethnic community living on
"their" side of the river, however, during the tragic war it had been the bat-
tlefield for wartime operations between the mentioned peoples. Following
the end of the war, the International Community had tried, through years-
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long intervention, to reach reconciliation and cohabitation, because the
local politicians were unable to come to an agreement even concerning lit-
tle things, including the enactment of the city statute, which in an obvi-
ously complicated manner regulated the issue of local elections in terms
of the number of local councilors in the city assembly thereby, by means
of rather curious mathematics, engaging in serious discrimination, so that,
for instance, a thousand voters in some municipalities elected two, and in
other a hundred voters elected also two local councilors. When a request
for the review of constitutionality of that Statute was filed by authorized
applicants, the Constitutional Court recognized such a serious discrimina-
tion, ordered amendments to the Statute and suggested the direction in
which to implement them and gave the time limit for the enactment of a
new statute. After the expiry of the time limit, and even twice as much
time, as no amendments took place, the Constitutional Court rendered the
challenged provisions null and void (which contain the number and man-
ner of determining the electoral constituencies in the city assembly) and
ordered once again, as a matter of urgency, amendments to the Statute.

However, due to the relations among local politicians, or, better yet, due
to the nonexistence of an agreement, new statute cannot be enacted in the
local assembly so that, in essence, no conditions exist for local elections to
be held, thus resulting in a failure to enforce the decision of the
Constitutional Court.

The aforementioned mechanism of a threat of a criminal procedure is
impossible to implement, as no one can be tried over political opinion or
stance, no matter how irrational, nor can the Constitutional Court engage
in "legislative” activity to enact this or that sort of text of a new statute.

In American theory of constitutional law there is a standard of "restraint"
or "avoidance of constitutional intervention" when it becomes clear that
precisely the decision on constitutionality will bring equal or greater prob-
lems from those over which the procedure has been instituted. As the old
saying goes "... the road to hell is paved with good intentions".

I have presented this example on account of a serious question that each
and every constitutional court must answer for itself, in accordance with its
system and interests of its respective country.

That question is: what is the limit of the intervention by a constitutional
court, which will not cause equal or greater problems from those over
which the procedure has been instituted in the first place?

And perhaps equally important, what is the limit which each and every
constitutional court should respect in enforcing its respective decisions,
when it comes to decisions which, in their essence, border on interpreta-
tion and new design of the constitution.

When it comes to the Anglo-Saxon legal systems, it is clear that, if there
is no written text of the constitution, or if it is very compact, a constitu-
tional court must intervene to adjust contemporariness and the system;



however, when it comes to the continental legal systems, especially the
countries which are building their respective constitutional systems after
hard experiences in the past, as are the tragic experiences of my country,
or less tragic but equally hard experiences of some other countries, this
question constantly arises and requires wisdom and subtlety in decision-
making.

Honorable Chair, dear colleagues, I hope that I have managed with this
text to keep your attention on the common problems concerning the
enforcement of the decisions of the Constitutional Court by pointing out
the problems my country has faced in this area, and hoping that despite
the adage "fiat iustitia pereat mundus”, the world will not perish after all.

Once again I should like to thank you for the opportunity to address this
gathering and for your attention.

PE3IOME

Bocuus u I'epiieroBuHa SIBASETCS CTPAHOM, KOTOpPAas MMeeT AABHUE TPaAU-
MU KOHCTUTYIIMOHHOMW CyAeOHOUW CHCTEMHI.

Bocuus u I'epiieroBuHa Oblna OAHOU U3 (pepeparbHBIX €AMHUI ObIBIIEN
COPIO. Cospannbi B 1964 ropy KoHcturyumoHHbl Cyp IpUHHMaA pe-
HIeHUSI OTHOCUTEABHO COOTBETCTBUSA 3aKOHOB KOHCTUTYIIMHU, @ TaK’Ke IIpO-
BepgaA KOHCTUTYIIUOHHOCTH U 3aKOHHOCTH UHBIX ITPABOBBIX aKTOB.

IMocae pacmapa COPHO B AeBIHOCTBIE TOABI TIPOINAOTO BeKa OAHUM U3
KAIOUEBBIX 3AEMEHTOB MUPHOTO COTAAQINEHUs O IpeKpalleHWd BOWHBI B
Bocuun n l'eprieroBuHe OBIAO TaK HadbliBaeMoe AomoaHeHue [V K MupHo-
MY COTAQUIEHUIO, KOTOPOE, Ha CaMOM AeAe, 9BASIAOCE KoHctuTynuen boc -
HUM U ['eplierOBUHHIL.

Koncrurynuga bocHun u 'eprieroBUHBI BO3AOKHAA HA KOHCTUTYIIMOHHBIN
CyA, OTBETCTBEHHOCTH, KOTOPYIO YCAOBHO MOJXKHO pPa3AEAUTb Ha OTBeT-
CTBEHHOCTD, CBSAI3QHHYIO C (PU3UYECKUMU AUIIAMU (KAAOOBI) U OTBETCTBEH-
HOCTB, CB3aHHYIO C OOIIIMMU aKTaMU (OIIPEAEeA€HUEe KOHCTUTYLIMOHHOCTH).

Koraa AeA0 AOXOAUT AO OTBETCTBEHHOCTH, CBSI3aHHOU C (DU3UYECKUMU AU-
namyu, KoncruryumonHeii Cyp paccMaTpuBaeT COOTBETCTBUE pellleHUH
AI0O0TO APYTOro cypa KOHCTUTYLIMM IIPH YCAOBHH, UYTO BCe ApyTHe 3 dek -
TUBHBIE CPEACTBa NIPABOBOM 3allIUTHI MCUYePIaHBHL.

B oTAnume OT HEKOTOPBIX APYI'MX €BPOIleMCKUX cucTeM B bocHum u l'ep -
IleTOBUHE HET OrpaHMYeHUM HU MO0 TUITy CIIOPa, HU B OTHOUIEHUU IIOAHO -
MOuUmMU 3asBUTEAs, B pe3dyabTare dero Koncrurynuonuwti Cya "meperpy-
JKeH' MHOTOYMCAEHHBIMU >Karo0aMM TI0 PeleHusM CYAOB OOIel IOpUcC -
AVIKITUU.

Bce pelnieHusa KOHCTI/ITYHI/IOHHOFO CYA& ABAAIOTCA OKOHYATEABHBIMH, HO
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160 WHOIAQ B HUX OBIBAIOT IIYHKTEI, OIIPEAEASAIOIINE CYyOBEKTa, KOTOPBIU O0-
3aH IPUHATH HOBOE pellleHHe B COOTBETCTBUM C No3unuenn KoHCTUTyInOH-
Horo Cypa, ¥ CPOKHU IIPUHATUSA AQGHHOI'O DeIlleHus.

[TpoOAaeMa BO3HUKAET B CBA3U C OOLIMMU aKTaMU (OIIpeAeAeHre KOHCTUTY-
IIMOHHOCTH), NIPUHATHIMU Ha TOCYA@PCTBEHHOM YPOBHE WMAU Ha ypOBHEe
cyobekToB. OHa 3akAlouaeTcd He B TOM, uTo KoHcTuTynuoHHsbl Cya OT-
KAOHSIEeT ’KaA0o0y KaK HeOOOCHOBAHHYIO, @ B TOM, UYTO KOHCTUTYIIMOHHBIN
Cya cuuTaeT, 4TO HEKOTOpBle CTATbU HUAU A@’Ke BeChb 3aKOH He COOTBeT-
cTBYIOT KoHCcTUTyIIUH. B TakoM cAydyae IpUHUMAaeTCs pellleHue, IPU3HAIo -
Ijee AQHHYIO CTaThIO IIpOTHMBOpevallell KOHCTUTYIUU, U aBTOP HEKOHCTHU-
TYIJMOHHOTO aKTa/3aKOHa, KaK IIPaBUAO, IIOAyUYaeT paclopsiKeHWe BHEeCTHU
HU3MeHeHUsI B TEeKCT 3aKOHA B COOTBETCTBUM C pellleHHeM KOHCTUTYIIUOH -
Horo Cypa M B yCTQHOBAEHHBIM CpOK. EcAu He ypaeTcsi cAeraThb 3TO B Te-
YeHHe yCTAaHOBAEHHOTO CpoKa, KoHcTuTynuonHbili Cya AUllIaeT ocllapuBa-
€MYyIO CTaThIO0 3aKOHA IOPUAWYECKOM CHUABIL

s

ZLATKO KNEZEVIC. CONSTITUTIONAL COURT OF BOSNIA AND HERZEGOVINA




OBECITEYEHUE MCIIOAHEHUA PEIIEHUUN
KOHCTUTYLHMNOHHOTIO CYAA - TAPAHTHUA
PA3BUTUSA SOOPEKTBHOCTHA
KOHCTUTYLHNOHHOTIO IIPABOCYAUA

MAXKAM MAXMYAOB

Ilpedceoamenv Koncmumyuyuonnoeo Cyda Pecnybauxu Tadxcukucman

YBaskaeMbiti [IpepcepaTenn!
YBarkaeMble KOAAeTH!
AaMBI 1 TOCITOAQ!

[Tpeskae Bcero mo3BOABTE BHIPA3UTh CAOBa OAaropapHocTu IlpeacepaTento
KondepeHniuyu opranoB KOHCTUTYITMOHHOTO KOHTPOASI CTPAH MOAOAOU Ae-
Mokparum - Ilpepceparento KorcturynumonrHoro Cypa PecnyOauru Apme-
HUd, yBa)KaeMoMy ApyTIOHAHY ['aruky l'apyiieBudy 3a NpUTAAILIEHUE IIPU-
HATH y4acTue B paboTe KoHdepeHInH, a TakKe 3a TIIATEABHYIO ITOATOTOB-
Ky ¥ 3aMeYaTeAbHYI0 OPraHU3alluio0 AQGHHOTO MEeXAYHApPOAHOTO (hopyMa.

Be3ycaoBHO, TeMa ceropHsamHer KoH@epeHINY, MOCBAIIEHHAS BOIIPOCAM
HUCIIOAHEHUS pellleHUN KOHCTUTYLIMOHHOIO CyAd KaK OpraHa KOHCTUTYIIU-
OHHOT'O KOHTPOAS, SIBASIETCS BeCbMa Ba)XHOW U AKTYaAbHOM, IIOCKOABKY
COCTOSIHMEe KOHCTUTYIIMOHHOM 3aKOHHOCTU KakK B PecnyOanke Tap XKuKHC-
TaH, TaK W B PAa3BUTBIX AEMOKPATUYECKMX CTPaHaX, MMeIOUJUX OpTaHEI
KOHCTUTYIIJUOHHOTO KOHTPOAS, BO MHOI'OM 3aBUCHUT OT MCIIOAHEHUS pellle -
HUNM KOHCTUTYIJUOHHBIX CyAOB BCEMU OpPTraHaMM IOCYyAApPCTBEHHOM BAACTH,
B TOM YHCAe 3aKOHOAAQTEABHOM M HMCIIOAHUTEABHOM BAACTSAMHU. HeTKoe HC-
IIOAHeHWe pelleHUM opraHa KOHCTUTYIJMOHHOI'O KOHTPOAS SIBASIETCS BaXK -
HEUIIUM 5AeMeHTOM MeXaHH3Ma oOeclledeHHsI KOHCTUTYLMOHHOM 3aKOH-
HOCTH B I'OCYyAAPCTBEe U IIOKA3bIBaeT BBHICOKUM YPOBEHb NIPABOBOU KYABTY-
PBI OPTaHOB BAAQCTH M AOAKHOCTHBIX AMII, COTAACHE CyOBEKTOB OOpallleHus
B KOHCTUTYLIMOHHBIN CyA C IpepnucaHusaMu OCHOBHOro 3aKOHA CTPAHHL.

B cBsi3u ¢ yeM HeMCIOAHEeHHWe UAM HeHaAAe’)Kkalllee WCIIOAHEeHHe pPelleHUN
OpPraHoB KOHCTUTYIIMOHHOTO KOHTPOASI CTaBUT IIOA COMHEHHe BeCh Mexa -
HU3M pearmsanuy KoHCTUTYIIUM, IPUBOAUT K KOAeOAHUIO IleAed, Ha AOC-
THXXKeHWEe KOTOPBLIX OHM OBIAM HallpaBAE€HLI, TO eCTh Ha obOeclieueHue Bep -
XOBEHCTBA M NPSIMOTO AeMCTBUS KOHCTUTYIIMM Ka’*kKAOI'O TOCYAApPCTBQ, 3a -
IIUTY IIpaB M CBOOOA YeAOBeKa M Ipa’kAaHMHAE, a TakyKe yKpPeIAeHHe eAU-
HOT'O KOHCTHUTYIIMOHHO-IIPAaBOBOI'O IIPOCTPAHCTBA B I'OCYyAQPCTBE.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETU

He3aBucumo OT TOro, 4TO KOHCTUTYIIJUOHHOE IIPABOCYAME SABASIETCS IIPUH -
IIUITMAABHO HOBBIM AT TapAKMKUCTaHA KOHCTUTYIIMOHHO-IIPABOBEIM MHCTUTY- 161



162 TOM, KOTOpoe ocyiecTBageTrca KoncturynnorasiM CypaoM PecriyOanku Tapa-
JKUKUCTaH, B TIOCAEAHEee BpeMsl 3HaUUTEeAbHO BO3POCAA €r0 POABL B OOIIIeCTBe
TIOCPEACTBOM IPUHSTUSA PEIIeHUlN, UCITIOAHEHHE KOTOPHIX, IIPeXXKAe BCEro CIIo-
CcOOCTByeT OOeCIIeUeHUIO BEPXOBEHCTBA M HEINOCPEACTBEHHOTO AEUCTBUSA
KoHcTuTyIIuy, a TakyKe 3allUThI IIpaB U CBOOOA YeAOBeKa U I'Pa’KAQHMHA.
Ho caepyeT oTMeTuTBH, UTO B yKa3aHHOU cdepe, HECMOTPA HAa aKTUBHYIO
AESITEABHOCTb AQHHOTO OpraHa, IyTeM IPUHATHUS Pa3AWYHBIX PeIIeHUH,
HaIpaBAEHHBIX Ha oOeclledyeHMe KOHCTUTYIITMOHHOCTHU AEMNCTBYIOIIEHN Ipa-
BOBOU 0a3bl, BCe €llle OCTAETCsI HepelleHHOW IpoOAeMa, CBSI3aHHAS C OT-
CYTCTBMEM B HOPMATHUBHBIX IIPABOBBIX aKTaX HOPM, PETyAHPYIOIINX MeXa-
HU3M HUCHOAHeHUA pemteHnM KoucturynuonHoro Cyaa, 4TO TakykKe HaNps-
MYIO MAW KOCBEHHO BAWSET Ha INOBHINIeHUE 3P(PeKTUBHOCTU aKTOB KoHC-
TUTYyIIMOHHOrO Cyaa.

[TpakTWKa TOKa3bIBAET, UTO TOABKO (PaKTHMUECKOe UCIOAHEHUEe PelleHul,
MIPUHSATHEIX OpraHaM¥W KOHCTUTYIITMOHHOTO KOHTPOASI, MCXOASL W3 peaAn3a-
MU CBOMX 3aKOHHBLIX TTOAHOMOYMWH, AeAaeT KOHCTUTYIIMOHHOE IIPaBOCYyAUe
PeaAbHBIM W 3aBepIlleHHBIM. [103TOMy MexaHW3M He3aBHCHUMOI'O OpraHa Cy-
A€OHOM BAACTH, 00eCHeumnBaloNINi BepXOBEHCTBO KOHCTUTYIIUN U 3AIUTY
ITpaB U CBOOOA YeAOBeKa U TPakpaHMHA, BKAIOUAET B ceOs B KauecTBe 00s-
3aTEeABHOTO dAeMeHTa oOecrieueHmre MCIIOAHEHUsI CYAeOHOTO akTa. DTO, KO-
HEUYHO JKe, ONPEAEASIeTCS HaAMIMeM 3aKOHOAATEABHO YCTaHOBAEHHOTO Me-
XaHW3Ma WCIIOAHEHUWS Ha3BaHHBIX pPelieHnH.

B cBsI3u Cc yeM cumTaeTcs IeAeCOO0pPAa3sHBIM AAS MCIOAHEHUS OpraHaMu
IyOAMYHOM BAacTU pelteHut KoncturynuonHoro Cyapa Haanure 3aKOHOAQ -
TEABHO 3aKpEeNAEHHBIX IIPOIEAYP MCIIOAHEHUS, Mep OTBETCTBEHHOCTH 3a
HEUCIIOAHeHUe CyAeOHBIX aKTOB B pa3yMHBIe CPOKU. B A@aHHOM caydae 3a-
KOHOAQTEABHO yCTaHOBAEHHBIE Mephl OTBETCTBEHHOCTH OYAYT paccMaTpH-
BaTbCsl B KauecTBe HEOOXOAUMBIX Mep IOCYyAapPCTBEHHOTO INPUHYKAEHUS,
00ecIeunBaIoOINX UCIOAHEHHe aKTOB AQHHOTO He3aBHCHUMOTO OpraHa Cy -
AeOHOM BAACTH.

MAXKAM MAXMYAOB. KOHCTUTYLIMOHHBIN CVYA PECITYBAUKU TAAJKNKVICTAH

Koucrurynuonnsii Cyp PecniyOamku Tap)KUMKHUCTAH KaK OpraH KOHCTUTY-
LHOHHOTO KOHTPOASl IIPUHUMAET aKThl, 3aBepllaoliie KOHCTUTYIUOHHOE
CYAOIIPOU3BOACTBO, B BUAE IOCTAHOBAECHUM UAU OIPEAEAEHHU, B KOTOPBIX
COAEp>KUTCS OOOCHOBAHHAS IIPABOBas MO3ULMSA, UMEIOIIas TaKKe Ba’KHOe
3Ha4YeHNe B IIPAaBOTBOPYECKON AESITEAbHOCTH.

CraTUCTUKA W IIPAKTHKa IIOKa3bIBAEeT, YTO C Ka’KABIM I'OAOM IIOBBIIIAETCS
WHTEHCUBHOCTB U YMCAO oOpalneHud B Konctutynuonusli Cyp PeciyOan -
Ku TapkukucTad. TakyKe CAeAyeT OTMETUTh, YTO, KOHEUHO JKe, A0 CUX IIOpP
B OOABIIIEN YacTU OOpallleHUM COAEpP’KaTCsS BOIPOCH], PacCMOTpPeHUe KO-
TOPBIX HE BXOAUT B moAaHOMoume KoHcTtuTynmoHHOTO Cyad, B CBSI3HM C UeM
IO TAaKWM OOpAaIeHUsIM 3asgBUTEASIM OTIPABASIIOTCS OTBETH, B KOTOPHBIX
pasbacHsaeTcda noaHoMoure KoHcturynuonHoro Cyaa.

Ho B neaom KouctutyrimonHsIM CyaoMm PecriyOAmKyM TapKMKUCTaH B IIEPUOA,
€ro AeSITEeALHOCTHM ObIA PacCMOTPEH PsiA, BOIIPOCOB, KOTOPhIE CHITPAAU 3aMeT-



HYIO POAb B OOecIleueHIU BepXOBeHCTBa KOHCTUTYIMH, YKPEIIA€HUN KOHCTH-
TYLIMOHHOM 3aKOHHOCTU U 3allIUTHI IIpaB U CBOOOA YeAOBeKa M I'PaKAQHMHA.

B ToMm uncae I'locranoBaenueM Koucturynuonuoro Cyaa PecniyOanku Taa-
XKUKUcTaH oT 16 okrsabpss 2001 ropa "OG6 ompepereHUM COOTBETCTBUS
Koucrurynumu PecnyOamkm TapskukucraHa dacta 1 cratbm 303 u gacty 1
crarbu 337 I'pa’kpaHCKOTO MPOIleCCYaAbHOro KopeKca Pecriybanku Tapsxu -
KHCTaH", COTAACHO KOTOPBLIM CTOPOHBI U APYTHE AUIA-YIACTHUKHU ITPOIIeC-
Ca AWIIIAAMCH ITpaBa OO’KAAOBAHUSA M ONPOTECTOBAHUSA PEIIEHUMN U OIpeAe-
Aerunt BepxosHoro Cypa PecnyOamkm TapKMKHCTaH, BBHIHECEHHBIX IIPHU
PacCMOTpPEeHUU AEeA B IepBOM UHCTAHIIWKM, OHM OBIAW IIPHU3HAHLI HE COOT-
BeTCTByIOIIUMH HOpMaM KoHcTuTynum. YKaszaHHoe [locTaHOBA€HUE AQAO
CTOPOHAM ¥ APYTIMM y4aCTHHKAaM IIpollecca IpaBO OO’KAAOBAHUSA M IIPHUHe-
CeHUs NMPOTeCTa Ha pellleHusa U onpepereHmusa BepxosHoro Cyaa PecniyOau-
KU Tap)KUKUCTAH IIPU PACCMOTPEHUU AEA B II€PBOYU MHCTAHIIWU.

Taxske caepyromum IlocranoBaeHneMm Koncrurynmuonroro Cyaa Pecmy® -
amkm Taprukuctad ot 20 guaps 2005 ropa "OO6 ompepereHUM COOTBET-
cTBUg cTaThM 181 X034MCTBEHHOrO MPOIECCYaAbHOTO KOAeKca PecrmyOau-
km TapxmkucTaH ctathaMm 17, 19 u yactu 2 cratbm 88 Koucturynum Pec-
nyoAuku TapKukucrtaH" craTtbsd 181 X03AMCTBEHHOTO IIPOILLECCYaAbHOTO
Kopekca PecriyOamkm TaAKUKUCTAaH B 4aCTH HENIPEAOCTABAEHMS CTOPOHAM
U APYTUM YYaCTHUKaAM IIpoIlecca IIpaBa IMPUHECEHUS HaA30pPHOM >KAAO0OBI
Ha BCTYNHUBIIHE B 3aKOHHYIO CHUAY PelIeHUS U IMOCTAHOBAEHUS 3KOHOMU-
YeCKUX CYAOB OblAa IIPM3HAHA He COOTBETCTBYIONIeU cTaThaM 17, 19 u gac-
™ 2 cratbu 88 KonctuTynuu PecnyOamkm TapkukucrtaH. Ha ocHoBaHuu
3TOTO CTOPOHAM M APYTMM Y4YaCTHMKAM IIpoIecca OBIAO MPEAOCTaBAEHO
IIPaBO IIPUHECEHUS HAaA30PHOM >KAAOOBI Ha BCTYIIMBIINE B 3aKOHHYIO CUAY
pelieHnd U MOCTaHOBAEHMS 3KOHOMUYECKUX CYAOB.

B KakpOM U3 NPUHATHIX HOCTaHOBAeHHU KoHcTurynuoHHEIN Cyp Pecrry©0-
AnkM TapKMKUACTaH yKa3blBaeT Ha HEOOXOAMMOCTb YTOUHEHUS U PA3BUTUA
3aKOHOAAQTEABHBIX HOPM AASl YCTPAHEHUSI HEOIIPEAGAEHHOCTH B IIPABOBOM
PEryAMpOBaHUM M OOecIleYeHHss KOHCTUTYIIJMOHHOTO CMBICAA NPHUMEHEeHMs
HOPM 3aKOHAa. 9(PPEeKTUBHOCTh PellleHN KOHCTUTYLIMOHHOIO CyAa OIIpeAe-
ASIeTCSI X BO3AEUCTBHEM Ha 3aKOHOTBOPYECKYIO M IIPABOIIPUMEHUTEABHYIO
AESITEABHOCTB, Ha IIPEOAOAEHHE HEeAOCTAaTKOB HOPMATUBHOI'O PEryAUPOBA -
HHS, K YACAY KOTOPBIX CA€AyeT OTHECTH HEeCOTAACOBAHHOCTBb MeKAY pas-
AWYHBIMU IIPABOBBIMU aKTaMu. Hepepkuil AoedeKT IpaBOBOTO PEryAUpOBa-
HHS, C KOTOPBIM KOHCTUTYLIMOHHBIN CyA CTAAKMBAEeTCS B IIpoLecce OCylle-
CTBACHUSL CBOEM AEATEABHOCTH, 3TO INPOOeA B 3aKOHOAATEABCTBE. AAs
KoucturynmonHoro Cyaa B CUAY COOPMYAUPOBAHHON UM IIPAaBOBOMU IIO3M -
WU IIPOOeA 3aKOHA MOJKET SBASATHCS OCHOBAHHWEM IIPOBEPKU KOHCTUTYLU -
OHHOCTU AQHHOTO 3aKOHQ, €CAM OH IIPUBOAUT K TAKOMY €r0 MCTOAKOBAHHIO
U IPUMEHEHMIO, KOTOpOe HapyllaeT MAW MOJKeT HApPYUIUTh KOHKPETHBIE
KOHCTUTYLIMOHHEIE IIPABa.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETU

HopmaTHBHBIM U METOAOAOTMUECKUM KPUTEPHEM OIleHKM ITPOOEAOB B 3aKO-
HOAA@TeAbCTBe A KorcTuTtynmonHoro Cyapa PecniyOanku TapKUKUCTAH 4B - 163



164 rsgerca Koucturynua PecriyOaukyu TapKMKHUCTAaH C 3aA0KEHHBIMU B HeU
MIPUHITUIIAaMM IOPUANUYECKOTO PaBEHCTBa, BEPXOBEHCTBA MPaBa, IIPaBOBOTO
rOCyA@pPCTBa, OaraHCa KOHCTUTYLIMOHHO 3alllUIJaeMbIX I[eHHOCTel, IIpaBo-
BOM OIIPEAEAEHHOCTH, IIOAAEP’KAHMS AOBepHUs TIpPakKA@H K 3aKOHYy U
AENCTBUSM r'OCyAQPCTBa, COPa3MepHOCTU OIpaHNUuYeHUs IIpaB 1 CBOOOA, IIpe-
3yMIIUM HEBUHOBHOCTH, IIOAHOU U d(O(PEKTUBHOU CYA€OHOU 3alllUTHL, pas-
MEAEHUS BETBEU BAACTU U OOYCAOBAEHHOU UM CUCTEMBI IPOTUBOBECOB U T.A.

Koneuno, B 11eAOM OBINO ObI ITeA€COOOPa3HBIM AOCTUUL OoAee 3(PHEKTUBHOTO
B3aMMOAEUCTBHS OPTraHOB KOHCTHUTYIITMOHHOTO KOHTPOASI C MHBIMM BLICHIUMU
OpraHaM{ rOCYAQPCTBEHHOM BAACTH B CUAY MX IIOAHOMOYHM B YaCTH COAEU-
CTBHS CBOEBPEMEHHOMY MCHOAHeHMIO pelleHnit KoHctuTymonHoro Cyaa.
KonkpeTtu3zaliys BO BHYTPEHHUX HOPMATHUBHBIX aKTax COOTBETCTBYIOIIUX TOCY-
AQPCTBEHHBIX OPraHOB IIPOLEAYPHl pearr3anyy pernieHuit KoHCTUTYIIMOHHOTO
Cyaa, a TakKe yCTaHOBAEHME BO3MOJKHBIX Mep IIepPCOHAABHON OTBETCTBEHHOC-
TU 3@ HEUCIOAHEHHe OOS3aHHOCTH II0 OOECIIeUeHUIO UCIIOAHEHUS PelleHUs
Koncruryimonnoro Cyaa SBASIETCS, TaKMM 00pa3oM, Upe3BBhIUaHO Ba’*KHBIM
ACIIEKTOM IIPOOAEMBI MCIIOAHeHUS pellleHnit KoHcTuTyimonHoro Cyaa.

B coorBeTcTBUU cO cTrathél 16 KoHCTUTYIIMOHHOTrO 3aKoHa PecnmyOAuKuU
Tapxukuctan "O Koucrurymuonaom Cyae Pecriybanku TapKUKUCTaH" ax -
THI AQHHOTO OpraHa SABAIIOTCSI OKOHYATEABHBIMH, O0KAAOBAHUIO He IOAAE-
KaT U 0043aTEeABHBI K UCIIOAHEHUIO BCEMM OpTaHaMU, MPEANIPUATHAMU, YU-
PEKACHUSIMY, OPTAaHU3AIUSAMU, MOAUTUYECKUMHU MapTUAMHU, WHBIMUA O00-
IIIECTBEHHBIMU OOBHEAMHEHUSIMHU, AOAJKHOCTHBIMM AUIIAMU ¥ TPaykAaHaAMU,
K KOTOPBIM OHU OOpaIlleHHI.

Tak>ke B 4yacTu TpeTBefI AaHHOfI CTaTbU IIPpeAyCMOTpeHa HOPpMa, COI'AACHO
KOTOpOfI 3dKOHBI 1 WHBIE HOPMATHUBHBIE IIPABOBBIE€ AKTBI MAM WX OTAEAb-
HbI€ IIOAOJKEeHU A, IIPU3HAHHBIE KOHCTI/ITYLII/IOHHBIM CY,A,OM HEeKOHCTUTYyILI -
OHHBIMM, YyTPAaUUBAIOT CHAY, OAHOBPEMEHHO OTMEHSIs1 AefICTBI/Ie APYTux
HOPMATHUBHBIX IIPABOBBIX M HMHBIX AKTOB, OCHOBAHHBLIX HA AKTe, IIPXM3HAH-
HOM HEKOHCTUTYIIMMOHHBIM.

MAXKAM MAXMYAOB. KOHCTUTYLIMOHHBIN CVYA PECITYBAUKU TAAJKNKVICTAH

B paspere 2 KoncrurymuonHoro 3akoHa PecmyOamku Tapxukucran "O
Koucrurynuonanom Cyae Pecniyoavku TapXUKUCTaH', YCTaHABAMBAIOIEM
IIpaBUAa Ccyponpom3BoacTBa B KoHcturynuonHoM Cyae PecnyOamku Taa-
SKMKUCTaH, HOPMBI, Kacaloluecss UCIIOAHeHUs pellleHuss KOHCTUTYIIMOHHO -
ro Cypa, oObepAUHAIOTCA B ABYX CTaTbaX (94 m 55). Tak, B COOTBETCTBUU C
yacTeio 1 crarbu 54 AQHHOTO HOPMATUBHOIO IIPABOBOTO aKTa IIOCTAHOBAE-
HUA U 3akAtoueHust KonctutynuoHHoro Cyaa BCTYIHAIOT B CUAY C MOMEHTA
NIPUHATUS UAU C MOMEHT], YCTaHOBAEHHOI'O B HUX. VHBIEe aKThl BCTYIAIOT
B CHAY C MOMEHTa UX OTAallleHns. KAIOUeBYIO POAb B HMCIIOAHEHUM pellle -
Hut KoucturynuoHHoro Cypa HUIparoT TaKKe ABA CYIIECTBYIOIIMX BaX -
HeUImux cBoMcTBa akToB KouHctuTrynmorHHoro Cypa PecnyOaumku Tapxu-
KHUCTAH - UX OKOHYATEABHOCTb M O0S13aTE€ABHOCTb.

YacTte 2 cTtaTeu 54 A@aHHOTO KOHCTUTYIIMOHHOTO 3aKOHA AACHUT, 4TO IIOCTA -
HOBAeHHA U 3aKkatoueHus KoHcrurynumonHoro Cypa PecnyOaurm  Tapsxu-
KHUCTaH MyOAUKYIOTCSI M OCBEIIAIOTCA B CPEACTBAX MacCOBOM MH(MOPMAIIUY,



o pemrennto Korncrurynuonuoro Cyaa ero WHble aKThl TAK)KE MOTYT OBITh
OITyOAMKOBAHBI. YCTAHOBAE€HHAas HOpPMa KOHCTUTYLIMOHHOIO 3aKOHQ, BO-
IIEPBBIX, SBASETCS OAHOUW M3 (POpM pearu3anuy IPUHIUIIA TAACHOCTU B
KOHCTUTYLIMOHHOM CYAOIIPOM3BOACTBE, U, BO-BTODBIX, COAEHCTBYET AOAXK -
HOMY U ON€PATMBHOMY KCIIOAHEHWIO UTOTOBBIX pelleHuN KOHCTUTYyLIHOH-
Horo Cypa, Tak Kak O IPUHATHUU TAKOTO PeIleHus AOBOAUTCS AO BCeoOIe-
TrO CBEAEHUS Yepe3 CpeACTBa MacCOBOM MHGOpPMaAIUU.

Tak>ke B 3TOU Ke CTaTbe YIIOMHHAETCH IlepedeHb I'OCYAAPCTBEHHBIX Opra-

HOB U CTOPOH KOHCTUTYLIMOHHOI'O CYAOIPOM3BOACTBA, KOTOPBIM B 00sd3a-

TEABHOM IIOPSIAKE HAIPaBASIOTCS ITIOCTAHOBACHMS U 3aKAIO4eHHsT KoHcTh-

TynuoHHoro Cypaa PecniyOamku TapxukucraH. HanmpaBasia UM CBOU UTOIO-

Bhle pemenus, KorncrturynuoHubeil Cyp PeciyOaukm TapKUKHCTaH TeM ca-

MBIM OOSI3BIBA€T COOTBETCTBYIOIIUE TIOCYAAPCTBEHHBIE OpPraHbl BAACTU U
AONKHOCTHBIX AUI] IPUHATH HAAAESKAIIUE MePhI AA UCIIOAHEHUS PellleHuU
Koncrurynmonnoro Cyaa.

Oco0011 3HAUUMOCTBIO pellleHuy, nNpuHuMaeMblx KorcturynuonsbsM Cy -
AoM Pecrnrybauku TapKUKHCTaH B paMKaXxX IIPeAOCTaBA€HHBIX eMy KoncTu-

Tyuuent Pecnyoanku TapKUKMCTaH MCKAIOUUTEABHBIX IOAHOMOUYUH 110 IIPO-

BepKe KOHCTUTYIIMOHHOCTH HOPMATUBHBIX IIPABOBBLIX aKTOB, IIPEAOIIPeAe-

AseTCsI HeOOXOAMMOCTh UX HEYKOCHUTEABHOI'O MCIIOAHEHMS OpraHaMU ro -
CYAQPCTBEHHON BAQCTH U AOAJKHOCTHBIMM AUIIAMH, 4eM O0eCIIeUMBaIOTCS
TpeOOBaHUA E€AMHCTBA KOHCTUTYIIMOHHO-IIPABOBOI'O IIOAS PECHyOAUKU U
HEeAOITyCTUMOCTH IIPOTUBOIIOCTABAEHUSI 3aKOHHOCTUA M 11eAeCOOOPa3HOCTH.

KoneuHO, AN IPHMOCTAHOBAEHUS AEMCTBUM HOPM 3aKOHA W WHBIX HOpMa-
TUBHBIX [IPABOBBIX AKTOB, IIPU3HAHHBIX HEKOHCTUTYLLIMOHHBIMU, U IIPEAOT-
BpallleHusl IPUMeHeHUs UX B OyAyllleM B ADYTMX IIPABOOTHOIIEHUAX HeOO-
XOAMMO CBOEBpPeMeHHOe oOeclieyeHre HUCIIOAHEHUS IIOCTAaHOBAeHUsA KoHc-
TUTYUOHHOTO CyAa COOTBETCTBYIOIIUMU YIIOAHOMOUYEHHBIMU CYOBeKTaMU.
B cBs3u c 3TUM B cTaThdax 16 u 55 ykazaHHOro KOHCTUTYIIMOHHOrO 3aKOHA
IIPeAyCMOTpEHa HOPMa, B COOTBETCTBUM C KOTOPOM HEUCIIOAHEHMe, HEHaA -
AeXKalllee HCIIOAHEeHHe AMOO BOCIIPEIATCTBOBAHUWE WUCIIOAHEHUIO pelleHUs
Koncturynmonnoro Cypa PecnmyOanku TapKMKHUCTAH BA€YET OTBETCTBEH -
HOCTB, YCTAHOBACHHYIO 3aKOHOM.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYLIMOHHOE ITPABOCYAUE B HOBOM TBICAYEAETU

B meaoM 3aKOHOAQTEABHO IIPOBO3TrAAllleHHasl 0053aTeAbHOCTb MCIIOAHEHUS
VKa3aHHBIX aKTOB He BA€YET 3a COOOM aBTOMATUYECKOM pearu3aliuy MX
npepnucaHni. TOABKO (paKTHUeCKOe HUCIOAHEHWe pellleHnu KoHcTuTyu-
onHoro Cypa AeraeT KOHCTUTYILIMOHHOE IIPAaBOCYAME PeaAbHBIM U 3aBep -
LIIEHHBIM, AASL 4ero TpeOyeTcsl 3aKOHOAAQTEAbHOe 3aKpellAeHUe IIPOLIeAYP
HUCIIOAHEHUSI AQHHBIX aKTOB, @ TaK)Xe Mep IOCyAapPCTBEHHOI'O MPUHYXKAE -
HUS K UCIOAHeHMIO akToB KoHcturynuonHoro Cyaa.

CAepyeT OTMETUTH, YTO CTaThEN 3063 YTOAOBHOTO KoAeKca PecryOoauku Tap, -
SKUKUCTAH IIPeAyCMOTpeHa oOIjasi HopMa, B COOTBETCTBUU C KOTOPOM 3a
3A0CTHOE HEUCIIOAHEHUE IIPEACTaBUTEAeM BAACTU, TOCYAAPCTBEHHLIM CAY -
JKalllUM OpraHa MeCTHOTO CaMOYIIPaBAE€HUS, @ TAK’Ke CAY KAIlUM TOCyAap -
CTBEHHOI'O yYpPe>KAEHHUS, KOMMEPUYeCKON MAM MHOU OPTaHU3aIluK BCTYIINUB-
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166 IIAX B 3aKOHHYIO CHUAY IIDUTOBOPA CyAQ, PellleHus CyAa UAU MHOTO CyAeO -
HOT'O aKTa, @ PABHO BOCIIPENATCTBOBAHUE UX UCIIOAHEHUIO IIPEAYCMATPUBa-
eTcsl YTOAOBHOE HaKa3aHHe.

Ecam oOpaTuTh BHMMaHHME Ha POAb CaMOI'0 OpraHa KOHCTUTYIIMOHHOTO
KOHTPOASI B OOeClleYeHMH CBOUX AaKTOB, TO OH He HMeeT AAS 3TOrO
COOCTBEHHOI'O IIPUHYAUTEABHOTO MeXaHM3Ma, YTO, KOHEYHO, He IIPUCYIIe
TaKOTO PoAa opraHaM. OH B OCHOBHOM MOXKET BAUATH Ha 3TOT IPOLECC C-
HOCTBIO IIPABOBBLIX apr'yMeHTOB M BBEIBOAOB, OOOCHOBBIBAEMBIX B CBOUX pe-
LUIEHUSX.

CBoeBpeMeHHOe U B TIOAHOM OO0BeMe MCIIOAHeHUe pelnieHni KoHcTuTymm-
oHHOTO CyAa CAY’KUT OOeCIleueHUI0 eANHOTO KOHCTUTYIIMOHHO-IIPABOBOTO
IIOASI B YCAOBHSAX IIPABOBOT'O T'OCYAQPCTBA, YeM, B KOHEUHOM cYeTe, Ollpe-
AEASIEeTCSI BEPXOBEHCTBO M TIPsSMOe AercTBHe KOHCTUTYIIMM CTpaHBI, He-
3BI0AEMOCTb TOCYAQPCTBEHHOT'O CyBepeHUTeTa KaK Ba’KHEMIIeN COCTaBAS-
IOI[eN OCHOB KOHCTUTYIIMOHHOTO CTpPOs TapKUKHCTaHa.

Od(peKTUBHOCT, HUCIIOAHeHUs pelileHul Koucturynuonsoro Cyaa B ocC -
HOBHOM HaXOAUTCSI BO BHYTPEHHEN B3aUMOCBSI3U U COOTHOIIEHUM C IIOHH -
TUAMU 3(PPEKTUBHOCTU KOHCTUTYLUOHHOTO KOHTPOASA U 3PPEKTUBHOCTU
KOHCTUTYLIJUOHHOIO CYAOIIPOM3BOACTBA. PacKpwITHe 3TOM B3aUMOCBS3U
IIPEACTaBASIET COOOM KOMIIAEKCHBIM U CHUCTEMHBIM MOAXOA K ITOHUMaHUIO
53(pheKTUBHOCTH UCIOAHeHUs pelleHull KoncrurynuoHHoro Cyaa. Koneu -
HO, TIOA OCHOBHBIM KpuTepueM 3(P(eKTUBHOCTH MCIOAHEHUS peIlleHuN
KoucturynumonHoro Cypa caepyeT IOHUMATh CBOEBPEMEHHOCTh WX UCIIOA-
HEeHUs, OCHOBAHHYIO Ha HAAWUUHN COIJMAABHO-IIEHHOCTHOTO COAEPIKaHUSd B
pewenuax KoHctuTynuoHHoro Cyaa, U IIOCAEAYIOIIUM ydeT B AENCTBYIO-
111eM 3aKOHOAATEABCTBE.

MupoBO# OIBIT AEATEABHOCTH OPraHOB KOHCTUTYIIMOHHOI'O KOHTPOAS IIO -
Ka3bIBaeT, 4YTO 3(PPEKTUBHOCTL HUCIIOAHEHUSA CyAE€OHBIX aKTOB 3aBUCHUT OT
IIOAHOTHI M KayecTBa 3aKOHOAATEABHOT'O PETryAMPOBAHUS BOIIPOCOB O IIO -
pSAAKe, CpOKaxX HCIIOAHEHUS, OTBETCTBEHHOCTH 3a HEUCHOAHEeHUEe aKTOB
KOHCTUTYLIMOHHOI'O CYAQ, U COOTBETCTBEHHO HEIIOAHOE 3aKOHOAATEAbHOE
yperyAupoBaHue AQHHBIX BOIIPOCOB He II03BOASET CBOEBPEMEeHHO olecIle -
YUTH UCIIOAHEHUE MPUHATHIX KOHCTUTYIIMOHHBIM CYAOM aKTOB.

MAXKAM MAXMYAOB. KOHCTUTYLIMOHHBIN CVYA PECITYBAUKU TAAJKNKVICTAH

AHaAM3 OTEYEeCTBEHHOI'O 3aKOHOAATEABCTBA CBUAETEABCTBYET O HEAOCTATOU-
HOCTH 3aKOHOAQTEABHOI'O PErYAMPOBAHMSA BOIIPOCOB O IIPOIIEAYPAX UCIIOAHE-
HU4 OpraHaMM TOCYAAQPCTBEHHOM BAacTu peleHni Koncturynmonsoro Cy-
Ad, 00 OTBETCTBEHHOCTH OPTAHOB M MX AOAKHOCTHBIX AWI] 3@ HEHWCIIOAHEHUE
akTOB. CAeAyeT TaK)Ke OTMETUTH, YTO BCE 3TO BACUET 3a COOOM BO3MOKHOCTH
AAVTEABHOTO HEWCIIOAHEHUS PeIleHNUM OpraHa KOHCTUTYIIMOHHOTO KOHTPOAS
O IIPU3HAHUU HE COOTBETCTBYIOIIMMM HOPMATHBHBIE IIPABOBBIE AKTHI, HApPY -
HIAQIOIIIMeEe TIPaBa U CBOOOABI YEAOBEKA U IPa’KAAHMHE, KOHCTUTYyIUN.

CBoeBpeMeHHOe HeUCIIOAHeHUe pelleHud KoHcTurynuoHHoro Cyaa CBU -
AETEABCTBYET U O HAaAMYUHU IIPOOEAOB B IIPAaBOBOM, B TOM UHMCAE 3aKOHOAQ -
TEABHOM PEeryAnpOBaHMNY, BHIPA’KAIOUINXCI B OTCYTCTBUU YETKO IIPONMCAH-



HBIX IIPOLEAYD U CPOKOB HCIIOAHEHUs, a TaKXXe Mep OTBEeTCTBEHHOCTU 3a
HeHNCIIOAHeHUe AU00 IIPOCPOYKY UCIIOAHEHUA CY,A,e6HBIX AKTOB, 4YTO ITOAPBI-
BaeT aBTOPpUTET OpraHa KOHCTUTYIIMOHHOI'O KOHTPOAsL B CTPaHe.

K coxxanenuto, 3(pheKTUBHOCTE AEATEABHOCTH OPraHOB KOHCTUTYIIMOHHOI'O
KOHTPOAS, B TOM YHCAE OPraHOB CyA€OHOM BAACTH B IIEAOM, AO CHX IIOpP OIle-
HMBAETCS TOABKO II0 TeM IIOKA3aTeAsM, KOTOphle XapaKTepU3YIOT KauecTBO
Ipoliecca pacCMOTPEHUSI U paspellleHns 3asBAeHHBIX CyObeKTaMu oOpaliie-
HUSI TPeOOBaHWY, HO B KOTOPLIE He BKAIOUAETCS IIPOIIeCC MCIIOAHEHUS! aKTOB,
00eCreynBaroIni pearbHOe BEPXOBEHCTBO KOHCTUTYIIMM M BOCCTAHOBAEHUE
HapyIIeHHLIX 1IPaB, CBOOOA U 3aKOHHBIX MHTEPECOB YeAOBEeKa U I'PakAQHMHA.

B cBsi3u ¢ yeM MBI BHIpa’kaeM CBOIO COAMAAPHOCTDL C MO3UIMEN HEKOTOPHBIX
YUEHBIX - IIPABOBEAOB O TOM, YTO IIEA€COOOPa3HO B PaMKaX 3aKOHOAATEAB-
CTBQ, OIPEAEASIONIETO IIPABOBYIO OCHOBY AESITEABHOCTH OPTaHOB T'OCYAAp-
CTBEHHOM BAACTH, BKAIOYHUTE IIOAOKEHUE, YCTaHaBAMBalollee 00s3aTeABHOCTD
WCIIOAHEHUSI PellleHUN OPraHOB KOHCTUTYITMOHHOTO KOHTPOASI M YCOBEpPIIIEeH-
CTBOBaHME MeXaHW3Ma MCIIOAHEHUS PelIeHUH KOHCTUTYITMOHHBIX CYAOB.

[To3BOALTE elle pa3 BbIPA3UTHb 6AaFOAapHOCTB OpraHM3aTOpPaM AAHHOT'O Me-
POIIPpUATHUA 3a TEeMABIN IIpueM U IroCTelIpUuMCTBO.

Baaropapro 3a BHUMaHuUe!

SUMMARY

Despite the fact that the constitutional justice is a new constitutional-legal
institution, which is executed by the Constitutional Court of the Republic
of Tajikistan, the role of the latter has recently increased in the society by
the means of adoption of the decisions, implementation of which aids to
ensuring of the rule and direct action of the Constitution, as well as rights
and freedoms of the person and a citizen.

Though the legislators announced bindness of implementation of the consti-
tutional acts, it does not entail their automatic execution. Only factual imple-
mentation of the decisions of the Constitutional Court makes the constitu-
tional justice real and final. For this, legislatively envisaged procedure of
implementation of the decisions, as well as remedies of state enforcement of
implementation of the acts of the Constitutional Court is needed.

The analysis of the national legislation states that there a lack of legisla-
tive regulation of the procedures of implementation and non-implementa-
tion of the decisions of the Constitutional Court by the bodies of state
power and state officials.

MEXAYHAPOAHBINI AABMAHAX. KOHCTUTYIIMOHHOE ITPABOCYAVE B HOBOM TBICAYEAETVN
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Introduction

1. I would like to begin by saying that I feel extremely honoured to be
here and I am very grateful to the Constitutional Court of the Republic of
Armenia and the Venice Commission for having invited me. The European
Convention on Human Rights is more than ever our common heritage
(“patrimoine”) and in this respect we share a common responsibility at
national and international level. But today, perhaps the real issue here is
how rights — especially human rights — are to be taken “seriously” to
borrow Dworkin’s expression'.

2. As we are all aware, human rights are not an ideology or a thought
system. To have any meaning in the lives of individuals and communities,
they must be translated into action and embedded in practice. A judgment
of the European Court of Human Rights is not an end in itself, but a
promise of future change, the starting-point of a process which should
enable rights and freedoms to be made effective. This means that the
recognition of human rights is inseparable from their implementation.
Thus the execution of the Court’s judgments is a fundamental aspect of
the European human-rights protection system: “If the Court’s long-term
viability is to be ensured, it is essential that Member States take appro-
priate measures to implement the Court’s judgments and prevent repeat

violations™?.

3. Multatis mutandis, what the Court has stated for domestic courts, i.e.
that the execution of judgments is an integral part of the trial, applies
equally to the judgments of the Court itself. Today, more than ever, the

' R. Dworkin, Taking rights seriously, Cambridge, Harvard University Press, 1977.

% Lord Woolf, Review of the working methods of the European Court of Human Rights, Strasbourg, December 2005,
p. 66, and to similar effect, N. Fricero, “L’exécution des arréts de la Cour européenne des droits de I’homme: un
enjeu pour I’Europe”, in Studia in honorem Pelayia Yessiou-Faltsi, Athens, Sakkoulas Publishers, 2007, p. 107.



execution of judgments is “one of the keys to improving the European
human-rights system”?, because it is obvious that both the Court and the
Member States, the governments and the applicants, suffer from the non-
execution of judgments which is a real “gangrene”. Lastly, as E. Lambert
explains, “while the European Union has relied mainly on a constraint-
based model, on infringement proceedings coupled with daily fines and on
a delegation or elite model of accountability to compel states to enforce
the judgments of the Court of Justice of the European Communities
promptly, the Council of Europe has opted for a very different approach:
that of persuasion, co-ordination among the various national and
European bodies concerned, and accountability of authorities at different
levels, in keeping with the participatory model of accountability”*. In this
regard, the significant developments observed in the recent practice of the
Court can be explained by its willingness to assume its share of responsi-
bility in the matter of execution of judgments.

4. Against this background, dialogue between judges is indispensable, a
dialogue with the national courts which the European Court of Human
Rights is keen to maintain, intensify and deepen’. In this respect,
Constitutional Courts are our best allies.

5.The Court has opted for a relatively flexible system, requiring States to
achieve a particular result while leaving them free to choose the means to
do so (I). However, the Court, without going so far as to require States
to use specified means to ensure the execution of a judgment, has
indicated the most appropriate means (II).

I. The starting principles

6. The States Parties to the Convention have undertaken to execute the
Court’s judgments. This obligation originates in Article 1 of the
Convention, which provides that the Parties are to “secure to everyone
within their jurisdiction the rights and freedoms” guaranteed by the
Convention. Accordingly, a violation of the rights guaranteed by the
Convention may entail the international responsibility of the States
Parties.

7. Article 46 § 1 of the Convention provides: “The High Contracting
Parties undertake to abide by the final judgment of the Court in any case

® E. Lambert Abdelgawad, “L’exécution des arréts de la Cour européenne des droits de I’homme (2006)”, Rev. trim.
dr. h., 2007, p. 669.

1d., The execution of judgments of the European Court of Human Rights, Human Rights Files, n° 19, Strasbourg,
Council of Europe, 2nd ed., 2008, p. 71.

European Court of Human Rights, Dialogue between judges, Strasbourg, Council of Europe, 2005; 2006; 2007;
2008; 2009; 2010; 2011; 2012. See:
www.echr.coe.int/ECHR/EN/Header/Reports+and+Statistics/Seminar+documents/Dialogue+between+Judges/
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to which they are parties.” However, under Article 46 § 2, supervision
of the execution of judgments remains within the Committee of Ministers’
exclusive competence.

8. This wording limits the States’ obligation, as the judgment is binding
only on the States that are parties to the case and concerns only the case
at hand. From a very early stage the Court emphasised the declaratory
nature of its judgments, stressing that States were free to choose the
means to execute them: “Admittedly, it is inevitable that the Court’s deci-
sion will have effects extending beyond the confines of this particular case,
especially since the violations found stem directly from the contested pro-
visions and not from individual measures of implementation, but the deci-
sion cannot of itself annul or repeal these provisions: the Court’s judgment
is essentially declaratory and leaves to the State the choice of the means
to be utilised in its domestic legal system for performance of its obligation
[under Article 53]7°. This fundamental aspect of the Marckx judgment
has been reiterated on many occasions in the Court’s subsequent case-law.

9. States must take measures to put an end to the violation but they
remain free to determine what type of measures would be appropriate, as
D. Anzilotti observes: “International law does not in principle specify the
means by which the State must perform its duties. Such means are in fact
so closely linked to the State’s internal organisation that international law
cannot determine them without invading a sphere which it is entirely for-

997

bidden to enter””.

10. Furthermore, the Court’s judgments are not directly enforceable. The
Court may find a violation but its judgment cannot amend or invalidate
the act by the State which gave rise to the violation. States are thus under
an obligation to achieve a particular result in relation to the Court’s judg-
ment, as the Council of Europe’s Parliamentary Assembly has pointed out:
“Since the Court does not tell states how to apply its decisions, they must
consider how to do so themselves. The obligation to comply with judg-
ments is an obligation to produce a specific result — to prevent further
violations and repair the damage caused to the applicant by the viola-
tion™®.

11. States may opt for general and/or individual measures. General meas-
ures are intended to amend provisions of domestic law whereas individual
measures seek to put an end to the violation in respect of the applicant in
the case at hand.

® ECtHR, Marckx v. Belgium, judgment of 13 June 1979, § 58.

? (Cited in V. Esposito, “La liberté des Etats dans le choix des moyens de mise en ceuvre des arréts de la Cour
européenne des droits de I’homme”, Rev. trim. dr. h., 2003, pp. 823 et seq.

8 Parliamentary Assembly report on Execution of judgments of the European Court of Human Rights, Doc. 8808, 12
July 2000, § 35.



12. The Court has clarified the content of the States’ obligation to
achieve a particular result as regards the execution of judgments. Where
individual measures are concerned, the aim it has set is the removal of
the consequences of the violation and the restoration of the previous sit-
uation for the applicant (restilutio in inltegrum). In Papamichalopoulos
and Others v. Greece, wich was the first case in which the Court
encouraged a State to return property, the Court stated: “... a judgment
in which the Court finds a breach imposes on the respondent State a
legal obligation to put an end to the breach and make reparation for its
consequences in such a way as to restore as far as possible the situation
existing before the breach.” On the basis of its finding of a violation of
Article 1 of Protocol No. 1, it held that “the return of the land in issue

. would put the applicants as far as possible in a situation equivalent
to the one in which they would have been if there had not been a
breach” of the Convention®.

13. Thus, in order to ensure that these aims are achieved, the Court has
begun progressively to give indications in its judgments as to the type of
measures that States might take.

II. New directions

14. While emphasising the State’s freedom of choice in matters of execu-
tion, in the past few years the Court has increasingly stated its views as
to the most effective means of ensuring that judgments are executed. In
the case of Scozzari and Giunta v. Italy of 13 July 2000, while the Court
drew attention to the role of the Committee of Ministers in the execution
of judgments and to the State’s freedom of choice, it stressed that the
means employed must be “compatible with the conclusions set out in the
Court’s judgment”'. This compatibility requirement means that the State
must take care when exercising its freedom of choice. In other words, the
State must be guided by a “single objective parameter, namely the suit-
ability of the means in relation to the aim pursued™'.

15. In the wake of Protocol No. 14 of 13 May 2004 which, quite right-
ly, reflects an awareness of the issue of execution of the Court’s judg-
ments, the Court’s recent case-law has tended in two new directions.

9 ECtHR, Papamichalopoulos and Others v. Greece judgment (Article 50) of 31 October 1995, § 34. See also ECtHR
(GC), Brumarescu v. Romania judgment (just satisfaction) of 23 January 2001, § 22.

Y ECtHR (GCQ), Scozzari and Giunta v. Italy judgment of 13 July 2000, § 249; ECtHR (GC), Sejdovic v. Italy judgment
of 1 March 2006, § 119; ECtHR, Aleksanyan v. Russia judgment of 22 December 2008, § 238.

"'V, Esposito, “La liberté des Etats dans le choix des moyens de mise en ceuvre des arréts de la Cour européenne des
droits de I’homme”, op. cit., pp. 836.

INTERNATIONAL ALMANAC. CONSTITUTIONAL JUSTICE IN THE NEW MILLENNIUM

171



172

FRANCOISE TULKENS. EUROPEAN COURT OF HUMAN RIGHTS

A. Specific measures

16. First, the Court is moving towards a practice of indicating to the State
concerned specific measures aimed at remedying a violation both in a par-
ticular case and in other identical cases which are pending before it".
Retrial or reopening clause

17. As a matter of fact, the Committee of Ministers, the body respon-
sible for supervising the execution of the Court’s judgments, encour-
ages States to afford applicants the possibility of requesting the reopen-
ing of proceedings at national level. The Committee’s position on
reopening is clearly expressed in its Recommendation No. R (2000)
2 of 19 January 2000. According to this Recommendation, the re-
examination of a case or reopening of proceedings is “the most effi-
cient, if not the only, means of achieving restitutio in integrum?”, i.e.
to ensure that the injured party “is put, as far as possible, in the same
situation as he or she enjoyed prior to the violation of the
Convention”". On the whole, Recommendation No. R (2000) 2 has
been well observed by States. However, its implementation is not uni-
form and varies according to the type of proceedings (civil, criminal,
administrative). Moreover, it may be interesting to note the observa-
tion by E. Lambert-Abdelgawad in 2006 that “[t]he scenario of a vio-
lation of the right to an independent and impartial tribunal is the most
common ground for reopening proceedings”'. Today it seems to me
that the scope of reopening is becoming broader and more diversified.

18. Therefore, in some judgments, the Court, in addition to finding a
violation of Article 6 § 1, has indicated that the most appropriate
means of remedying the violation would be to have the case retried".
In its Salduz v. Turkey judgment of 27 November 2008, the Grand
Chamber inserted the retrial clause in its reasoning under Article 41,
finding that the most appropriate form of redress would be the retrial
of the applicant in accordance with the requirements of Article 6 § 1,
should the applicant so request. Hence, the majority opted for an
approach consisting in not inserting the retrial clause in the operative

2 ECtHR, Tekin Yildiz v. Turkey judgment of 10 November 2005, §§ 91 et seq., and ECtHR, Xenides-Arestis v. Turkey
judgment of 22 December 2005, § 40.

'3 For an analysis of the Recommendation, see, in particular, M. Hunt, “State Obligations following from a Judgment
of the European Court of Human Rights”, in T. Christou & J.P. Raymon (eds.), European Court of Human Rights,
Remedies and Execution of Judgments, London, BIICL, 2005, pp. 39-42, and E. Lambert-Abdelgawad, “Les procé-
dures de réouverture devant le juge national en cas de ‘condamnation’ par la Cour européenne”, in De [ effectivité
des recours internes dans [’application de la Convention européenne des droits de I’homme, Brussels, Bruyant-
Nemesis, 2006, pp. 202-204.

' E. Lambert-Abdelgawad, “Les procédures de réouverture devant le juge national en cas de ‘condamnation’ par la
Cour européenne”, op. cit., p. 206.

'S ECtHR (GC), Ocalan v. Turkey judgment of 12 May 2005; and ECtHR, Claes and Others v. Belgium judgment of
2 June 2005, § 53.



provisions. In their joint concurring opinion, Judges Rozakis,
Spielmann, Ziemele and Lazarova Trajkovska expressed the view that
the clause should also have been included in the operative provisions,
as it was the Court’s duty to urge the domestic authorities to make use
of the reopening procedure, provided, of course, that the applicant so
wished. Nevertheless, since Salduz, it has been the consistent practice
of the Grand Chamber and the different Sections to include the retrial
clause mainly in the reasoning of the judgment'.

Individual measures

19. Since 2004, on the basis of the Papamichalopoulos precedent, the
Court has regularly ordered the adoption of individual measures of execu-
tion even outside the scope of Article 1 of Protocol No. 1. It has justified
this approach by the nature of the violation in issue.

20. In exceptional cases, where the very nature of the violation leaves lit-
tle scope for choosing between different types of remedial measures, the
Court may decide to indicate a single individual measure, having regard
to the particular circumstances of the case and the urgent need to put an
end to the violation found. Thus, for instance, in cases relating to the
physical liberty of the applicants, the Court did not hesitate to request the
respondent State to secure the applicant’s release immediately or “at the

917

earliest possible date”".

21. With regard to conditions of detention, one case worthy of note is the
Siawomir Musiai v. Poland of 20 January 2009, concerning the detention
of a person with a mental disability in ordinary prisons, in which the
Court found a violation of Article 3 of the Convention. The Court request-
ed Poland to secure to the applicant “at the earliest possible date” ade-
quate conditions of detention in an institution capable of providing him
with the necessary psychiatric treatment and constant medical supervi-
sion'®.

16 See, for instance, the Grand Chamber judgments in Cudak v. Lithuania (23 March 2010, § 79), Sakhnovski v. Russia
(2 November 2010, § 112) and Taxquet v. Belgium (16 November 2010, § 107), and the following judgments by
the five Sections: Lesjak v. Croatia (18 February 2010, § 54); Orhan Cagan v. Turkey (23 March 2010, § 47);
Postolache (no. 2) v. Romania (6 July 2010, § 54); Laska and Lika v. Albania (20 April 2010, § 75); and Borotyuk
v. Ukraine (16 December 2010, § 92).

' For cases of arbitrary detention in breach of Article 5 of the Convention, see ECtHR (GC), Assanidze v. Georgia
judgment of 8 April 2004, point 14 of the operative provisions; ECtHR (GC), Ila‘cu and Others v. Moldova and
Russia judgment of 8 July 2004, point 22 of the operative provisions; and ECtHR, Alexanian v. Russia judgment
of 22 December 2008, point 9 of the operative provisions. For a case of a prison sentence in breach of Article 10
of the Convention, see ECtHR, Fatullayev v. Azerbaijan judgment of 22 April 2010, point 6 of the operative pro-
visions.

'8 ECtHR, Slawomir Musial v. Poland judgment of 20 January 2009, § 108, under Article 46, and point 4 (a) of the
operative provisions. By contrast, in the judgments of Poghossian v. Georgia of 24 February 2009 and Dybeku v.
Albania of 18 December 2007, the Court confined itself to indicating, under Article 46 alone, general measures
relating to conditions of detention and the medical treatment of prisoners.
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22. As regards determination of the sentence imposed or liable to be
imposed on the applicant, in Scoppola (no. 2) v. Iltaly, the Grand
Chamber, after finding a breach of Articles 6 and 7, requested the State
to ensure that the applicant’s sentence of life imprisonment be replaced
by a penalty not exceeding thirty years’ imprisonment"”. In Al-Saadoon
and Mufdhi v. the Uniled Kingdom, the Court held that there had been
a breach of Article 3 because there were substantial grounds for believ-
ing there to be a real risk of the applicants being condemned to the death
penalty and executed in Iraq. It held, under Article 46 alone, that the
United Kingdom Government must seek to put an end to the applicants’
suffering as soon as possible, by taking all possible steps to obtain an
assurance from the Iraqi authorities that they would not be subjected to
the death penalty®.

Restitution of property and enforcement

of domeslic judicial decisions

23. In cases concerning unlawful deprivation of property, the Court does
not hesitate to use its powers to indicate measures with a view to ensur-
ing restitution of the property in question, while giving the respondent
State a choice between restitution and compensation of the applicant®'.
Only where restitution is impossible will the Court make an immediate
award for pecuniary damage without indicating restitution of the proper-
ty as the preferred solution®.

24. The Court has also used its power to indicate individual measures in
cases concerning failure to enforce a domestic ruling, in order to direct
the respondent State to ensure enforcement®.

Speeding-up of trial and/or release of applicant pending trial

25. Where there has been a breach of the right to a trial within a rea-
sonable time and the domestic proceedings are ongoing, the Court may
indicate under Article 41 that an appropriate means of putting an end to
the violation found would be to conclude the trial as speedily as possible*.

9 ECtHR (GC), Scoppola (no. 2) v. Italy judgment of 17 September 2009, § 154.

2 ECtHR, Al Saadoon and Mufdhi v. the United Kingdom judgment of 2 March 2010, § 171.

2 See ECtHR (GC), Brumdrescu v. Romania judgment (just satisfaction) of 23 January 2001; ECtHR, Hirschhorn v.
Romania judgment of 26 July 2007; ECtHR, Katz v. Romania judgment of 20 January 2009; and ECtHR, Dacia SRL
v. Moldova judgment (just satisfaction) of 24 February 2009.

2 See, for example, ECtHR, Belvedere Alberghiera S.r.l. v. Italy (just satisfaction) judgment of 30 October 2003, §
34; and ECtHR (GC), Guiso-Gallisay v. Italy (just satisfaction) judgment of 22 December 2009, § 96.

3 See, for instance, ECtHR, Karanovie v. Bosnia and Herzegovina judgment of 20 November 2007; ECtHR, lice v.
Serbia judgment of 9 October 2007; ECtHR, Kopilovich and Others v. Ukraine judgment of 17 January 2008;
ECtHR, Yavuz Sarykaya v. Turkey judgment of 13 January 2009; and ECtHR, Nipescu v. Romania judgment of 24
March 2009.

% See ECtHR, Naime Dogan and Others v. Turkey judgment of 17 July 2007, § 34; and, most recently, ECtHR, Serdar
Giizel v. Turkey judgment of 15 March 2011, § 65.



However, the Court may not direct the judicial authorities of a State
Party to the Convention to terminate proceedings instituted in compliance
with the law where the criminal investigation has exceeded a reasonable
time®.

26. Where there has been a dual breach of the right to trial within a
reasonable time (Article 6 § 1 of the Convention) and the right to be
released pending trial (Article 5 § 3 of the Convention), and the appli-
cant remains in pre-trial detention, the Court may also indicate that an
appropriate means of putting an end to the violation would be to termi-
nate the proceedings as speedily as possible, taking into consideration the
requirements of the proper administration of justice, and/or to release the
applicant pending trial*.

Other individual measures

27. In cases where it finds a violation of the right to respect for private or
family life, the Court appears to be gradually shedding its restraint when
it comes to indicating individual remedial measures*. Thus, for instance,
in the Amanalachioai v. Romania judgment of 26 May 2009, the Court
held, in its reasoning under Article 41, “that it is in the child’s best inter-
ests for the competent domestic authorities to take the initiative and coor-
dinate their activities in order to gradually rebuild the relationship between
the applicant and his child”**. More recently, in the Gluhakovi¢ v. Croatia
judgment of 12 April 2011, the Court required the respondent State to
secure effective contact between the applicant and his daughter at a time
compatible with the applicant’s work schedule and on suitable premises, on
the basis of the judgment by the domestic courts®.

28. Lastly, it is worth noting a recent development in the Court’s case-
law as regards the indication of individual measures. In the Abuyeva and
Others v. Russia judgment of 2 December 2010, the Court held that there
had been no independent and effective investigation following its finding
of a twofold (substantive and procedural) breach of Article 2 in its
Isayeva v. Russia judgment of 24 February 2005. It found that the
investigation conducted post-Isayeva had been beset by exactly the same

% See ECtHR, De Clerck v. Belgium judgment of 25 September 2007, § 101.

% See ECtHR, Yakigan v. Turkey judgment of 6 March 2007, § 49; and ECtHR, Sahap Dogan v. Turkey judgment of 27
May 2010, § 46.

* See, for example, ECtHR (GC), Scozzari and Giunta v. Italy judgment of 13 July 2010, § 249, in which the Court
reiterates that the State remains free, subject to supervision by the Committee of Ministers, to choose the means by
which it discharges its obligations under Article 46 of the Convention. See, by contrast, ECtHR, Gérgiilii v.
Germany judgment of 26 February 2004, § 64. Referring to Article 46, the Court expressly stated that, in this case,
the applicant should at least be granted access rights.

% ECtHR, Amanalachioai v. Romania judgment of 26 May 2009, § 107.

% ECtHR, Gluhakovié v. Croatia judgment of 12 April 2011, § 89.
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failings as those it had identified back then, and considered it inevitable
that a new, independent, investigation should take place”. By so doing,
the Court departed from its consistent practice of refraining from direct-
ing the State to conduct a fresh investigation after finding a procedural
violation of Article 2%'.

B. General measures

29. The Broniowski v. Poland judgment of 22 June 2004 was described
by the Court as a pilot judgment in a case which brought to light a spe-
cific problem affecting over 80,000 people?. The main legal basis for this
new procedure is the Resolution of the Council of Europe’s Committee of
Ministers of 12 May 2004 on judgments revealing an underlying systemic
problem, which authorises the Court to prescribe/suggest to the respon-
dent State the adoption of certain general measures”. Admittedly, the
Court’s requests are usually directed principally at the legislature.
However, the question arises whether it might not be possible to involve
the domestic courts in the process, and, if so, to what extent.

30. In a nutshell, a pilot judgment could be said “to address a general
problem by adjudicating on a specific case”. Two recent concerns seem
to me to be at the origin of this new procedure and indeed these can direct
its future development. On the one hand, in the matter of human rights,
we are confronted today in the Court with a certain change of scale: in
addition to simple, singular, individual violations of Convention rights
(which unfortunately subsist), there are complex, collective, massive vio-
lations — large scale violations. On the other hand, the Court is more and
more sensitive and attentive to the execution of its judgments. In turn,
the execution of judgments can, of course, play a strong preventive role
— namely preventing the accumulation of other violations. These two
(interrelated) concerns can explain why the Court is willing both to
identify the underlying problem / cause of the violation (diagnosis) and
to indicate, under Article 46 of the Convention, what steps should be

% ECtHR, Abuyeva and Others v. Russia judgment of 2 December 2010, § 243.3' See, for example, ECtHR (GC),
Varnava and Others v. Turkey judgment of 18 September 2009, § 222, and the concurring opinion of Judge
Spielmann, joined by Judges Ziemele and Kalaydjieva.

32 ECtHR (GC), Broniowski v. Poland, judgment of 22 June 2004. See also the friendly settlement in the case (judg-
ment of 28 September 2005).

% Resolution Res(2004)3 on judgments revealing an underlying systemic problem (12 May 2004). On the distinction
between structural and specific problems, see P.-H. Imbert, “Follow-up to the Committee of Ministers’
Recommendations on the implementation of the Convention at the domestic level and the Declaration on ‘Ensuring
the effectiveness of the implementation of the European Convention on Human Rights at national and European lev-
els’”, in Reform of the European human rights system: Proceedings of the high-level seminar, Oslo, 18 October 2004,
Directorate General of Human Rights, Council of Europe, Strasbourg, 2004, p. 40.

3 A. Buyse, “The Pilot Judgment Procedure at the European Court of Human Rights: Possibilities and Challenges”,
Nomiko Vima (The Greek Law Journal), vol. 57, pp. 1890 et seq., 2009, available at
http://ssrn.com/abstract=1514441, p. 1.



taken by the State to remedy the situation. In doing this, it also assists
the Committee of Ministers of the Council of Europe in its role of ensur-
ing that each judgment of the Court is properly executed by the respon-
dent State. The core of a pilot judgment is the identification of a general
problem and its cause and the guidance given by the Court to the State
concerned, i.e. what measures are necessary at the national level, which
is a substantial departure from the purely declaratory approach the Court
has followed so far. In this respect, the pilot-judgment procedure is both
looking forward and backward®.

31. The degree to which the general measures indicated in these judg-
ments are specified varies: the indications range from the relatively gen-
eral® to the more detailed”. In most of these judgments®, the Court lays
down a time-limit in the operative provisions for adoption of the general
measures. This may range from six months® to eighteen months* from the
date on which the judgment becomes final.

32. Recently, in the Kuri¢ and Others v. Slovenia judgment of 26 June
2012, the Court “consider|[ed] that the present case [was] suitable for the
adoption of a pilot-judgment procedure within the meaning of Rule 61 of
the Rules of Court, given that one of the fundamental implications of this
procedure is that the Court’s assessment of the situation complained of in
a “pilot” case necessarily extends beyond the sole interests of the individ-
ual applicants and requires it to examine that case also from the perspec-
tive of the general measures that need to be taken in the interest of other
potentially affected persons ... In this connection, the Court observes that,
further to the pilot judgment in the case of Lukenda v. Slovenia ..., con-
cerning the excessive length of judicial proceedings and the malfunction-
ing of the domestic legal system in this respect, the Government adopted
a number of measures, including the setting up of a special financial mech-
anism. This has enabled the Court to dispose of a high number of pend-
ing cases”"'. The Court therefore “decide[d] to indicate, in accordance
with Rule 61 § 3 [of the Rules of Court], that the respondent

% Fr Tulkens, “A typology of the pilot-judgment procedure”, Crossroads (The Macedonian Foreign Policy Journal),
vol. II, no 3, 2010, pp. 125 et seq. See also A. Buyse, “The Pilot Judgment Procedure at the European Court of
Human Rights: Possibilities and Challenges”, op. cit., p. 8.

% For instance, the adoption of measures to ensure effective protection of the rights guaranteed by Article 6 of the
Convention and Article 1 of Protocol No. 1, in accordance with the principles enshrined in the Convention, in the
Maria Atanasiu and Others v. Romania judgment of 12 October 2010.

3 The introduction of an effective remedy capable of affording adequate and sufficient redress in cases where proceed-
ings before the administrative courts exceed a reasonable length, in the Vassilios Athanasiou and Others v. Greece
judgment of 21 December 2010.

% With the exception of the Broniowski v. Poland judgment (GC) of 22 June 2004 and the Hutten-Czapska v. Poland
judgment (GC) of 19 June 2006.

% ECtHR, Olaru and Others v. Moldova judgment of 28 July 2009.

0 ECtHR, Maria Atanasiu and Others v. Romania judgment of 12 October 2010.

*I ECtHR (GC), Kuri¢ and Others v. Slovenia judgment of 26 June 2012, § 413.
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Government should, within one year, set up an ad hoc domestic compen-
sation scheme ... Pursuant to Rule 61 § 6 (a), the examination of all sim-
ilar applications [would] be adjourned pending the adoption of the reme-
dial measures at issue”*.

33. In recent practice the Grand Chamber and the different Sections of
the Court have also used lighter variants of the pilot-judgment procedure,
identifying the structural origin of the violation found in the domestic legal
order and indicating general measures of execution to the respondent
State, without formally designating the judgments as “pilot judgments”*.

34. Either way, the domestic courts are in a posilion lo play an impor-
tant role. 1t would be interesting, therefore, to hear your initial reac-
tions on the subject.

PE3IOME

Pemenue EBponelickoro cyaa Ilo IpaBaM YeAOBeKa SIBASETCS He ca-
MOIIEABIO, @ IIePCIEKTUBOU AAABHEUIIINX U3MEeHEeHNUN, TOUKOU OIIOPHI,
CcIoCOOCTBYIOIIEN 3(h(PEeKTUBHOU 3alUTe IIpaB M CBOOOA YEAOBEKA.
OTO O3HAyYaeT, YTO IIPU3HAHWE IIPAaB YeAOBEKa Hepa3peArMO OT HC-
noaHenusa peuteHun ECITY. Vicnonnenme pentennit Cyapa gBASeTCA
OCHOBOIIOAAQralOIIUM (PAKTOPOM €BPOIIEMCKOM CHUCTEMBI 3alllWThI
paB yeroBeKa. OT HEUCIIOAHEHUS pellleHN CTPaAQloT Kak caM Cya,
TaK U rOCyAaQpPCTBA-YAEHHL.

CyA BBIOpaAAn OTHOCUTEABHO T'MOKYIO CHUCTEMY, TPEOYIOIIYIO OT TOCY -
AQPCTBA AOCTUYKEHHS KOHKPETHOTO pe3yAbTaTda, OAHOBPEMEHHO OC-

“2 Ibid., § 415.

 For example: ECtHR (GC), Scordino (no. 1) v. Italy (no. 1) judgment of 29 March 2006, §§ 228-240; ECtHR,
Urbarska Obec Trencianske Biskupice v. Slovakia judgment of 27 November 2007, §§ 147-150; ECtHR, Driza v.
Albania judgment of 13 November 2007, §§ 121-126; ECtHR, Ramadhi and Others v. Albania judgment of 13
November 2007, §§ 89-94; ECtHR, Giilmez v. Turkey judgment of 20 May 2008, §§ 59-63; ECtHR, Dybeku v.
Albania judgment of 18 December 2007, § 64; ECtHR, Martins Castro and Alves Correia de Castro v. Portugal
judgment of 10 June 2008, § 66; ECtHR, Ghigo v. Malta (just satisfaction) judgment of 17 July 2008, §§ 25-29;
ECtHR, Viasu v. Romania judgment of 9 December 2008, § 83; ECtHR, Faimblat v. Romania judgment of 13
January 2009, §§ 53-54; ECtHR, Katz v. Romania judgment of 20 January 2009, §§ 35-36; ECtHR, Denes and
Others v. Romania judgment of 3 March 2009, §§ 60-66; ECtHR, Stawomir Musiat v. Poland judgment of 20 January
2009, § 107; ECtHR, Kauczor v. Poland judgment of 3 February 2009, §§ 60-62; ECtHR, Poghossian v. Georgia
judgment of 24 February 2009, § 70; ECtHR, Elias v. Romania judgment of 12 May 2009, §§ 26-32; ECtHR, Cahit
Demirel v. Turkey judgment of 7 July 2009, § 48; ECtHR, Daneshpayeh v. Turkey judgment of 16 July 2009, § 51;
ECtHR, Manole and Others v. Moldova judgment of 17 September 2009, § 117; ECtHR, Urper and Others v. Turkey
judgment of 20 October 2009, § 52; ECtHR, Orchowski v. Poland judgment of 22 October 2009, § 154; ECtHR,
Norbert Sikorski v. Poland judgment of 22 October 2009, §§ 149-161; ECtHR, Sinan Isik v. Turkey judgment of 2
February 2010, § 60; ECtHR, Laska and Lika v. Albania judgment of 20 April 2010, §§ 75-77; ECtHR, Sarica and
Dilaver v. Turkey judgment of 27 May 2010 §§ 58-61; ECtHR, Yetis and Others v. Turkey judgment of 6 July 2010,
§§ 68-69; ECtHR, Gozel and Ozer v. Turkey judgment of 6 July 2010, § 76; ECtHR, Holy Synod of the Bulgarian
Orthodox Church (Metropolitan Inokentiy) and Others v. Bulgaria judgment (just satisfaction) of 16 September
2010, § 50; and ECtHR, Gaglione and Others v. Italy judgment of 21 December 2010, §§ 59-60.



TaBASIS 3@ HUMM IIPAaBO BHIOOpA CPEACTB (OOIHe W/UAU MHAUBUAY -
aAbHBIE) UCIIOAHEHUS 3TUX pelleHuM. ['ocypapcTBa-uneHbl KoHBeH-
UM B34AU Ha cedd 0043aTeAbCTBO UCHOAHATH pentenus ECITH. Oa-
Hako CyA AAS AOCTHIKEHHS KeAaeMOr'o pPe3yAbTaTa YKa3bIBaeT I'oCy-
AapcTBaM HambOoAee 3P(PeKTHUBHBIE CPEACTBA AAS OOecIleueHUs HC -
IIOAHEHUs ero pelileHu. Hapylenune 3zamuinaemMblx KoHBeHIUeuU
IIpaB MOJKeT IIOBA€Yb 3a COOOM Me>XKAYHAPOAHYIO OTBETCTBEHHOCTH
roCyAQpPCTB-YAEHOB.

Pemenusa ECIIY He mMeIOT IpAMOro NPUHYAUTEABHOI'O XapaKTepa.
To ectn, cBouM permteHreM CyaA yKa3blBaeT Ha HaAWUME OIPEAEAEH-
HBIX HApPYIIEHUU B 3aKOHOAAQTEABHOU CUCTEMe I'OCyAQpPCTBa, OAHAKO
OHO He MOJKeT U3MEHUTb WAU OTMEHUTHb BHYTPUI'OCYAAPCTBEHHBIU
aKT, KOTOPBIM HapyIIeHbl 3alnulliaeMble KOHBeHIIMEN IIpaBa 4eAo -
BeKa.
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