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M. Mits
Judge of the European Court of Human Rights

The Role of the ECHR in Strengthening
Constitutional Jurisprudence:
Experience of Latvia

In this paper | will examine the role of the European Convention
on Human Rights (ECHR) in the case-law of the Latvian
Constitutional Court. Previously | have researched this topic as a
legal scholar and now | can add a judicial perspective from the
point of view of the European Court of Human Rights (the Court).
I will provide a brief background information, the data and the
conclusions about application of the ECHR by the Latvian
Constitutional Court and its impact, as well as will outline chal-
lenge that the Latvian Constitutional Court is facing as a court in
Europe operating within multiple legal systems.

l. The legal background

There did not exist domestic legal doctrines and traditions of
application of human rights that would satisfy requirements of a
modern democracy after restoration of Latvia’s independence in
1990. In accordance with the doctrine of state continuity, the force
of the 1922 Satversme (the Constitution) was restored. While
being fully operational, the Constitution lacked a catalogue of
human rights that was added only in 1998. The legal system
allowed direct application of international treaties and the first
judgements in the courts of general jurisdiction applying the
United Nations human rights treaties were delivered in mid 90-ies.
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The Latvian Constitutional Court was established in the end of
1996, but the ECHR was ratified by Latvia in 1997, even before the
adoption of the national catalogue of human rights. Thus, the rati-
fication of the ECHR took place at the time when the Latvian legal
system was in active transition from the Socialist law to the law of
the Continental Europe and this environment was favourable for
potentially deep impact of the ECHR on the domestic legal system.

Il. The Application of the ECHR
in the Latvian Constitutional Court

1. The Statistics

A research covering the first 10 years of operation of the
Latvian Constitutional Court (1997-2006) identified 74 judgments
that dealt with human rights and in 59 of those judgements this
court had referred to international human rights instruments.1

The breakdown of the most frequently applied instruments
was as follows:

Table 1
Instrument Number Upon initiative of the
of references parties?
ECHR 49 11
ICCPR3 30 4]
CESCR4 12 1
UDHR5 17 0
ESCS 8 0
CFREU” 4 0

1 Martins Mits “European Convention on Human Rights in Latvia: Impact on
Legal Doctrine and Application of Legal Norms”, Media Tryck: Lund, 2010,
143-151.

2 As seen from the text of a judgment.

3 International Covenent on Civil and Political Rights.

4 |International Covenant on Economic, Social and Cultural Rights.

S Universal Declaration of Human Rights.

6 European Social Charter.

7 Charter of Fundamental Rights of the European Union.
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As demonstrated by the Table 1, numerically the ECHR was the
most often applied international instrument - it was referred to in
49 judgments and in 38 judgments it was done on the initiative of
the Latvian Constitutional Court itself. The numerical difference,
however, is not so wide when compared to the ICCPR - the sec-
ond most often invoked instrument. The ICCPR was applied in 30
judgements and upon the initiative of the Latvian Constitutional
Court it was done in 26 judgments.

A reference itself to an international treaty does not allow making
conclusion concerning its impact on the outcome of the case. Most
often it is necessary to clarify the contents of the provisions by con-
sulting additional sources — case-law, scholarly writings or other
materials. When approached from this angle, the references to the
Court’s case-law or to commentaries on the ECHR by legal scholars
were made in 38 judgments. By comparison, references to scholarly
writings or to general comments (but not to the views under the indi-
vidual complaints procedure) under ICCPR were made in 11 judg-
ments. Moreover, with respect to the ECHR such references were
made more than twice in one and the same judgement on 24 occa-
sions while there were no such references made in the context of the
ICCPR. These data demonstrate that the more in-depth examination
is undertaken, the deeper impact of the ECHR can be observed
when compared to other international instruments applied.

2. The role of the ECHR

The Latvian Constitutional Court is entitled to examine consti-
tutional complaints brought by individuals about alleged violations
of fundamental rights stipulated in the Constitution. As to the role
of the Convention, the Latvian Constitutional Court, quoting the
German Federal Constitutional Court, has made it clear that the
case-law of the Court serve as a guide for interpretation of the
provisions of the Constitution as far as this does not lead to dimin-

ishing of the standards of the Constitution.8

8 Judgment of the Constitutional Court of the Republic of Latvia No. 2001-08-
01, 17 January 2002, par. 3.
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Among the working tools developed by the Latvian
Constitutional Court there are two important principles: the princi-
ple of harmonious interpretation and the principle of international
treaties as a minimum standard. The principle of harmonious inter-
pretation to date has helped to avoid conflicts between the
Constitution and binding international treaties. The Constitutional
Court has provided the following explanation of this principle:

“Article 89 of the Constitution stipulates that the State recognises
and protects fundamental human rights in accordance with the
Constitution, laws and international treaties binding upon Latvia. It can
be seen from this Article that the aim of the legislator has not been to
oppose human rights norms included in the Constitution to the interna-
tional human rights norms. Quite contrary — the aim has been to achieve
mutual harmony of the norms. In cases, when there are doubts about
the content of the human rights norms included in the Constitution, they
have to be interpreted as far as possible in compliance with the practice
of application of international human rights norms.”9
This principle is well established in the case-law and often pro-

visions of the Constitution are applied together with provisions of
the ECHR and other international treaties or instruments of a rec-
ommendatory character.

The principle of international treaties as the minimum standard
is equally well established. The Latvian Constitutional Court
explained its methodological approach in the case relating to the
right to appeal against a judgement in a civil case:

“In order to determine whether Art.92 of the Constitution includes
the right of appeal against any judgment in a civil case to a higher court,
on the one hand, the Convention and its interpretation in the case-law
of the [Court] must be analysed, as well as other international human
rights norms have to be examined. On the other hand, it must be veri-
fied whether the Latvian Parliament has not provided for wider scope of
rights in Article 92 compared to the international documents.10
Thus, in order to establish contents and scope of the relevant

provision of the Constitution, first, one must look into the

9 Judgment of the Constitutional Court of the Republic of Latvia No. 2000-03-
01, 30 August 2000, par. 5.

10 Judgment of the Constitutional Court of the Republic of Latvia No. 2001-08-
01, 17 January 2002, par. 3.
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Convention (including its interpretation by the Court) and other
international instruments, second, into the domestic legislation.
All these elements are taken into account when the scope of the
Constitutional provision is determined.

Importantly, the interpretation of the Constitution cannot be
limited only with the ECHR (or any other international treaty). The
Latvian Constitutional Court has specifically noted that Article 53
of the ECHR itself allows application of higher standards con-
tained either in domestic law or in other international treaties.!

This demonstrates that after the restoration of independence
the Latvian legal system developed in an open way towards the
international law and the contents of the human rights provisions
in the Constitution were determined in accordance with the higher
human rights standard be it contained in the ECHR, another inter-
national treaty or in the domestic legislation.

1. The multiplicity of legal systems

Even in the countries which follow monistic approach towards
international law, their legal systems are influenced by the obliga-
tions that the states have undertaken on international level. The
more so in Europe where constitutional courts may be required to
find their way through the standards contained in their respective
constitutions, the ECHR, the law of the European Union, treaties
of the United Nations or other obligations under international law.

With respect to coordination of the European human rights stan-
dards, the Court of Justice of the European Union in its Opinion No.
2/13 indicated that Article 53 of the ECHR (prohibits limiting appli-
cation of human rights under domestic law and other international
treaties) must be coordinated with Article 53 of the CFREU (pro-
hibits limiting human rights as recognised under EU law, interna-
tional law, international treaties and national constitutions):

“...so that the power granted to Member States by Article 53 of the
ECHR is limited — with respect to the rights recognised by the
[CFREU] that correspond to those guaranteed by the ECHR — to that

1 Ibid.

[
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which is necessary to ensure that the level of protection provided for

by the [CHREU] and the primacy, unity and effectiveness of EU law

are not compromised.12

Thus, in the area where the rights contained in the ECHR and
the CFREU overlap, the Constitutional Courts of EU member states
are expected to limit their power of interpretation of the constitu-
tional human rights standards so that they do not go beyond the
ECHR standard if the CFREU (and EU law in general) also does not
go beyond the standard of the ECHR. Hypothetically, this may limit
the application of the above discussed principles of the harmo-
nious interpretation and of international treaties as a minimum
standard that are well established in the case-law of the Latvian
Constitutional Court and it remains to be seen whether the com-
mitments under EU law will transform these principles.

In this context a recent judgment in the case Avotiod v. Latvia deliv-
ered by the Grand Chamber of the Court on 23 May 2016 must be
noted. The case dealt with alleged violation of Article 6 (right to fair
trial) of the ECHR in the area of mutual recognition of judgments
among the EU member states that is based on the principle of mutual
trust. On the one hand, the Court re-asserted the presumption of
equivalent protection of human rights under EU law and the ECHR as
well as the legitimacy of EU mechanisms. On the other hand, the Court
concluded that the mechanism of the mutual recognition cannot be
applied automatically and mechanically — if a serious complaint is
raised before a domestic court in country A that the protection of the
ECHR right in the courts of country B was manifestly deficient and this
cannot be remedied through the EU mechanisms (preliminary ruling
procedure), then domestic courts in the country A cannot refrain from

examining the complaint only because it must apply EU law.13

IV. The openness towards the ECHR
Judicial activism of constitutional courts in the post-socialist
area has been subject of extensive research by legal scholars.

12 Opinion of the Court of Justice of the European Union, No. 2/13, 18 Dec 2014, par. 189.
Avotiod v. Latvia, Judgment of the European Court of Human Rights, No.
17502/07, 23 May 2016, par. 116.
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Recently a new study was published whose purpose was to exam-
ine the impact of the ECHR on democratisation process in the new
democracies of the Central and Eastern Europe. One of the con-
clusions of this study was that there could be discerned a general
openness to receive lessons from Strasbourg.14

The experience of Latvia fully confirms this conclusion. In particu-
lar, the courts that were introduced after the restoration of indepen-
dence - the Latvian Constitutional Court (1996) and the
Administrative Cases Department of the Supreme Court (2004) —
applied the ECHR so extensively that it can be said that the ECHR and
case-law of the Court performed a function of a textbook by providing
authoritative guidelines for the application of the domestic constitu-
tional human rights standards. This openness was pre-determined
by the historical lack of human rights doctrines and traditions and the
need to meet the requirements of a country governed by the rule of
law, as well as it was influenced by various factors, notably the late
inclusion of the human rights catalogue in the Constitution.

The extensive application of the ECHR has not only positive
consequences, it is accompanied also by negative manifestations.
Among such negative aspects are presumption of equivalent level
of protection under domestic law and the ECHR without verifica-
tion, downplaying of the domestic standards due to the substan-
tive limits of the rights protected under the ECHR and there are
more. This, however, is a topic for a separate discussion.

V. Conclusions

The application of the ECHR and case-law of the Court has
become a routine practice in the Latvian Constitutional Court as
well as in a part of courts of general jurisdiction. This application
sometimes may be accompanied by negative appearances, but
this does not overshadow the overall positive contribution to the
protection of human rights on the domestic level. Importantly, in
order to understand the rulings of the Court it is imperative to

14 |neta Ziemele “Conclusions” in Ineta Ziemele and lulia Motoc (eds.) “The
Impact of the ECHR on Democratic Change in Central and Eastern Europe:
Judicial Perspectives” Cambridge University Press: Cambridge, 2016, 496.

AT
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understand the principles on which the Court has based its rea-
soning — in this way the ECHR makes an intangible but profound
impact on shaping the understanding of the rule of law and the
contents of the domestic human rights standards in the member
states. In Latvia, by way of understanding the judgments of the
Court and the extensive application of the ECHR, the impact of the
ECHR far exceeds that what could be expected of one of the many
binding international treaties.

M. Murc
Cyabsi EBponievickoro cyaa ro ripaBam 4eJ/10BeKa

Ponb ECINY B ykpensieHnn KOHCTUTYLLMOHHOI O
npasocyausa. OnbiT JlatBUn

Pesiome

MpumeHeHne EBPONENCKON KOHBEHLMM MO NpaBamM YenoBeka
N npeueneHTHoro npaea EBponelickoro cyaa crtano o6blYHOWN
npakTukKoi kak B KoHcTuTyuuoHHom Cyae, Tak 1 B cygax obuien
topucaykumn Jlateuinckon Pecnybnuku. 9Ta npakTuka mMHorga
MOXET COMPOBOXAATbCS HEraTUBHBIMU MPOSBAEHUSMMN, HO 3TO
He 6pocaeT TeHb Ha OOLWMIA NO3UTUBHbLIA BKNA4, B 3alUUTy npas
yesloBeKa Ha HauMOHalbHOM YPOBHE.

BaxHO OTMETUTb, YTO ANs NOHUMaHus noctaHosneHun Cyaa
Heo6xoAMMO NoHMMaHMe NPUHLMMNOB, Ha KOTopbIX Cyd, OCHOBbLIBA-
€T CBOM aprymeHTbl. Taknm o6pa3om EBponeiickas KoH-
BEHUMS O 3aluUTe NpaB YesloBeka M OCHOBHbIX CBOOOA,
oKasblBaeT 6osblLUoe BANsIHNE Ha GOPMUPOBAHME MOHMU-
MaHWa NpuHUMNa BEPXOBEHCTBA Npasa U Cconoep>XaHus
HaLMOHaNbHbIX CTaHOAPTOB B 061aCTM NpaB YenoBeka B
rocygapcrBax-uneHax. B JlatBum BnugaHne KoHBeHUMN,
KaK MMEIOLLLEr0 065s3aTeNlbHYI0 CUTY MEXAYHAPOOHOro
LOOKYMEHTa, HaMHOIO MNPEBLILLAET BCE OXNAAHUS.
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r. ToemacsiH

PykoBoautesnb annapara - [eHepasibHbii cekpeTapb
HauwnonanbHoro CobpaHus PA, kaHAWAAT 10puandeckmnx
HayK, OLUEHT, JOKTOPaHT AkaaeMuu rocynapCcTBeHHOro

ynpaBseHus PA

B. NMNorocsiH

MarncTp noanToa0rnm,
pykoBoAUTE b NPaBoBovi nporpammvsl GIZ B ADMeHUN

Ieonmouuna popmbl NnpaBneHns B ApmeHum

Oeonoumsa dopmbl npasneHns B Pecnybnmke ApmeHus nocne
npuobpeTtenuns Pecnybnunkoii ApMmeHust HesaBmucmmocTn B 1991
rogy Oblna 4OCTaTOYHO AMHAMWYHOM M NpUMeYaTenibHol. 3a aToT
KOpOTKMIA Nepuopg, Pecnybnunka ApMeHus ycnena ucnoitaTb npe-
3nAEHTCKyI0 HGOpPMY NpaBneHns, NPe3NOEHTCKO-MAPIaAMEHTCKYIO
M NapnamMeHTCKO-NPEe3nAEHTCKYIO Pa3HOBMOHOCTM MONynpesn-
OEHTCKOM ¢OopMbl NMpaBAeHUs, a Mnocne KOHCTUTYLMOHHbIX
pedopm 6 nekabps 2015 roga NOMHOCTLIO NeperaeT K napna-
MeHTCKOM ¢popme npaBneHus?.

B 1991-1995 rr. Pecnybnvka ApMeHUs NpuHSana npes3nneHT-
CKyl0 (popMy NpaBneHus.

OCHOBHbIE XapaKTEPHbIE NMPU3HAKM NPE3UAEHTCKON DOpPMbI
npaBfieHns:

1) Nnpe3uaeHT n3dbupaeTtcs BHeNapIaMeHTCKUM Crocobom;

2) Npe3naeHT SABNSeTCs PyKOoBOAUTENEM WUCMONHUTENbHOM
BNacTu;

1 COOTBETCTBYIOLLME MONOXEHUS BCTYNAT B CUJTy C MOMEHTA OKOHYaHUS NOJi-
HoMounin MNpeauaeHTa Pecnybnuku.
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3) ncnonHuTenbHas BNacTb HE HECET OTBETCTBEHHOCTU Nepes,
napraMeHToM;

4) Npe3naeHT He MOXET pacrnyckaTb NapiamMeHT?2,

MpeanpeHTckas dopma npaeneHna B ApMeHun Obina ycra-
HoBneHa 3akoHoM «O lMNpe3naeHte Pecnybnmku Apmenus», npu-
HaTbiM 1 aBrycta 1991 r.3.

Mpe3npeHT Pecnybnunkn ApmeHusi nadupancs rpaxgaHamu
Pecnybnukum Ha ocHoBe BCEOOLLIEr0, PaBHOIO 1 NPSAMOro nsdupa-
TENBHOrO MpaBa Mpuv TakHOM rON0COBaHUKM (CTaTbs 2 3akoHa).
Mpe3naeHT Pecnybnunkn Ha3Havan n oceoboxaan Npencenarens
MpaBuTenbcTBa Pecnybnmku ApMeHUs, ¢ ero cornacus HasHadvarn
n ocsoboxpaan uyneHoB paBUTENLCTBA, MPUHMMAN OTCTaBKY
MpaBuTtenbcTBa ¢ yBegomneHnem BepxosHoro Coseta Pecnyb-
Nk ApMEHNS B TPEXOHEBHBI CPOK (MyHKT 6 cTatbn 8 3akoHa)4.

HeobxoauMo OTMETUTb, 4YTO MPaBOBbLIE PErYINPOBAHUS MO
3aKOHY 3HAQYUTENbHO OT/IMYANNCh OT PErYIMPOBAHUI KNlaCCUYec-
KO MpesnaeHTCKon (popMbl MNpPaBieHUs, B YaCTHOCTU KPOMe
MpeanpeHTa Pecnybnvkun, KOTOPLIA SABASNCSA FNaBOW UCMNOHN-
TEeNbHOW BnacTu, 6bi1 Takxke MNpeMbep-MUHUCTP, KOTOPLIA BO3-
rnaBnsin WMHCTUTYUMOHANbHO oOTaeneHHoe ot [lpe3ngeHTta
Pecnybnuku NpaeuTtenscTBO. lMNoMmumo atoro, CoBeT umen npaeo
Bblpa3nTb HegoBepue MpaBUTENbLCTBY, HO BONBLUMHCTBOM B 2/3
ro/I0COB OT 06LLEero Ymucna genytaToB (NyHKT 6 cTaTbm 8 3akoHa),
4TO Ha NpakTuke GblN0 HEMPEOOONNMBIM NPENATCTBUEM B acrek-
Te YCTaHOBNEHUS OTBETCTBEHHOCTM lNpaButenscTBa nepen, nap-
JNIAMEHTOM.

Mepexopn kK nonynpesuvaeHTcKkon popme npasneHns

B Pecnybnuke ApmeHusi npe3naeHTckas dopma npaBfieHus
JericteoBana Bcero 4 ropa. Nepsas KOHCTUTYLMA HOBOM HE3aBU-
cumom Pecnybnunkn ApmeHnusi, npuHaTas 5 nona 1995 r., yctaHag-

2 CM., B yacTtHocTu, ApytioHsH I.I., barnai M.B. KOHCTUTYUMOHHOE NpaBo.
SHumkoneamnyeckuii cnoeapsb. - M.: Hopma, 2006. - C. 374.

3 3akoH Pecnybnukn Apmenus «O MNpe3unpeHte Pecnybnvku ApmeHusi» oT 1
asrycta 1991 r. N C-0367-1, BBCPA, 1991/15.

4 Cm. HoBble koHCTUTYLMK cTpaH CHI™ n Bantun. C60pHMK oKyMeHTOB. M3,
2-e. - M.: “MaHnyckpunT,” 1997. - C. 105-133.
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nvBana noaynpe3uaeHTckylo GopmMy npaBieHusi, 4To 6bio
obycnosneHo psaagom ¢aktoposS. Tak kak ¢ 1991 roga yxe cyule-
cTBOBasa AOMKHOCTh [Mpe3npeHTta Pecnybnuku, n3bupaemoro
NPSIMbIM FONIOCOBaHMEM, U MPaBALLAs aaMUHUCTPaLIMS BO aBe C
Mpe3npeHTom Pecnybnukn Obina 3anHTepecoBaHa B COXPaHEHUN
M YCUNEHNN 3TOWN O0/MKHOCTN, ANs NpaBsLero 60nbLUNHCTBA NPo-
Onema 3aksoyanachb NMb B TOM, Kakas M3 MoAesen SBNSeTCs
Oonee NpegnoyvTUTENLHOW AN YKPEneHUs CUIbHOM MOo3numvn
MpeanpeHTa. OnNno3vums, kotTopas Obila B OCHOBHOM CTOPOHHM-
uen napnamMmeHTckon ¢opMbl NpaBfieHUs, HE MOrfa oka3saTtb
peliatolee BAnsiHME Ha BbIOop GopMbl NMpaBneHns. FBHbIM Npo-
SIBIEHNEM KOHCTUTYLMOHHBIX NPeAcTaBieHnin npasawero 6osb-
WMHCTBa cTan paspaboTaHHbll KOHCTUTYLIMOHHOM KOMMUCCUEN
npoekT oT 20 anpens 1994 ropaé. OH Takke ycTaHaBIMBa JOMU-
HupyoLLee nonoxeHue MNMpeavageHTta Pecnybamkn no OTHOLLEHWIO K
BepxosHomy CoBeTy 1 NpaBuTtenbcTBy. [MpoekT Obln NpeacTaBneH
Ha paccmoTpeHune BepxosHoro CoseTa B MioHe 1994 r.7. CornacHo
aToMy NpoekTy, Mpe3naeHT Pecnybavkn Ha3Havyan n oceoboxaan
MNpemMbep-MHMCTPa 6e3 ydyacTusa napnameHTa (cTatbs 74, NyHKT
6), Mor pacnyckaTtb napnamMmeHT (cTatbsl 74, MyHKT 5) 1 nmen npaBo
BETO, KOTOPOE MOXHO OblN10 060MNTU TONBKO BOMBLLLUMHCTBOM B 2/3
ronocos (ctatbsl 74, NyHKT 3). EAMHCTBEHHOM YCTYNKOM NapnamMmeH-
Ty BbISIO TO, YTO MOCNEAHNI MOT BblpaXaTb He0BEpPUE NPaBUTESb-
CTBY GOJIbLLUMHCTBOM r0JIOCOB OT OOLLEro 4yMcna AenyTaTos, a He
2/3 oT 06LIero y1icna aenyrartoB, kak 3TO ObI0 NPeayCMOTPEHO
3akoHoMm Pecnybnukn Apmenus «O TlMpesunaoeHte Pecnybnuvkim
ApmeHus» oT 1 aBrycta 1991 r.8.

Mpaesuwee 60NbLUMHCTBO OCTAHOBUIIO CBOV BbIBOP MMEHHO Ha
39TOMN MOAENM, MOCKOJIbKY OHA JaBasia BO3MOXHOCTb B KPU3UCHbLIX
cuUTyaumax paspellaTtb NpoTMBOOOPCTBO MeXAay 3akoHopaTesNb-

5 Cwm. Pogosjan W. Die verfassungspolitische in der Republik Armenien (1990-
1995), unver6f. Magisterarbeit, Bonn, 1995. - C. 57-102.

6 Cm. laseta “Pecnybnuka Apmenus”, 23.04.1994 r. (Ha apMsIHCKOM $I3bIKE).

7 Cwm. [llorocsiH B., TosmacsiH [. TlpoekT u3ameHeHun B KOHCTUTYyLMIO
Pecnybnukn ApmeHus /kpatkue nosicHeHus/. - EpesaH, 2005. - C. 12-13.

8 3akoH Pecnybnukn Apmenus «O lMNpesnpeHTte Pecnybnukn Apmenusi» ot 1
asrycta 1991 roga, N C-0367-1, BBCPA, 1991/15.
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HOM U WCMOJIHUTENIbHON BnacTaMu B nosnb3dy [lpe3upeHTa
Pecnybavkn nytem pocnycka napjiameHTa - NosiHOMo4ms, KOTO-
pbiM Npe3naeHT He obnagan no 3akoHy ot 1 aerycta 1991 r. u
OCTpYyl0 HEeobXx0OMMOCTb B KOTOPOM WUCMbITbiBan pe3naeHT
NeBoH Tep-lNeTpocsiH, HadymHasa ¢ 1992 rona®. B nonb3y nonynpe-
3UOEHTCKOM HOPMbI MPaBfieHNS rOBOPUAO 1 TO, 4TO Npe3naeHT
Bonee He ABNANCSA HENOCPEACTBEHHBLIM PYKOBOAMTENEM UCMOJ-
HUTENMbHOW BNAacTM M MOF UrpaTb POJib HAANAPTUAHOIO CyabW.
HecmoTpsa Ha TO, 4TO BO BPEMSI KOHCTUTYLMOHHOIO pedepeHay-
Ma 1995 r. npoekT KoHCTUTYLUMKM Bbl1 NpeacTaBneH 0bLWecTBy Kak
dpaHLy3ckas Moaesnb, Haa KOTopor 6onbluyo paboTy nNpoBenn
dpaHLy3CcKkMe KOHCTUTYLMOHANMCTLI, 0aHako dopma npasneHuns
Pecnybnukn ApmerHunst 1995 r. 3HauMTeNbHO OTNMYanacb OT
(dpaHLLy3CKOM, NMOCKOJIbKY OHa Oblnia 0OyCNoBNEHa XenaHneM Mo
BO3MOXHOCTW paclumpuTtb Bnactb [lpe3naeHTa n 0CO3HaAHMEM
TOro, 4to MNpe3naeHT A0KEH 3aHUMaTb MMaBeHCTBYIOLLEE MOJIo-
XXEHNE B CUCTEME BbICLUNX OPraHOB rOCYAApPCTBEHHOM BNacTy.
Camble cylecTBeHHble OTAMYUNS 0T KOHCTUTYLmMKn 0 dpaHLy3ckoit
Pecnybnuku 1958 r. kacanuce nonoxeHuns MNpeanaeHTta Nno oTHo-
weHunto K Mpaeutensctey. B otnnume ot MpesngeHta OpaHuys-
ckon Pecnybnuku, MpeangeHT Pecnybnvkn ApMeHns nMen npaso
€OMNHONMYHO OCBOBOXAATb OT AOJIKHOCTU [MpemMbep-MUHUCTPA,
yeM ycTaHaBMBanacb OBOMHAs OTBETCTBEHHOCTb [1paBUTENLCT-
Ba nepep Mpe3naeHTom 1 napnameHTom Pecnybnmkn.
EnnHonnyHoe npaso [Mpe3maeHta ocBoboxaaTb [Mpembep-
MUHUCTPA OT A0JDKHOCTM PE3KO MEHSIO NMONMOXEHNE, MOCKOJbKY
npebbiBaHne lMpemMbep-MUHUCTPA B OOMKHOCTU 3aBUCENO HEe
TOJIbKO OT BOMM NapsiaMeHTCKOro 60/bLIMHCTBA, HO U B NMEPBYIO
oyepenb ot MNpesngeHTta Pecnybnukn. B gonosHeHME K 3TOMYy,
npu dopmmnposaHum MNpaBMTENbCTBA NAPAAMEHT TakKXe BblIHYX-
OeH Obln B 3HAYNTENLHOW CTENEeHW yunThiBaTb BoO MNpe3naeHTa
Pecnybnuku, Tem 6onee 4TO OH MMeN NMpaBo pocnycka napna-

9 Cm. UHTepBblo J1. Tep-leTpocsiH, He3aBucumas raseta, 13.08.1992 r.
10 KoHcTUTyLMKM 3apybexHbix rocynapcTs, 7-e usganue - M., Bontepc Knysep,
2010. - C. 79-138.

AkTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAMS

MeHTa. ITK ABa NOSIHOMO4YMS B COYETAHUW APYT C APYrOM NPUBO-
VNV K JOMUHMPYOLWEeMY nosioxeHuto MNMpesnpeHTta Pecnybnmkn
no oTHoweHwuio K MNMpaeutenbcTBy. CornacHo 4yactu 3 ctatbn 85
KoHcTutyumnmn lMpesugeHT Pecnybnuku obnagan nosHOMOYNEM
yCTaHaBAMBaTb CTPYKTYPY 1 NOPSAOK AeATeNbHOCTU MpaBnTensCT-
Ba No npeactaeneHunio Npembep-MUHUCTPA. dTa HopMa Obina
M3MEHEHA TOJNbKO KOHCTUTYUUOHHbIMK nonpaskamu 2005 r.,
COrnacHo KOTOpbIM CTPyKTypa lNpaButensCcTBa yCTaHaBNMBanacb
3aKOHOM Mo npeasioxerHuto MNMpaButenbcTBa (YacTb 6 ctatbn 85
KoHcTtutyummn). CornacHo 4actm 2 ctatbk 86 KoHcTutyuum 1995
roga Bce nocTtaHoBneHnua lNpaButenbcrtea 3aBepsanuck lNpesn-
neHTom Pecnybnuku. MNpesnaeHT PpaHuysckon Pecnybnvikn, B
oTnunume ot MNpeangeHTa Pecnybnukn ApmeHusi, 3aBepsieT ToJb-
KO OpOOHAHChbl U AekpeTbl, NpuHATble COBETOM MWHUCTPOB
(ctatbsi 13).

Bo ®paHuuun, B otnnume ot Pecnybnukn ApmeHusi, Bce npo-
nsBoaumble Mpe3naeHToM Pecnybnmkyu HasHayeHus Ha rpax-
JAHCKME N BOEHHbIE OO/MKHOCTU MOAJSIEXAT KOHTpacCurHaumm
(cTatbsa 13 BMecTe co cTatben 19), a Ha3Ha4YeHUS onpeaeneHHbIX
KaTeropuin, B TOM 4ucCrie MnocfioB, reHepasnos, pykoBogutenen
LeHTPaNbHbIX aAMUHUCTPATUBHbLIX BEAOMCTB, NpedeKToB, Npo-
n3BoaATCA ToNbko COBETOM MUHUCTPOB (CTaTbs 13, yacTb 3).

dopmanbHo Mpe3ugeHT Pecnybnukn ApMeHUs He umeeT
HMUKaKOro OTHOLUEHUS! K Ha3HAYEHWNIO pyKoBOaUTENEen obnacTen,
O[HaKO MOCKOJIbKY OHW Ha3HaYanncb U 0CcBOGOXAANMCb nocTa-
HoBNeHuem lNpaBUTENLCTBA, TO C MPABOBOWM TOYKU 3PEHUS OHU
Takxe noagnexanu saesepeHuio NpeanaeHtom Pecnybnmku.

Kpatkoe cpaBHEHME MOAHOMOYUI MPEe3naAEHTOB APMEHUN U
®paHumn HarnsgHelM 006pPa30M LEMOHCTPUPYET, HACKOJbKO
Janekn 6blnn OT peanbHOCTU YTBEPXAEHMS O TOM, 4To Pecny6-
nnka ApMeHus 3anmcTBoBasia GpaHLy3ckyto mogenb. onoxe-
Hue lMpesnaeHTa ApMeHUU BbIIO HECOU3MEPUMO CUSTbHEE MOJI0-
XeHus Mpe3vaoeHta @paHumm 1 6onblue HanoMKHaNo cTaTyc
rnae psga appukaHckmx rocypapcTte (AHrona, bypkuHa-daco,
LleHTpanbHaa AdpukaHckaa Pecnybnuka, MaboH, Maparackap,




Koucturymonnoe MPABOCYAMUE - 1(75)'17

MaspuTtaHus, Hurep), roe npe3naeHT eanHOINYHO Ha3HadvaeT U
0CBOOOXOAET NPEMbEP-MMHUCTPA U MOXET pacnyckatb napna-
MEHT MO CBOEMY YCMOTPEHMIO. C TOUKU 3PEHNSA KOHCTUTYLIMIOHHO-
ro npaea, Bnactb [lpe3upeHta Pecnybnukmn ApmeHus 6bina
HamHoro 6onble, 4emMm Bnactb [pe3upeHTa dpaHLy3CcKol
Pecnyb6nvkn, ogHako B peasibHOM NOINTUYECKOM XNU3HN 3Ta pas-
HMLa oka3anach elle 6osbLue.

B 9TOM KOHTEKCTE HaAO OTMETUTb, YTO XOTS NONYNPE3UOEHT-
ckaa ¢popma npaeBfieHNs NOCTEMEHHO MoyYyaeT euwle 60nbLUyIo
NonynsipHOCTb B TEOPETUYECKONM NUTEPATYPE, TEM HE MEHEE Mo
CBOEW CYyTW He ABNSeTCA rOMOreHHoMN. YumtbiBasi 3T0 06CTOS-
TeNbCTBO, CTPaHbI, UMeloLLMe NONynpe3naeHTCKyo Gopmy npas-
NeHunsl, Hago knaccudnumposaTb B 3aBUCUMOCTU OT NPONOPLIAIA
B pacnpeneneHnv NoHOMOYMIA UCTIOTHUTENBHOM BNACTU MEXAY
MpeanpeHtom u MNpaButenscteom!!. Mo aTOMy NpU3HaKy nony-
NPe3naeHTCKyio GopMy MPaBfEHUS MOXHO pas3fenvTb Ha ABe
MOAENU - «MapPNaMeHTCKO-NPEe3NOEHTCKYIO» N «MPE3NAEHTCKO-
napnameHTckyio'2. B ocHoBe Takol kjiaccudukaumm nexur
OTBETCTBEHHOCTb lpaButenscTea nepep, NpesnaeHTom 1 napna-

11 K Takoli knaccudukaumm [OCTaToyHO O6nM3KO CTOUT KPUTEPUIA OBOAHOWN
OTBETCTBEHHOCTM NPABUTENbLCTBA, NPELNOXEHHbI aMepuKaHCKMMN Nccie-
posatenamu M. Wyraptom un Ox. Keppu. (Cm. M.S. Shugart, J. Carey,
Presidents and Assemblies: Constitutional Design and Electoral Dinamics,
Cambridge University Press, 1992, p. 23-27). OgHako npeanoxeHHas Hamm
Knaccudukauus oTamyaeTca TeM, YTO nonynpesuaeHTckas dopma npasne-
HUS paccMaTpyBaeTCs Kak eAMHas Kateropus napnamMeHTCKo-npesvaeHT-
CKOM W npe3upeHTCKO-napnamMmeHTckon ¢opm. B nonynpesnpgeHTckomn
dopme npaBneHns, HE3aBUCMMO OT ee TuMna, ycrnex npes3ngeHTa BO MHOrOM
3aBUCUT OT TOro, OyAeT NI OH MEeTb BOMBLUMHCTBO B NapnameHTe. C KOHCTU-
TYUMOHHO-NPAaBOBOW TOYKW 3PEHMS, B MPE3NOEHTCKO-NapaaMeHTCKon moge-
NN NpaBneHns Npe3naeHT, Urpas JOMUHUPYIOLLYIO POSib, TEM HE MEHee B
[ONrOCPOYHONM NEPCMNEKTUBE HE MOXET YyNpPaBnsTb NPOTMB BOAN NpaBuUTeb-
CcTBa M NapnameHTa. VIMEHHO 3TUM OOCTOSTENLCTBOM OOYCNOBMEH CyLLe-
CTBYIOLLMI B MONIMTUYECKONM HAyKe pagukanbHbIi Noaxon, CornacHo KOTopo-
My MONynpe3naeHTCKON GOpMbl NPaBNEHNs BOBCE HE CYLLLECTBYET, NOTOMY
YTO 9TO HE 4TO MHOE, Kak napnameHTtckass dopma npaeneHns. EguHCTBEH-
HbIM KpUTEPUEM €€ KNacCudurKaLMm SBASeTCS OTBETCTBEHHOCTb NPaBUTESb-
CTBa Nepes napjaamMmeHToMm.

12 CMm. [MorocsiH B. «Oco6eHHOCTN Nonynpe3vaeHckon GopMbl NpasBneHns B
Apmenun», Collection of Reference Materials, OSCE, Yerevan, 2004, p. 56: V.
Poghosyan, “Armenia: At-A-Glance”, in Encyclopedia of World Constitutions,
Volume 1, ed. Gerhard Robbers, Facts on File, 2007, p. 43

AkTyanbHble NPO6AEMbI KOHCTUTYLIMOHHOIO NPaBOCYAMS

MEHTOM OOHOBPEMEHHO WM TOJNIbKO MNepen napfiiaMmeHToM, a
Takke 00bEM nonHoMounii Mpe3naeHTa.

Kak nokasbliBaeT BbllLENPUBELEHHbIN aHann3, Nno KoHCTUTy-
umn 1995 r. MNpesnaeHT Pecnybnvkn nmen takne BeCOMbIE NOJ-
HOMOYUS, KOTOPble MOJIHOCTbIO COOTBETCTBOBANN MPE3UOEHT-
CKO-MapfiaMeHTCKOM MOAENN NONYNpe3naAeHTCKOM dopMbl NpaBs-
NEeHMUN (B 4HaCTHOCTU, HA3HAYEHME U OCBOOOXAEHME OT OOMKHOC-
T lMpembep-munHncTpa lMpe3naeHTomM, pPocnyck napiiaMeHTa,
JOMUHMpYyloLLee nonoxeHune [pe3vaeHTa nNpu onpegeneHun
NONUTUKK CTPaHbl N BoNendbasneHnn MNMpaesutenscTtea)!s.

B oTnvyne oT npe3naeHTCKOo-napaamMeHTCKon Moaenu, nap-
NAaMEHTCKO-NPe3naeHTCkass ModeNb xapakTepudyetcs cbanaH-
CMpPOBaHHbIMK MonHOMounamMn [MpeanpgeHta Pecnybnuvkn,
lMpaBuTenscTBa 1 napnameHTa. lNapnamMeHTCKO-nNpe3naeHTcKas
MoZenb Hanbosee NocnenoBaTesibHO OTPaXKAET CYLLHOCTb NOJy-
npe3naeHTCKon GopMbl MPaBAEHUS - B OAyaJIMCTUYECKOM UCnon-
HUTENbHOM BNacTn GakTUYeCKUM pyKOBOAUTENEM SABNSIETCH TOT,
KTO MMeeT NoAOePXKY napnameHTa. o aTon npuynHe B 3TON
Mogenu ¢dopmMuposaHmne [lMpaBuUTENbCTBA HE MOXET OCYLLECT-
BNATbCA 6e3 nopaepXku napiaMeHTCKoro 6OoMnbLIMHCTBA, a B
camoin ucnonHutTenbHor Bnactu lNNpe3mpeHt Pecnybnuku He
3aHNMAET rMaBEHCTBYIOLLEE NMOJIOXEHNE N HE MOXET 0CBOOOANTL
MNpemMbep-MUHUCTPA MO CBOEMY YCMOTPEHNIO.

Mepexon kK NnapnamMeHTCKO-NpPe3naeHTCKo moaenu

CnycTa HekoTopoe Bpems nocne 1995 roga kak B NONUTUYEC-
KUX, TakK 1 B NPaBOBbIX Kpyrax Ha4yaan roBoOpuUTb 0 HEOOX0AUMOCTH
KOHCTUTYLMOHHbIX U3MEHEHUI. [epBbIM N3 NPOBNACTHOIO flareps
nyoénnyHo 3asBun 06 atom P. KouapsiH B xoaoe MNpe3uaeHTCKoM
ns3bupatenbHor kamnaHum 1998 r. NosgHee HEOOXOOUMOCTb B
NoAOOHbIX N3MEHEHUSX MOTUBMPOBAsaCb, B YACTHOCTU, YNEH-

13 Ons 6onee noapobHoi nHGopmMmauum o GopMUPOBaHMN NPABUTENLCTBA U
ocBoboxaeHun Npembep-MmuHucTpa cM. ToemacsiH I., MorocsiH. B. «KoHc-
TUTYLIMOHHbIE U3MEHEHNS B GOPMMPOBAHNN NMPaBUTENLCTBA U OCBODOOXAE-
Huu Mpembep-MuHucTpa B Pecnybnmkn Apmerns 2005 r.» // “3akKOHHOCTL”,
N 95, 2016. - C. 8-14.
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ctBomM B CoBeTe EBponbl, nocneaosaTensHoM peanmaaumneit NpuH-
umna pasgesnieHns snacren, nosbileHmnemMm apPeKTMBHOCTM 3aK0-
HOTBOPYECKON aearenbHOoCTU HauyoHansHoro CobpaHus, ykpen-
JNIEHNEM KOHCTUTYLIMOHHO-MPABOBLIX FAPaHTUA HE3aBUCUMOCTU
cynebHon BnacTu, AOBEAEHMEM OO0 MUHMMyMa 3aBUCUMOCTU OT
BO3MOXHbIX YMPaBEeHYEeCKNX OLLMBOOK OTAENbHbIX JIMYHOCTEN 14,

27 Hoa6psa 2005 r. B Pecnybnnke ApMeHus Oblin NpoBeaeHbI
LWwmpokomacLuTabHble KOHCTUTYLIMOHHbIE pedopMbl, B pe3ynbTa-
Te KOTopbix dopma npasneHmnsa Pecnybnmkm ApMeHnst o CBOUM
OCHOBHbIM MpU3HakamMm coBnasa C «NapiaMeHTCKO-MPEe3NaEHT-
ckon» mopenbto. B pesynbtate aton pedopmbl Mpe3vaeHT
Pecnybnavkn 6onee He MenN AUCKPELIMOHHOIO MOIHOMOYMS POC-
nycka HaunoHnansHoro CobpaHusi, a ¢opmMmpoBaHme U NCMNOJHe-
Hue oba3aHHocTel MpaBuTeNnbCcTBa 3aBMCENN NMPENUMYLLIECTBEH-
HO OT BOMIM MAapSIaMEHTCKOro 60nbLIMHCTBA. KOHCTUTYLUUMOHHO-
npaBoBas «cuna» lNpesuageHta Pecnybnukn ApMeHus 3aknoya-
nacb B OCHOBHOM B €ro 60/blUuMX MOJHOMOYMUSIX B BOMpPOCax
BHELLHEN NMONUTUKK, OOOPOHbI N HaLMOHaNbHOM 6e30NacHOCTH.
BnuatenbHas ponb [Npe3upeHTa Pecnybnnkm BO BHYTPEHHEN
nonutuke Goina obycnoeneHa He ero KOHCTUTYLUWMOHHBIMMW MNOJIHO-
MOYMSAMU, @ TEM, YTO OH SIBASICS IMOEPOM MapaMeHTCKOro
6onblKnHCTBa. MOXHO KOHCTaTMpOBaTh, 4TO Pecnybnuka Apme-
HUS, OCYLLLECTBNAS NEPEXOA OT NepBOHadvanbHonm mogenu 1995 r.
c MpeanpgeHTom Pecnybnnku, nmeowmm ceepxdonbLume NoaHo-
MOuYMS, K «NapaaMeHTCKO-NPEe3naEeHTCKON» MOAENN, B OCHOBHOM
cnegosana npuMepy BOCTOYHOEBPOMEMCKUX CTPaH, UMEIOLLNX
nonynpesnaeHTckylo dopmy npaBneHus s, Tem He MeHee Oen-
cTBylowas ¢opmMa npasfeHUs oCTaBasiaCb HECOBEPLUEHHOW U
coAepXana MHOXECTBO NMOTEHLUMANbHBIX Yrpo3.

PelwweHuns, naHHbIE KOHCTUTYLMOHHBIMKU nonpaskamu 2005 . B
Bornpoce ¢dopMbl NMpaBfieHns, He Bcerga 6biivM nocnenoBartesib-
HbIMU U He pewanu Ty OOYCNOBNEHHYID MONYNPE3NAEHTCKOM
mmwble n3meHeHus B ApmeHum (COopHuk ctaTteit). - Epesan,

2005. - C. 73, 85.

15 O6 aTom Bonee petanbHo cM.: [MorocsiH B., ToBmacsiH . TIpOeKT KOHCTUTY-
LIMOHHBIX M3MeHeHuI Pecnybnvku ApmeHum (kpaTkme nosicHeHust). — C. 72-75.

AKTyanbHble npobnembl KOHCTUTYUMOHHOIO npaBocyaus

dopmMoi NpasneHus Npobnemy, KoTopasi CyLLECTBYET MNPU KOH-
dpoHTaUMN ABYX UMEKOLWUX AEMOKPATUHYECKYID NErMTUMHOCTb
opraHos - [Npe3ungeHTta Pecnybnukm n napnamenta. KoHCTUTYLMA
He nNpegycMarpuBana HAKaKoro MHCTUTYLIMOHATbHOIO peLleHuns
B CNyyae, koraa HoBonsbpaHHbIv MNMpe3naeHT Pecnybnukm ctan-
KMBaJICs CO CTapbiM MapiaMeHTCKUM GONbLUMHCTBOM, KOTOPbIA
He pasfensan ero MHeHusi, U HaobopoT, Koraa MoauTU4eckme
OopuveHTauunm HOBOM3OPaAHHOrO napramMeHTa M OelCTBYIOLEro
MpesngeHta Pecnybnukn He coBnaganu. B nepsBom cnyuyae
HOBOM3OpaHHLIM pPe3naeHT He UMeN Kakux-nmbo KOHCTUTY-
LMOHHO-NPAaBOBbLIX pblHAroB Afs peann3auym nosly4eHHOro oT
Hapoda MaHAaTa, KOTopbI aBnsancsa 6onee «CBEXMM» NO OTHO-
LWEeHUIO K napnaMmeHTckoMy maHaaty. OH He mor ¢popmMupoBaTb
HOoBOe [MpaBUTENLCTBO, HE Y4YMUTbIBAA BOJIIO MAPAAMEHTCKOro
GonbwmHcTBa. OH Takke He MOr pacnyckaTb MapriaMeHT,
nockonbky HaumoHanbHoe CobpaHme MOrno nerko msbexartb
BO3HWKHOBEHUS MPEeAnoCbISIOK POCAyCcka, YCTAHOBMAEHHOrO
ctatben 74.1 KoHcTuTyumn.

B cBoto ouepenb, HOBOM3GpaHHbIM NapnamMmeHT u chopmMmpo-
BaHHOE MO ero Boneu3bsaBieHuto NpaBUTENbLCTBO MOMYT CTOJK-
HYTbCS C 00bLUMMU TPYAHOCTAMMU B TakMx 061aCTSIX NOUTUKU, B
KoTopbIx Mpe3naeHT Pecnybanku MMeeT BaXHble U CaMOCTOS-
TeJflbHble KOHCTUTYLIMOHHO-MPaBOBbIE NOJIHOMOUNS.

CuTyaums, CNOXMBLLAACS B pe3ynbTaTe pasdHbiX NOAnTUYec-
kux opueHTaumin MpesngeHTta Pecnybnmkn n napnameHTCKoro
OO0NbLIMHCTBA, B MOMUTONIOTMN N B HAyke KOHCTUTYLMOHHOIO
npaBa M3BECTHA MOA, MOHATUEM «0OLWEXUTUE»16, DpaHuma u
HEeKOTOpble BOCTOYHOEBPOMNENCKME CTPaHbl, XOTb U C TPYAOM, HO
BCe Xe CMOrv NpeofonieTb 3Ty CUTyauuio, CONnpoBOXAAIOLLYIOCH
cepbEé3Hon KoHdpoHTaumen mexay lpesvgeHTom n [Npasu-
TenbcTBOM. B cnydyae Pecnybnunku ApMeHUs CTOSIN BOMPOC: He

16 OTO NOHSITVE BNepBble B HAYHHOM CMbICNe 6bino ncnons3oaHo M. JioBepxe
(cm. M. Duverger, Britviaire de la Cohabitation, Paris, 1986), koTopebiii B 1986
r. nokasas, kak B YC/OBUAX OBLLEXUTUS AOMKHbI OblTb KOMMEHTMPOBAHbI 1
MCNOJIb30BaHbl KOHCTUTYLIMOHHbIE MONOXEHWUS, OTHOCSALLMECH K CUCTEME
npasneHus.




Koucturymonnoe MPABOCYAMUE - 1(75)'17

npueeneT M ata KoHdpoHTauus kK 6osiee TsXenbIM nocnes-
CTBUSIM B YCNOBUSAX CHOPMMPOBABLLENCA B CTPaHE MOAUTUYE-
CKOW KyNbTYpPbl Y NONIMTUYECKUX TRAANUMIATT?

Mpobnema «0BLLEXNTUSA» HE MMEET Kakoro-nmbo pagukanb-
HOro pPEeLUEHUs], MOCKOJIbKY, C OOHOW CTOPOHbI, HadeneHue
MpesnpgeHTa Pecnybnvku npaBoM pocnycka napfiameHTa u
NOBLILLEHNE €ro poJsin B Bornpoce popmmpoBaHus NpaButenbCcT-
Ba NPUBEOET K BOCCTAHOBJIEHNIO CBEPXCUIILHOIO MHCTUTYTA Npe-
3MOEHTCTBA, 3aKPEMIEHHOro B nepBoHavyanbHOM TekcTe KoHc-
TnuTyumn 1995 ropa. C opyrov CTOPOHbI, Aaxe NoJIHOMOYMe poc-
nycka napfiameHTa He cnacaeTt CUTyaumio, Tak Kak rno pesynbra-
TaM HOBbIX NapPJIAMEHTCKMX BbIBOPOB MOXET COXPaHATLCS NPeXx-
HA9 cUTyaums.

lMocne KOHCTUTYUMOHHBIX M3MeHeHui 2005 1. dopma npasneHns
Pecnybnnkn ApmeHust ¢ BEPXOBEHCTBYIOLLEN ponblo Mpe3vaeHTa
Pecnybnukn gencteoBana 6e€3 MHCTUTYLIMOHANbHBIX MPEnsSTCTBUN
He noTomy, 4To Mpe3naeHT Pecnybnvkn nmen 60nbLune KOHCTUTY-
LIMOHHO-NPAaBOBbIE MOSIHOMOYMS, @ MOTOMY, 4YTO B HaumoHanbHOM
CobpaHum Ob110 NOUTUYECKOE OOSBLLMHCTBO U YTO JIMAEPOM 3TOr0
6onbrHcTBa aBnancs MNpe3naeHT Pecnybnukn.

OCHOBHble HeA0CTaTKU NOJynpe3naeHTCKol Gpopmbl

npaBsieHNs U BO3SMOXXHOCTU UX pedpopMUpOBaHUS

4 ceHT6ps 2013 r. NpeangeHToM Pecnybnunku Obina yupex-
neHa CneumanmanpoBaHHash KOMUCCUS MO KOHCTUTYLIMOHHbLIM
pedopmam’®, ogHoWn n3 noctaBneHHbIX Npe3naeHTom Pecnybnn-
KN NepBooYepeHbIX 3afa4 KOTOPO OblI0 NMPeanoXeHne HOBbIX

17 B T'py3uun, nonutuyeckas KynbTypa u obbliav KOTOPOM COMOCTaBUMbI C
Pecnybnukoin ApmeHueit, Bo3HukLas B 2012 r. 6onbLuast NoanMTnyeckas KoH-
bpoHTaumMa nocne napnameHTCkux BblbopoB Obiia 6Gbl onacHee, ecnn Obl
CPOK UCTeYeHUs NoHoMounii MNpeaunaeHTa He 6bin Obl Tak 6/IM30K.

18 CMm. Ykas MNpe3ngeHTa Pecnybnukn Apmenusi ot 4 ceHtsopa 2013 r. Ne YI1-
207-H «O6 yuypexpeHun Cneumann3vpoBaHHOM KOMWUCCUM MO KOHCTUTY-
LMOHHbIM pedopmam npu MpeauaeHte Pecnybnvikn Apmenus» // «Odunupans-
HblA BEeCTHUK Pecnybnuku Apmenus» (panee - BectHuk), 2013.09.11/49
(989). - C. 829.
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nyten n peweHun Gopmbl npaesneHus. B Komuccnu pgetanbHO
obcyxpanncb pUckn NonynpesnaeHTckon dopMbl NPaBieHns U
BO3MOXHOCTU UX U3bexaHus, a Takke Lenecoobpa3HoCTb nepe-
xo4a K napnameHtckon dopme npaeneHua’®. CoobpaxeHus
Komuccunun Hawnm otpaxeHne B KoHUENUUN KOHCTUTYLMOHHbIX
pedopm, npuHaToi B 2014 r.20,

Kak nokasblBaeT npakTuka cTpaH2!, nmelowmx nosynpesu-
LEHTCKYIO hOpMY MpasBfieHns, 3Ta CUCTeMa Ha rnpakTuke Oen-
CTBYET TPEMS OCHOBHbIMU Crocobamu:

* NPe3uaeHT SBASETCHS PYKOBOAUTENEM MNapnaMeHTCKOro

60/bLUMHCTBA;

* NPe3naEHT 1 NapnaMeHTCckoe BONbLUMHCTBO NPOTUBOCTONAT

Apyr opyry;

* B MapJsiaMeHTe OTCYTCTBYEeT cTabuibHOe OOMbLLIMHCTBO.

Kaxagasa na atux Tpex pasHbiX Mogenen nonynpe3naeHTCcKomn
dopMbI NpaBfeHNsa MMEET CBOMCTBEHHbIE el Npobnembl. Koraa
MpeanpeHT Pecnybnvku IBNSETCS PyKOBOOUTENEM MapsiaMeHT-
CKOro BONbLUNHCTBA, TO UMEET MECTO CBEPXLIEHTPaNM3aLms Bnac-
TN, HE rapaHTUPYIOTCSA peasibHbli 6GanaHc 1 pas3aeneHue Bnac-
Tel, Hagnexawun GanaHc MOJSIHOMOYUIA U OTBETCTBEHHOCTMU,
Hann4mne paBHOCUIIbHBLIX BETBEN BNacTu. HECMOTPS Ha KOHCTUTY-
LUMOHHbIe pedopmbl 2005 r., B ApMeHMn npoponkan oencTeo-
BaTb CBEPXCUJIbHbIA UHCTUTYT «MNONyNpe3ungeHTcTBa», CUCTEMA
€OVHONMUYHOW NONUTNYECKOW BNacTu, 3akoHogartelbHad, UCnosi-
HUTeNbHas 1 cynebHas BnacTun, okasaBlinecs B cpepe CcyLiecT-
BEHHOro BAMsHUA nHCcTuTyTa lNMpeanaeHTta Pecnybnuvkn, a Takke
WHCTUTYTbI, ABASIOWMECH HE3aBUCUMbIMU OpraHamu. B Takor

19 ABTOpPbI CTaTbM SIBASANCH YneHamm Cneunanm3npoBaHHOM KOMUCCUN MO KOH-
CTUTYLIMOHHBIM pedopMam 1 Bbinn OTBETCTBEHHbI 32 UCCNEeS0BaHNE 1 NOATO-
TOBKY OKOHYaTENbHOIO OTYETA MO YaCTu, CBSA3AHHOM C HGOPMOI NMpaBfeHUS.
OCHOBHbIE MOJIOXEHUS OKOHYATENBHOIO OTYETa TakXke onybnrMKoBaHbl B pabo-
Te B. MNMorocsiHa «3sonoums Gopmbl NpaBneHns. ITorm n nepcnekTnsbl».

20 TekcT Takke JocTyneH B nybnunkaumm MorocsaHa B. «3Bontouns Gopmel npas-
nexus. itorm n nepcnexktusbl». - Epeean, 2014. — C. 17-66.

21 Bonee nopgpo6Ho B nybnukaumm NorocsiHa B. «9Bonouma dopmbl npaene-
Hus. Itorn n nepcnektmebl» - C. 71-91.
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cuTyaumm o06LECTBO CBOU OXMOAHUSA CBA3bIBAET HE C
MpaBuUTENBLCTBOM, KOTOPOE MO KOHCTUTYLUMW OTBETCTBEHHO 3a
coumanbHble U 3KOHOMUYecKkme BOMpochl, a ¢ [lpe3ngeHTom
Pecnybnukn. dopmupyetcs siBHas OMCAPOMNoOpUMS MeXAay
peasnibHbIM 06BEMOM NMOSHOMOYUIA 1 MOIMTUYECKON OTBETCTBEH-
HOCTbIO PasfINyHbIX KOHCTUTYLMOHHBLIX oOpraHos. Cucrema
CTPOMTCHA Ha JIMYHOCTSHX, a B OEMOKPaATU4ECKOM rocynapcrBe
cynbba rocyapctea He MOXeT 3aBUCETb OT OAHOM0 YesioBeka 1
WCKJTIOYUTENBHO OT €ro JiMYHbIX KayecTB. Kpome Toro, mmes
rmraHTckyto BnacTb, NMpe3naeHT Pecnybnnkm B Te4eHne cpoka
OCYLLLECTBNEHNS CBOUX MOJIHOMOYMA HE HECeT MNONUTUYECKOMN
OTBETCTBEHHOCTU U HE MOXET OblTb OTCTPAHEH OT OO/IKHOCTU
HauunoHanbHeiM CobpaHnemM no MOJAUTUYECKUM MPUYMHAM.
MN3BeCcTHO, 4TO poJsib CcyObekTMBHOro dakrtopa B YC/OBUSAX
CUCTEMHOIO HECOBEPLLEHCTBA, HE MMest COOTBETCTBYIOLLIMX MPO-
TUBOBECOB, KPUTNYECKU pacTeT. A CUCTEMHbIE HECOBEPLLUEHCTBA
B OCHOBHOM SIBASIIOTCHA Pe3yNbTaTOM HEMOJHbIX N HeadbeKTUB-
HbIX KOHCTUTYLUMOHHbIX pelleHuni. [onyuweHne npoaoixeHus
Takom cuTyauum ctano 6bl yrpo3oi Ans HaumoHanbHom 6esonac-
HOCTU U TOPMO30M AEMOKPATUYECKNX PASBUTUIA.

Mpu nonynpes3naeHTCKom CucTeMe npasieHns CTpaHa MOXeT
okasaTbCs B MHOM B3pPbIBOONACHOW cuTyaumu, ecnu MNpesanaeHT
Pecnybavkn co CBOMMUN KOHCTUTYLMOHHBIMY NMOSIHOMOYUSIMU HE
OyneT umeTb 60nbLUIMHCTBO B HaumoHansHoMm CobpaHnn. 3Tomy
MOryT B 60/iblLLEN Mepe cNocoOCTBOBATb HECTAOWIbHASA MOUTUN-
yeckasi cmctemMa CTpaHbl, reonosiMTUYecKoe rnosioXxeHme n pas-
NNYHblIE OOYCNOBMIEHHbIE STUM BHELWHUE HaKTOpbl, BHYTPEHHSS
HEeTONePaHTHOCTb, CUCTEMHO-LEHHOCTHbIN XaoC, UHTePeChl Kpn-
MWHANbHO-ONNIFapPXN4eCKNX CNoeB n T.4. YTO cnydutcs, ecnu,
HanpuMep, HOBON3OpPaHHLIN NPe3naeHT ByaeT BbIHYXAEH UMETb
neno co crapbiM MapnameHTOM, GONbLUMHCTBO KOTOPOro - €ro
npotnBHukn? Kak 6ynet cdopmmpoBaHo lNMpaButensctso? Kak
Mpe3ugeHT u NpaBnTenbCTBO CTPaHbl OyayT COBMECTHO pa3pa-
6aTbiBaTb M OCYLLECTBSATh BHELLHIO MOAUTUKY CTpaHbl? Kak B
cTpaHe, fe-¢dakTO HaxXOASLENCH B COCTOSIHUM BOWHbI, GyaneT
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OCYLLECTBNATLCS OnepaTtuBHOE PYKOBOACTBO apmuen? Hu Ha
0auH n3 atmx sonpocos KoHcTntyuma B pegakuum ot 2005 r. He
JaBana yaoB/eTBOPUTENLHbIX OTBETOB. [lyanvam UCMNONHUTENb-
How BnacTtu, koraa MNMpeanaeHT Pecnybnmku n MNpaBnTenbCTBO HE
npuHagnexar K O4HOMY U TOMY Xe NoSINTUYECKOMY nareplo, ype-
BaT yrpo30M MOANTUYECKNX CTOSIKHOBEHWUI. Takoe BO3MOXHO B
no6o AeMokpaTUYeCcKoli cTpaHe, 0aHaKo 3TO MNOJIOXEHNE Hau-
Oonee onacHo Ansa ApMeHUWN, HaxoAsWEencs B MOJIYyBOEHHOM
NONOXeHUn, Tem BO0Niee 4TO HM MNPaBOBad, HU MNOAUTUYECKAs
KyNbTypa CTPaHbl IBHO HE FOTOBbI K TAKUM UCMBbITAHUSM.

MNonynpe3naeHTckas cuctemMa npasiieHns He UMeeT HMKaKoro
NPUHUMNMANbHOIO MNpeumyllecTsa nepen napnamMeHTCKoM
CUCTEMOM TaKkXe B Ciyvyae, Korga B napiiaMeHTe HET cTabusibHO-
ro 6onblwnHcTBa. B Takon cutyaummn 6onee Sipko MOXeT npo-
ABNATLCA OUMONAPHOCTb UCMNONHUTENBHOM BNACTU, OCOOEHHO B
TakuUx BaXHbIX cdepax, Kak BHELWHSs nonautuka, obopoHa u
HaunoHanbHasa 6e3onacHocTb. C OAHOM CTOPOHBLI, Mpe3naeHT
Pecnybnukun, ¢ gpyron - MNpemMbep-MUHUCTP cTapalTcsa nog-
YepKHYTb CBOE BAUSIHWE, @ NapflaMeHT NpeacTaeT kak 6e3B0osib-
Hbli 1 cnabblil opraH, KOTOPLIN HE B COCTOSIHUW KakmMM-To obpa-
30M MOBAUSATb HA CUTYyaLUIO.

OpHoOM 13 oTpuuaTeNbHbIX CTOPOH MNONYNPEe3nAEHCTKOMN
CUCTEMBI SIBASIETCS TO, YTO B OT/INYME OT NapiaMeHTCKON GOpMbI
npaefiEHNs, KaHAMOAT, NPOUrpaBLUni Ha NPEe3NOEHTCKUX Bbl6O-
pax, gaxe ec/nn pasHuua rosiocos 3a NPouUrpasLLEro 1 BelUrpas-
wero HebonbLIas, HAYEro He NosyyaeT, ronoca NPoroioCcoBaB-
WwKnx 3a Hero mabuparenen NpocTo nponajalT. B ycnoBusx
NONIUTUYECKOW KYJbTYPbl MOCTCOBETCKUX CTPaH 3TO NPUBOAUT K
OONbLION 0OLLECTBEHHOM HAMPSXEHHOCTM CO BCEMM BbiTEKalO-
WMMWN U3 3TOr0 OTpULATESIbHLIMU MOCNELCTBUAMMN.

YuntbiBas BbILLEN3NOXEHHOE, BCTAaeT BOMNPOC, BO3MOXEH N
TakoM BapuaHT NONynpe3naeHTCKOM GOopMbl NPaBAEHUs, Mpu
KOTOPOM BblLLEYKa3aHHbIE HEA0CTaTKM OyayT yCTPpaHeHbI. Tak kak
39NeMeHTbl, COCTaBNSAoLWME CYLLLHOCTb 9TOM GOpMbl NMPaBneHns,
He ABNIFI0TCA KOHCTAHTOW, MOXEM CKa3daTb TOJIbKO, YTO BbiLLeykKa-
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3aHHblE HEeOOCTaTKM MOXHO Wb CMSrYmMTb, HO HE YCTPaHUTb
NOSIHOCTbIO. Hanpumep, BEPOSTHOCTb «OBLLEXUTUSA» MOXHO
YMeHbLWNTb, ecnu Bbibopbl [Mpe3ngeHta Pecnybnuku n
HaumonanbHoro CobpaHus 6yayT NnpoBOoAUTLCS OAHOBPEMEHHO
WM NPOMEXYTOK BPEMEHU MexXay HUMKU OyaeT HebOonbLInM.
OpHako Takoi u3bupaTeNbHblii UMK HEBO3MOXHO Bceraa
cobnioaartb, Tak Kak HEBO3MOXHO KaTEropuyeckm WUCKIHUTb
BHeoYepeaHble BbIOOpLI, a Takke OblBalOT cuTyauum, 06s3biBato-
W1e K NPUMEHEHUIO 3TOr0 MexaHu3ma (pPocCrnyck, CMepThb,
oTcTaBka npe3ugeHTa u npoyme). Heobxoammo Takke MMeTb B
BUAY, 4TO NpPWY OAHOBPEMEHHOM npoBedeHMn BblibopoB [Mpe-
3uaeHTa Pecnybnumkun n HaupoHanbHoro CobpaHust ctaHyT 6onee
3aMeTHbl Apyrmve KpynHble HEeAOCTaTKu MNOoaynpe3ugeHTCKOMN
dOopMbl NpaBneHns — CBEPXUEHTpanM3aumsa BnacTu B pykax
Mpe3ngeHTa, KOTOPLIV MPU 3TOM HE HECET HMUKAKOM NONTUYEC-
KO OTBETCTBEHHOCTW 3a CBOI AEATENbHOCTb. Tak, KOHCTUTY-
LMOHHble pedopmbl BO PpaHuum B 2000-2001 rr. (cokpalieHue
cpoka nosHomouunin MpeangeHTta Pecnybnvkn n npuBeneHne ero
B COOTBETCTBME CO CPOKOM MOSHOMOYMIA HauymoHanbHOro
CobpaHusi, a Takke NPOBeAeHne NpPe3naeHTCKMX BblIOOPOB [0
napnameHTCKux BbIGOpPOB) ewe 60nblie MNOBLICUAN POJb
Mpe3ugeHTa Pecnybnnkm B cuctemMe npaBfieHUs.

Bbonee 4eTkoe KOHCTUTYUMOHHO-MPABOBOE pa3rpaHnYeHune
KOHKPETHbIX MOJSIHOMO4YMIA B 06NaCTU UCMONHUTENbHOW BNacTu
mexay MNpesnaeHTom Pecnybamku n NpaBUTeNbCTBOM (OCOOEH-
HO B 00/1aCTN BHELUHEN MONUTUKM, OOOPOHbI N HALMOHANBHOM
6e30MacHOCTU) XOTb 1 BaXHO, OAHAKO B KOHCTUTYLMOHHOM Nnpak-
TUKE Masio 4TO U3MEHMUTCH, €CNN BHYTPU UCMNONHUTENLHON Bna-
cTn ByaeT cyuwecTBoBaTb AoMuHMpytowas durypa (MpeamaeHT
nnu Npembep-MnHNCTP). Co3aaHHbIN MNpeanaeHToM PpaHLy3CKoi
Pecny6nukn Capkosn B 2007 r. KOMUTET NO KOHCTUTYLIMOHHBIM
pedopmam, BO3rNaBASAEMbI ObIBLUMM MPEeMbeP-MUHUCTPOM 3.
Bannapgiopom, Npeanoxun BoodLE NCKTIOUYNTL Ayanin3m NUCMon-
HUTENbHOM BnacTu B Nonb3y lNpe3naeHta Pecnybnukn. CornacHo
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npeanoxeHunio atoro Komuteta, MpeanpoeHt Pecnybnvku gon-
XeH Obl1 onpeaensite NOANTUKY CTPaHbl, a MpaBUTENLCTBO — OCY-
LEeCTBNATb ee22. ITo npeasioxeHne, otTknoHeHHoe H. Capko3aun, B
CYLLIHOCTU OTMEHUNo Obl NoNynpe3naeHTckylo Gopmy npasne-
HWS, MOCKOJbKY NpaBUTENLCTBO CTano Gbl BCEro NuvLlb UCMOSHN-
Tenem MOSINTUKMN, pa3pabaTbiBaeMOmn MpeangeHTOM
Pecnybnuku.

Mpobnemy NONNTUYECKUX “ayTcanaepoB” MOXHO NOMbITATLCS
pewnTb nNyTem npenbsiBneHns kaHampatam B [pe3naeHThl
Pecnybnukun 6onee cTpornx TpeboBaHuii, (Hanpumep, Ux BblABMW-
XXEHNE TONbKO NapriamMeHTCKMMn ppakumsiMm), HO 3TO NpuBeaET
K OPYyroMy HeLoCTaTKy — WCKaXEHUI0 MOen npsiMoro Bbibopa
Mpe3unpeHTa Pecnybnukmn23,

HepoctaTtkm nonynpesnaoeHTckon ¢opMbl NpaBfieHUs He
NnoJly4aloT CBOEroO MOJSIHOIO pPas3peLleHUst Takke B KOHCTUTYLUSX
ctpaH (Monbwa, PymblHna, XopBatus, YkpanHa v ap.), NPUHSAB-
LIMX NONYNPE3nNOEHTCKYIO pOpMY NpaBieHUs U NONbITABLUMXCS B
JasibHenLweM yCoBepPLUEHCTBOBAaThL ee. B HacTodLwee Bpems BOC-
TOYHOEBPOMNeNCcKne cTpaHbl C MONynpe3uaeHTCKoONn CUCTeEMON
npasfieHUs MPUHSIN «NapsiaMeHTCKO-MPe3NaEHTCKY0» MOAENb,
N UX OMbIT MNOKa3bIBAET, Y4TO, B OTAn4mMe ot ®paHumn, daktuye-
CKUM pPYKOBOAUTENEM NpPaBUTENbLCTBA SBASETCA MNPEMbEP-
MUHUCTP, a He npe3nmaeHT (Kak 9TO M npegycmatTpuBaeTt
KoHctutyums). Cnctema gencTByeT aHaIorMyHo napaamMmeHTCKON
CUCTEME MNpaBfieHns, OAHAKO POoJb Npe3naeHTa 06blYHO 3HAYU-
TeNbHee, YeM B YUCTO Nap/iaMeHTCKMX CTpaHax.

Mcxoaosa ns Bbilen3noxeHHoro, KomMmccems no KOHCTUTYLIMOH-
HbiM pedopmMam B CBOeWN KOHLIENLWN KOHCTUTYLMOHHBIX pedopm
ykasana, 4to npuv 6ol pasHOBMAHOCTM MOAYNPE3nAEHTCKON

22 Cm. Comité de réflexion er de proposition sur la vodernisation et le rééguili-
brage des institutions de la V e Républigue, Une Ve Républigue plus démoc-
ratigue, p.10.

23 CMm. Takxe JaHuensH I. (B obwein pegakumm). MonoxeHns KOHLENUUN KOH-
CTUTYLIMOHHBIX PecdOpM 1 OCHOBHbIE HaMpaBieHUs WX peanusauun B
Pecnybnuke ApmeHus. — EpesaH: “Aiipanet”, 2015. - C.152-153.
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dopMbl NpaBfeHnss HEBO3MOXHO AaTb KOMMJIEKCHOE peLueHne
BCEX NpobneM, B HaCTHOCTU, MO CNeAyOLWUM NPUYMHAM:

+ ABa VIMEIOLLMX MEPBUYHbIA MaHAAT UHCTUTYTA NPV HEOOHO-
BPEMEHHbIX Bblbopax lNpesuageHta Pecnybnukn n Haumo-
HanbHoro CobpaHna oka3biBalOTCA Ha pasHbIX YPOBHAX
06LLECTBEHHOr0 A0OBEPUS U B YCIIOBUSIX OTCYTCTBUS B Nap-
NlaMeHTe npumMbIkatoLLero k MNpeangeHty Pecnybnvkm 605b-
LUIMHCTBA U B KOHTEKCTE COBPEMEHHBIX MPOSIBAEHUI NPaBO-
BOr0 MbILUMIEHNS CYLECTBEHHO pacTeT yrposa noauTu-
4eCcKOoro Kpusuca n KoHGpoHTaunm;

MOBbLILLAETCS Yyrpo3a noIMTUYECKOro eANHOBNACTUS B YCII0-
BUSX Hanmumsa B HaunoHansHom CobpaHun abConoTHOro
6onblmHcTea MNMpe3unaeHTta Pecnybnnkm n OTCYTCTBUS BHYT-
pvnapnaMmeHTCK1UX NpOTUBOBECOB;

He obecneyeHa Heobxoanmas NPONOPLUMOHANbHOCTb MEXay
dyHKUMAMN 1 nonHoMounaMu MNMpesungeHTta Pecnybnuvku;
CYLLIECTBYET HEYETKOCTb MeXay OYHKLUNOHANbHOW POJbIO,
NpPaBoMOYMEM U OTBETCTBEHHOCTbIO UCMNOMHUTENbHOM
BNnacTmz4,

Mepexopn kK napnameHTckon popme npaBneHna2s

Komuccus, ydmtbiBad, 4TO NONYNPe3nOEHTCKYID cuUcTtemy
npaBneHns HeBO3MOXHO NOSIHOLEHHO pedopmMmpoBaThb, NpuLlna
K 3aK/Il04YEHMIO, YTO OOYCNOBMIEHHbIE NMONYNPE3NAEHTCKON ¢op-
MOW npaBneHus npobnembl 6onee aPPEKTUBHO MOryT ObiTb
pelweHbl B YCNOBUAX NapiaMeHTCKOM ¢OopMbl MpaBieHus.
Moatomy yxe B KOHLENUUM KOHCTUTYLIMOHHBLIX pedopM Obino
npeanoXeHo COoBepLNTbL nNepexon OT Nonynpe3vuaeHTCKOM
GOopMbI NpaBneHns K NnapaamMeHTcKon popme npaBneHns2s,

24 CMm. «KoHuenumsi KOHCTUTYUMOHHBLIX pedopm Pecnybnunku ApMeHus». -
EpeBaH, 2014. - C. 43-44.

25 B 3TOI YacTn aBTOPbLI OCHOBLIBAKOTCA Ha KHUry MorocsiHa B., Caprcsana H.
KoHcTutyumsa B pepakumm ot 2015 r. (kpaTkve pasbscHeHus). — EpeBaH,
2016. - C. 91-111.

26 CMm. Tam xe. - C. 48-52.
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Magbl 4-6 KoHcTuTyumn B pegakumm ot 2005 r. npegycmatpu-
BalOT CO3BY4YHYIO TPeOOBaAHUAM AEMOKPATMHYECKOIO U NPaBOBOro
rocygapctBa COBPEMEHHYIO MapiaMeHTCKYI0 CUCTEMY, KOTopasd
4YeTKO oOcyLLecTBNsSeT GYHKUMOHANbHOE pas3fefnieHue BracTu
mexnay HaunoHanbHbiM CobpaHunem ©n [MpaBUTENbCTBOM.
MameHeHHas KOHCTUTYUMS 3akpennsieT KI4YEBYIO pPOJb
HauunoHanbHoro CobpaHus B Bonpoce GopMUPOBaHUSA MOMUTU-
yeckom BoMM oOLLECTBA, OOHOBPEMEHHO NpPenoCTaBss
MpaBnTENBCTBY HEOOXOAMMYIO CAMOCTOSITENBHOCTb B BONPOCAX
pa3paboTKu N OCYLLECTB/IEHUSI BHELLHEN U BHYTPEHHEN NoNnuTn-
KN cCTpaHbl. KOHCTUTYUMs npepycMaTtpmMBaeT MEXaHU3Mbl
COTPYOHMYECTBA 3aKOHOAATENBbHOM 1 UCMONIHUTENLHOWN BNacTen,
KOTOpble NpecnenyoT Lenb n3bexarb NHCTUTYLNOHASIbHbIX KOH-
bnnkToB. KOHCTUTYLUMS faeT paBHOLEHHbIE PELLEHNS BONPOCaM
cTabunbHOCTU MNMpaBUTENBCTBA, KOHTPOJIbHLIX MOIHOMOYUIA Nap-
NaMeHTa, NapnaMeHTCKUX MEHbLUMHCTB, a Takke MOSIHOMOYNIA
Mpe3npeHTa Pecnybnvkn n nopsiaka ero BbI6opos.

Mo KoHcTuTyuun B pegakumm ot 2015 r. 3a UICNONHUTENBLHYIO
BN1ACTb OTBETCTBEHHO UCKITIOYUTENBHO [PaBUTENLCTBO MO KOHT-
ponewm MapnameHTa. Mpe3naeHT Pecnybnukm He MMeeT HUKAKo-
ro HENOCPEACTBEHHOIO OTHOLLEHUS K OCYLLLECTBAEHMIO UCMOJTHU-
TENbHOM BNAacTU W OCYLECTBNSET CBOMCTBEHHbIE MApiaMeEHT-
cKkon cucteme GYHKUMKW, KOTOPblE B OCHOBHOM MMEIOT NPOTO-
KOJIbHbIN 1 CUMBOJINYECKUI XapakTep. [ToMrumo aTOro, oH cnegut
3a cobnoaeHMEM NONOXEHUIA KOHCTUTYLUMN 1 TEM CaMbiM CMO-
coOCTBYyET peanm3aumm N YyKOPEHEHNIO KOHCTUTYLMOHHBIX LEH-
HOCTEl B 0OLLECTBEHHOM XU3HW.

MpemMbep-MMHNCTP UMEET AOCTATOYHO CUMbHYIKO MO3ULMIO, HO
OH, B oTnnume ot lNpeauaeHTta Pecnybnnku npy nonynpesnaeHT-
CKOW CuUCTEME, NOCTOSIHHO HaXOAUTCS MOA NapfaMEHTCKUM KOHT-
ponem. Mo nameHéHHon KoHcTutyumn MNMpemMbep-MUHUCTP MOXET
ObITb CMEHEH MO NONNTUYECKM MOTMBaM, a lNpesnaeHTt Pecrny6-
JIKM MPY NONYNpe3naeHTCKON CUCTEME NPABJIEHNSI — HE MOXET.

Mo cpaBHEHUIO C KNACCUYECKOW MNapiaMeHTCKon ¢opmon
npaefenus, npuHaTble 6 gekadbps 2015 r. nsmeHeHnsa B KoHcTn-
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Tyumio PA copepxat psg, HOBOBBEAEHUN, KOTOPbIE UCXOAAT U3
HeobxoaMMocTn obecnevyeHnst cTabunbHOCTU MNPaBUTENbCTBA,
NOSINTUYECKOW KYNbTYpPbl N BHeApPeHUA 3@PEKTUBHON CUCTEMBI
npaenenus B Pecnybnuke ApMeHus.

Huxe obpatumcsa Kk psagy OCobOeHHOCTel napnaMeHTCKOW
dopmMbl NpaBneHNsl, BBEOEHHOW B pe3ynbTaTe KOHCTUTYLMOHHOMN
pedopmsbl.

A. Bonpoc ctabunbHOro 60sbLLUMHCTBA

BaxHenwe perynmpoBaHus, HamnpaBiieHHble Ha obecrneve-
Hue cTabunbHoCTU lMpaBUTENBCTBA, KACalOTCs Map/aMeHTCKUX
Bbli6opoB. CornacHo yactu 3 ctatbn 89 KOHCTUTYUMK cucTema
BbibopoB B HaumoHansHoe CobpaHue OoSkHA rapaHTupoBaTth
CTabunbHOEe napnameHTckoe 60onbWNHCTBO. Takme cuUcTeMbl
npaBneHus, KaKk Nonynpe3vaeHTckas W naprameHTckas, rae
cyapba npaBuUTENLCTBA 3aBUCUT OT NapnamMeHTa, MoryT addek-
TUBHO OENCTBOBATb, €C/MN MPaBUTENLCTBO MMEET MNOAOEPXKY
CPaBHUTENIbHO CTABWIbHBIX MONTUYECKNX cuil. Tak, Hanpumep,
npu nNoNynpe3ngeHTCcKonm cucteme npasneHus [pe3ngeHTt
Pecnybnvkn, He nmes GonblUMHCTBA B NapnameHTe, HEe MOXET
ocyLwecTBnATb apdekTnBHoe npasneHne. Ecnn B MNMapnameHte
HeT CTabunbHOro 6OMLLUNHCTBA, TO MPABUTENLCTBO MOXET 4aCcTO
MeHaTbcA. B pesynbrate, no cytu, OyayT CBeOEHbl K HYIO U
npenBbIbOpPHbLIE 0b6s13aTenbcTBa [pe3maeHTa, Tak Kak OH He
MMeeT MexaHM3MOB AN peann3aumm CBOEN nporpamMmbl, U
npeaBbli6opHbIe 06eLaHNs NOANTUYECKMX NapTUA, NOTOMY YTO
OHW TOXE He B COCTOSIHMM MPOSIBAUTH €4VHYI0 BOJIIO B BOMPOCE
dopmMMpoBaHUS NPaBUTENBLCTBA 1 peann3aunv NporpaMmbl npa-
BUTENbCTRA.

Takas xe npobsemMa CyLLeCcTBYET 1 B NapjiaMeHTCKON cucTe-
Me npasneHus. [MOCKoNbKy B 3TOM Cly4ae npaBUTENIbCTBO HE
DEennT NCNOJNTHUTENbHYIO BNacTb ¢ NpeangeHTom Pecnybnuku, To
BOMNPOC CTabUnbHOCTU NPaBUTENLCTBA CTAHOBUTCA Bonee akTy-
anbHbiM. Ewle ogHUM BaxkHbIM (PaKTOPOM SABMSIETCHA TO, 4YTO B
ApMEHUN napTUMHas CUCTEMA HUKOrA4a CaMOCTOSITENBHO He
Hecna 6pemMsi NONTUYECKOrO MpPaBfiEHNs, MOTOMY YTO NaBEH-
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CTBYIOLLLYIO POSib B MOAUTUYECKOW CUCTEMe Bcerga wurpan
Mpe3naeHT. To, 4TO NapTUN HAXOANNCE Ha 3aQHEM MNaHe, ObI1o
pesynstaToM AoMuHMpyowen no3numu lMNpesnpgeHTta. Ecnn Ha
BbIOOpax HM OgHA NapTUa He nosy4aeT abCoNOTHOro GONbLUMH-
cTBa, TO AN GOPMUPOBAHUSA KOANMLUMOHHOIO MNpaBuUTEeNbCTBa
OblBaeT HEOOXOOMMO CO34aTb NMOCTBLIOOPHbLIE aNbSIHCHI, HO, MO
CYTW, 3TU aNbsHCbl CO34al0TCs «3a CMNUHOM» n3bupartenein, a He
no ux BoJsie. ATo HopMaJsibHbI 00pa3 AencTBMS AN MHOMMX nap-
NIAMEHTCKMX rocyaapCTB, HO, y4UTbIBasg OCOOEHHOCTY NapTUIAHOWN
CUCTEMbI ADMEHMN, TAE NapTUK Hanbosiee 3aroLeHTPUYHbLI U Nap-
TUMHaa gucumnnIvHa B NnapiaMeHTCckmx gppakumsax cnaba, Bonpoc
obecneyeHns cTabunbHOro OONbLLIMHCTBA CTAHOBUTCH eLle
6onee 3N060AHEBHbLIM.

dopmmposaHme cTtabunbHOro 60bLUIMHCTBA 3aBUCUT B Nep-
BYIO o4yepenp OT nsbupartenbHol cnctembl. EFO HAMHOroO nerye
obecneynTb NpM MaxoputapHoW mn3bupaTtenbHON CUcTemMe, HO
MaxxopmuTapHas CMCTEMaA peLLaeT 3Ty 3aJa4vy B OCHOBHOM 3a CHeT
NPOWrpaBLLMX NONTUYECKUX NAPTUIA. MI3bmnpaTtensHas cuctema,
pencrteyowans B ApMeHun o npuHatua 25 mas 2016 .
N3bupaTtenbHOro kogekca2’, aasana genyTaTtCcKuiA MaHOaT KaH-
ompaty, UMeLWeMy CpaBHUTENIbHOE OOJNbLUMHCTBO, Toraa Kak
rofoca, OTAaHHblE 3a APYrMX KaHOWAAToB, NPOCTO nponajanu,
XOTS B CYyMME WUX MOMI0 ObiTb HAMHOro O0sbLUE, YEM FOSIOCOB
NONy4YMBLUMX MaHOAT OENyTaToB.

Mpepnaraemasn KoHctutyuuen B pepgakumm ot 2015 roga npo-
nopunoHanbHasa ulbuparenbHas cuctema cmorna msbexatb
3TUX HEAOCTATKOB, OAHOBPEMEHHO rapaHTupyst GopMmnpoBaHme
CTabunnbHOro 60NbLINHCTBA.

YcTtaHOBnEHHbIM YacTblo 3 ctatbn 89 KOHCTUTYLMKM Nopsaok
BblGOpoB B HaumoHansHoe CobpaHme B LUMPOKOM CMbICIe Npe-
cnenyet aOge uenu: copMupoBaTb MPeacTaBUTENbHLINA OpraH
Hapoaa 6e3 CyWEeCTBEHHbIX ANCNPONOPLUUNA (4TO ABNSETCSA o4ve-
BUAHbIM HEAOCTAaTKOM MaXOPUTAPHOWM CUCTEMbI U OYEBUOHbLIM

27 Cm. BecTHuk, 2016.05.30/42(1222), cT 456.
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NPENMYLLECTBOM MPOMNOPLVNOHANBHON CUCTEMBI) U OAHOBPEMEH-
HO obBecnedynTb CNOCOOHOE K NPaBNEHNIO NapiaMeHTckoe 60Jb-
LLUMHCTBO (4TO ABNSIETCH NPENMYLLECTBOM MaXOPUTAPHON CUCTe-
Mbl 1 HEOOCTATKOM MPOMOPUVOHANBLHOM cucTemsl). Ecnn n3du-
paTtefnib MOXeT BblIbUpaTb, KakMe MONUTUYECKNE CWJlbl AOJIKHbI
dopmMmpoBaTh NPABUTENLCTBO, TO 3TMM OH MOJy4aeT BO3MOX-
HOCTb HEMOCPEACTBEHHO BNUSATbL HA GOPMUPOBAHMNE NOAUTUYEC-
KO NUHUK CTpaHbl. Ecnu y nabmnpartens HET Takor BO3MOXHOCTH,
TO eCTb OH MPOCTO M3BMpPaAET CBOMX NPeACTaBUTENEN B napna-
MEHTE MNPOMOpPLMOHANBbHO MOJSIYYEHHBIM NAPTUSMU ronocam,
npaBo GpOPMUPOBAHUA NPABUTENLCTBA MNPUHALANEXMUT TOJbKO
JenyTtaram, KoTopble cBOOOAHbLI B BbIOOPE M CMEHEe NapfiaMeHT-
ckmx koanuumi. Takas ceoboaa GopMUpoBaHNSA NapIaMeEHTCKNX
KOaNMUUIA, Kak MoKasbIBAET OMbIT MHOMMX CTPaH C napsamMeHT-
cKkol popmMOl NpaBfieHns, 4acTo NMPUBOANUT K HECTAOMILHOCTU
MpaBuTenscTBa. B Lensx 4OCTUXEHUS CTabUbHOMo NapiamMeHT-
ckoro 6onblnHCTBa KOHCTUTYUMS NpenycMaTpuBaeT BO3MOX-
HOCTb NPOBEAEHNS NapIaMEHTCKVX BbIDOPOB B ABa Typa, eCnu rno
pes3ynbTaTtaMm NepBoro Typa uam nocpeacTBOM CO34aHMS Monn-
TUYECKOW Koanuumm He yaaeTtcs chopmMupoBaTtb cTabunbHoe
napaameHTckoe 60nbLUNMHCTBO. MNprHUMNnanbHoe NPenMyLLECT-
BO TakoOW CMCTEMbl B TOM, 4YTO n3bupartesnb Nnoay4aeT BO3MOX-
HOCTb, NOMMUMO HOPMUPOBAHUS MPABUTENLCTBA, HENOCPEA-
CTBEHHO peLlaTh, Kakas nonutmnyeckas cuna byaeTt CToATb Y pyns
npasneHuvs. MNMpaBuUTenbCcTBO GakTUYeckm co3naeTcs npeacras-
NieHHbIMM B [MapnameHTe napTmsmn cammm n3bupartenem, a He 3a
ero cnuHon. Takmum obpasom, Takass nabupartenbHas cuctema
dakTn4eckn no3eonseT COeANHUTbL NPENMYLLECTBA NapaMEHT-
CKOrO 1 Npe3naeHTCKOro npaBneHuni.

[ns BTOpOro Typa 4yeTBepToe NpenjioxXeHne 4actu 3 ctaTby
89 KoHcTutyuumn npegycmatpmBaeT BO3MOXHOCTb GOpPMUPOBa-
HUS1 HOBbIX anbsHCOB. Ecnn Takas BO3MOXHOCTL He OyaeTt npe-
OYyCMOTpPEHA, TO HE MCK/TIIOYEHO, YTO NOBeanT Ta nonuTuyeckas
cuna, KoTopasi B NepPBOM Type NnoJly4ymna CPaBHUTENbHO MEHbLLE
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roflocos, 1 B pe3dyfnbTarte pynb NpasieHUs Noay4YnT NapTus wunm
anbsHC, KOTOpas NMOJSIHOCTLIO HE BbipaXxaeT BOJIIO n3bupaTtenei.

MpenmyLecTBOM BapmaHTa, Npu KOTOPOM paspeLlaeTca Co3-
JaHVe anbsHCOB BO BTOPOM Type, SBASETCS TO, YTO 9TO CIYXUT
CTUMYNOM 0151 NOAYYMBLUMX AenyTaTckme MaHaaTtbl NapTuin unm
anbsiHCOB Ha 0ObeAMHEeHMe CBOWUX CWJI, eCNu Yy HuX Bonblue
obLuero, 4em pasnynii.

Cuctema BbiGoOpoB B HauumoHanbHoe CobpaHue B OBa Typa
CyLLeCcTBeHHO obneryaeT npouecc dopmmpoBaHna MNpaBuTensCcTea
MapnameHTOM, a Takke YBEeNMYMBAIOTCH rapaHTUM CTabunbHOCTU
MpaBuTtenbcTBa, Tak kak [MpaBuTenbCTBO (PaKTUHECKM MOSy4aeT
NPSMYI0 AEMOKPATUYECKYIO NErMTUMHOCTL. [psmasn aemokpatuye-
ckasi NermTMMHOCTb [paBUTENBCTBA MOXET 3HAYUTESNTBHO CMSMYUTb
OTCYTCTBME CONMAAPHOCTU, YTO XapPaKTEPHO KOAMLMOHHBIM Mpa-
BUTENbCTBAM.

YctaHoBneHHas KoHCTUTyuuen nsbuparenbHas cMctema crno-
cobcTByeT GOPMUPOBAHMIO OUMONSAPHOW NAaPTUNHOWN CUCTEMBI,
Tak Kak CTUMYNUPYET NMapTun, B LEeAsSX AOCTUXEHUS ycnexa, Ha
o0beanHeHNe 1 co3paHne anbsHCOB C TEMU CUNIaMU, KOTOpbIE
ONM3KN UM B MOJIMTUHECKOM U MOE0NOrMYeckoM acnekTax. 31o
KacaeTcs Kak MepBOro, Tak M BTOPOro TypOB BbIOOPOB.
BunonspHasa napTuitHas cucTeMa xapakTepusyeTcsl TEM, YTO Ha
NOJSINTMYECKOM MOJie ECTb ABa OCHOBHbIX MNOOCA B BUAE NapTUii
WIn anbsHCOB NapTUiA, KOTOPbIE KOHKYPUPYIOT OPYr C OPYroM,
yTOObI 3aBNafeTb pynem npaeneHuns. Ecnu 6ypnet cdhopmuposa-
Ha nogobHasa GunonspHas cuctema, TO BO BPEMS CleayloLmx
BbIBOPOB M36upaTens OyaeT MMeTb BO3MOXHOCTb OLLEHUTb
pe3ynbTaTthl paboTbl 3Toro lMpaButenbcTBa, caenartb COOTBET-
CTBYIOLLME BbIBOAbBI M OTAATbL CBOW rOf1I0C MO0 3TOMY BObLUNH-
CTBY, NMBO OMNMNO3MLMNOHHOW MONMUTMYECKON cune. dTum Byanet
obecnevyeHo 0oHO M3 Hambosiee CyLIECTBEHHbIX NpaBui OEMO-
KpaTMy4eckoro npasfieHns - HApo4 cam OyaeT BbIOVMPATb U MEHSATb
MpaBuTENBLCTBO.

MapaHTMa cTtabunbHoro 60MbLUMHCTBA peanuM3oBaHa B
MN3bupatensHom kopekce PA, npuHatom 25 maa 2015 r.
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CornacHo yactu 1 ctatbn 96 Kogekca ecnm ogHa n3 naptui B
pe3ynbTarte O4YepemHoro nNpuMeHeHus dacten 4-9 crtatbn 95
HacToswero Kogekca nonydnna 60nbWNHCTBO OT 06LLEro yncna
MaHOaToOB, pacnpenesneHHbIX corfnacHo 4yactam 4-9 crtatbu 95,
OJHAaKO MeHee 54 MpPOUEHTOB, TO 9Ta NapTUs NonaydYaeT Takoe
MWUHUMAJIbHOE YUCNO OOMOJSIHUTENIbHbIX MaHOaToB, 4TOObl B
pe3ynbTaTe YNCNo MaH4ATOB 3TOM NapTUKM B NPOLEHTHOM Bbipa-
XeHun coctaBuso 6ol He MeHee 54 NPOLEHTOB.

B. KOHCTpPYKTUBHbLIA BOTYM HepoBepus

MapnameHTckasa ¢opma NpaBfeHns XapakTepU3yeTcs TeM,
yto [MpaBMTENBCTBO HECET MNONUTUYECKYID OTBETCTBEHHOCTL
nepen NapnamMeHTOM 3a CBOK MOMAUTKKY, TO €CTb CO3JaHue U
cyuwiectsoBaHune [llpasutenbctBa 3aBUCAT OT posepud [lap-
namenTa. UameHeHHaa KoHCTUTYLmS, onpeaensas nepexon kK nap-
NIaMEHTCKOW CUCTEME MNpaBfieHNs, OAHOBPEMEHHO yuna npobne-
Mbl, KOTOPbIE MOIYT BO3HUKHYTL NPW 3TON CUCTEME, B YaCTHOCTU
HeobxoaMMoCTb obecnedeHnss ctabunbHOCTU [MpaBUTENbLCTBA.
Mpunyem Bonpoc ctabunbHocTu MpaBnTenbCTBa 0COOEHHO akTya-
JIeH B CTpaHax Co CPaBHUTEJIbHO MOJIO0MN AeMOKPATUEN, B KOTO-
pbIX ele HeT CTabunbHOW NapTUNHON cucTeMbl. PasBuTtelie cTpa-
Hbl UMEIOT AaBHUE NapfiaMeHTCKMe TPpaauumm U COCTOSIBLLYIOCS
napTUiiHyO cuctemy, 6narogaps YemMy gaxe 4YacTble CMEHbI npa-
BUTENbLCTB, KaK MNPaBuio, HE MMEIOT TaknX OMaCHbIX MOCNEeACTBUN,
KOTOpble BO3MOXHbI B ApMeHun. 1o aTon npuyrHe KOHCTUTYLMS B
penakunun ot 2015 roga yctaHoBuna psg peryimpoBaHnii, obec-
neymBaloLLMx CTabunbHOCTh [paBuUTENLCTBA B MApiaMeHTCKOM
CUCTEME MNPaBNIEHNS, y4YUTbIBAss OMbIT PA3BUTUS COBPEMEHHOIO
napnamMmeHTapmama, CrnocobCTByloLmMe CTabuIbHOCTU CPeOCTRa,
KOTopble onpasaanu cebs B MexayHapoaHow npaktuke. OgHuM
N3 TakMX UCMbITAHHbIX CPEACTB ABNSETCS MHCTUTYT KOHCTPYKTUB-
HOro BOTyMa HeJOBEPUS.

B uenax makcumanbHoro obecnedyeHnusa cTabubHOCTU
MpaeutensctBa ctatbsa 115 KoHcTuTyumm npegycmartpuBaeTt
oTcTtaBky [lpaButenbctBa MO MNOAUTUYECKMM MOTMBAM TOJIbKO
NyTEM KOHCTPYKTUBHOIO BOTYMa HEA0BEPUS: BbIPAXEHMNE HEA0-
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Bepusl gencreylowemy MNMpembepy 1 BbIGopbl HOBOro MNpembepa
MPONCXOAAT OOHOBPEMEHHO, OAHOW pe3onoumen HaumoHanb-
Horo CobpaHusa. CornacHo 4yactu 1 ctatbn 115 KOHCTUTYLMM Kak
MUHUMYM OfHa TpeTb agenytatoB HauwoHanbHoro CobpaHus
MOXET NPEeACTaBUTb MPOEKT PEIOIIOLMN MO 0OBABAEHMIO BOTYMA
HenoBepus MpemMbep-MUHUCTPY, 1 B TOM Xe pesonoumm obs3a-
TENbHO OOMXKHO ObITb yKasaHO, Kakoh KkaHgaupaT Ha nocT
Mpembep-MUHUCTPaA OONXKEH 3aMeHUTb [OeNCTBYIOLLEro
MpemMbep-MUHUCTPA. ITO peLUeHne NPUHUMAETCS MOUMEHHbIM
ronocoBaHneM. Jlorvka aToro MexaHm3ama 3akio4aeTcs B TOM,
YTO TONbKO AECTPYKTUBHOE, TO €CTb HEKOHCTPYKTUBHOE 00Sb-
LUMHCTBO, KOTOPOE HE UMEET COOCTBEHHOMO KaHauaaTa Ha 01X~
HocTb [MpemMbepa, b0 NNLWEHO BO3MOXHOCTU BbIPa3uTb HEOO-
Bepue lNpembepy. Ecam uyneHbl MapnameHTa 06beAUHUNUCH
TONIbKO NPOTMB rnaBbl MpaBuTeNbCTBa, HO HE MMEIKDT APYyroro
KaHoupaTta Ha 3Ty AO0/MKHOCTb, OHM HE MOryT CBEPrHyTb Oein-
cTeyoulee lMpaButensctBo. CmeHa [MpaBuUTENBCTBA BO3MOXHA
TONILKO B TOM CJjlyyae, Korga MMeeTCcd KaHaupat Ha nocT
MpemMbep-MNUHUCTPA, KOTOPLIN NONbL3yeTcs AoBepuem abcosoT-
HOro 60JbLUMHCTBA AenyTaToB.

B. Bonpoc posepus NpasutenbcTBy

C Touykun 3peHnsa obecrneveHnss cTabunbHOCTU NPaBUTENLCTB
cnepfyiollee npaBoBOE PErynMpoBaHne — 370 OrpaHMyYeHue BO
BPEMEHMU, NOCJIE Yero TOJSIbKO MOXHO MHULMWUPOBATbL BblpaXXeHne
HepoBepusa [NpaBuTtenbcTBy. CornacHo yactu 3 ctatbm 115
KoHctutyumm B pegakumm ot 2015 . Heposepue lNpembep-MUHUCT-
Py MOXET ObITb BbIP2XXEHO HE paHee YeM Yyepes OAMH rof nocne
ero HasHavyeHus. Ecnn npoekT noctaHoBneHus HaumoHansbHOro
CobpaHua o BblpaxeHUn HepoBepus [MpemMbep-MUHUCTPY HE
NPUHYMaeTCs, TO TakoW NPOEKT MOXeT OblTb MPEeACTaB/IEH HE
paHee 4yeM Yyepes WeCTb MecsLeB. HeCOMHEHHO, Takoe perynm-
poBaHWeE - oNpeneneHHoe OTCTYM/IEHNE OT KPaeyroSibHOro NPuH-
umna napaamMeHTCkKon hpopmMbl NPaBieHUs «NPaBUTENLCTBO HECET
OTBETCTBEHHOCTb Nepep napjiaMeHToM», 0OHAaKO Takoe perynu-
poBaHVe NPenoCTaBUT NPaBUTENLCTBAM OOMNONHUTENbHYIO BO3-
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MOXHOCTb OCYLeCTBUTb BGonee manM MeHee NePCrneKTUBHYIO
NonnTUKY, He BOSCb 0OCTOATENLCTBA KPATKOCPOYHOIO HEraTue-
HOIrO BO34EeNCTBUA.

OpHoBpeMeHHO cTtatbs 157 KoHCTUTYyuunM npenoctaBnseT
MpaBuTENLCTBY NPABO MNOCTaBUTbL BOMPOC O OOBEPUX €MY B
CBSI3N C MPUHATMEM NPEACTaBAEHHOr0 MM 3aKkoHoNpoekTa. Ecnn
MpaBnTENBCTBO HE NOMyyYaeT KBOTY A0BepUs, TO HaumoHansHoe
CobpaHune nnbo B KpaTyalinii cpok na3dumpaet HoBoro Mpembep-
MWHUCTPA, MO0 MO UCTEYEHUN 3TOr0 CPOKa PacrnyckaeTcs B
cuny npaea. ocpencTtBoM AaHHOro perynuposanus [Npaeu-
TENbCTBO MMEET BO3MOXHOCTb MOMYYUTb YETKUN OTBET Ha
BOMNPOC, NOSb3YETCH /M OHO elle AOBEPUEM MapamMeHTCKOro
B6O0JIbLLUMHCTBA M MOXET S ONMPATLCS Ha HEro NPU OCYLLECTBIEe-
HUW CBOEW NporpaMmsbl AesaTenbHOCTU. [apnamMeHT B Nogo6bHOM
crydae BCTaeT nepen aunemMmon: nubo napnamMmeHTckoe 60/b-
LUMHCTBO YETKO BblpaXaeT CBOE COAENCTBME OENCTBYIOLLEMY
MpaBuTenbcTBy, NMbO, ecnu KBOTa A0OBEPUS OTBeEpraeTtcs,
MapnameHT gofxeH m3dbpatb HOBOro lpembep-MUHUCTPA U
chopmumpoBaTtb HoBoe [NpaButenscTBO. Ecnn MNapnamMeHT He B
COCTOSIHAM HW BbIPa3nTb AOBEPUE OENCTBYIOLEMY MPABUTEb-
CTBY, HM 13bpaTb HOBOro pemMbep-MMHUCTPA, TO CyLLECTBYET
napaaMeHTCKUIA KPU3UC, €OVHCTBEHHbIN BbIXO4, U3 KOTOPOro -
pocnyck MNapnameHTa B C1ly nNpaea 1 NpoBeAeHne HOBbIX BbIOO-
poB.

. Ponb napnameHTCKOro MeHbLUHCTBa

CepbesHenwmnm npobenom KoHcTutyumm B pegakumm ot 2005
r. OblN10 TO, YTO POJIb NAPNAMEHTCKOrO0 MEHbLUMHCTBA Oblna cBe-
AeHa K MUHUMYMY. Tak Kak B NapiaMeHTCKON CUCTEME OCHOBHas
NONUTNYECKAs pasrpaHNYUTENIbHAsA YepTa NEXUT He Mexay npa-
BUTENLCTBOM W MNapjiaMeHToOM, a Mexay noautuiyeckmm 0oJib-
LWUMHCTBOM M NApsIaMEHTCKUM MEHBLUMHCTBOM, TO KOHCTUTYUMS
Hagenuna napriaMeHTCKOE MEHbLUMHCTBO MnpaBamMu, COOTBET-
CTBYIOLLMMIN ero ponn. OHM HaLWNK OTpaxXeHne B NPOoLLeCCe 3aK0-
HOTBOPYECTBA, B BOMpoce GOpMUPOBaAHUS TOCYAAPCTBEHHbIX
opraHoB, B NpeAcTaBUTENbCTBE B OopraHax HaunmoHanbHOro
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CobpaHusi, B NpaBe COo3blBa BHEOYEPEOHbIX 3acefaHnin  CeCCui,
a Takke B GOPMUPOBAHUMN U OEATENIBHOCTU C/IeACTBEHHbIX
KOMUCCUI, SBASAIOWNXCS BaXXHEMLWMM WMHCTPYMEHTOM napna-
MEHTCKOro KOHTPONS.

YacTtb 2 ctatbu 103 KoHctutyummn B pepakumm ot 2015 r.
BHeapuna NHCTUTYT KOHCTUTYLIMOHHbIX 3aKOHOB M onpeaenuna
WX MCYEPMbIBAIOLLNI NepeyeHb. OTU 3aKOHbI, B OT/INYME OT NPOC-
TbIX 3aKOHOB, A0JKHbI MPUHUMATbLCS KBATMOULIMPOBAHHBLIM O0JIb-
LUMHCTBOM - KaK MUHMMYM TpeMs NATbIMU FOJIOCOB OT OOLLEro
yncna genytatoB HaumoHanbHoro CobpaHus. Peub naoet o Takmx
3aKoHax, KOTOpble HENOCPEACTBEHHO BIMSIIOT HA OCHOBHbIE NpaBa
1 cBOOO bl YENOBEKA, @ TAKXE HA OPraHM3aLLMIO rOCY4apPCTBEHHOM
B/IACTW, B KOTOPbIX, B OT/INYME OT MPOCThIX 3aKOHOB, TpebyeTcs
fonblue ctabunbHOCTM U cornacus - PernameHT HaumoHanbHoro
CobpaHus, N3bupatenbHbili kogekc, CyaebHbln koaeke, 3akoH O
KoHcTtutyumoHHom Cyne, 3akoH o pedepeHayme, 3akoH O nap-
TNAX 1N 3aKoH 0 3alUUTHUKE NpaB Yenoseka (4acTb 2 ctaTbm 103).

KOHCTUTYUMS NpenoCcTaBniseT BaxHYO POJib NAp/aMeHTCKOMY
MEHbLUMHCTBY Mpu Bbibope [eHepanbHOro Mpokypopa (ctaTbs
177), UeHTpanbHOM mnabupartenbHoit komuccum (ctatbs 195),
Mpencepatenein U opyrux 4aeHos AyouTOPCKOM nanatbl (Oen-
cTByowan KoHTponbHasa nanata) (ctatbsa 199), uneHoB Komuc-
cun no TeneBuaeHuo U paano (ctatea 197), MNpeocepatena um
CoseTa LeHTpanbHoro 6aHka (ctatbs 201), a Takxe npm popmu-
poBaHUN OpraHoB cynebHol BnacTu, npegycmatpusas BbIGop
COOTBETCTBYIOLUMX OO/DKHOCTHBLIX nul 3/5 ronocoB oT obuiero
yucna penytatoB. OTMeTUM, 4TO B KOHCTUTYUUM B pegakuum ot
2005 r. Takoe GONbLLUNMHCTBO ObINO NPEAYCMOTPEHO TOJILKO 1S
BbiOOpa 3aluuTHMKA NpaB YenoBeka.

KoHCTUTYyuusa npepycmartpumBaeT Takxke B opraHax Haumo-
HanbHoro CobpaHua npeacTaBUTENLCTBO Onnosuumn. B yacT-
HOCTU1, OAMH U3 TPpEx 3amecTutenen npeancenarens HaumoHanb-
Horo CobpaHus n3bupaeTtcs U3 Ymcna aenyrTaToB, BK/IIOYEHHbIX B
COCTaB OMNMNO3ULUMOHHbIX ppakuui (4acTtb 1 ctatbm 104).

Opyrne npaBa napiamMeHTCKUX MEHbLUMHCTB MOryT OblTb
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3akpenfieHbl B PernameHTe HaumoHansHoro CobpaHus, 4To Toxe
DOJDKHO NpuHUMaTbes 3/5 ronocos oT 06LLLEro YMcna AenyTaTos.

KoHCTUTYUMSA coxpaHaeT npaso kak MuHMMyM 1/5 genytatos
OT 00LLero ymMcna nenytaTtoB Ha obpatleHne B KOHCTUTYLIMOHHDIN
Cyn no BoNpocam KOHCTUTYLIMOHHOCTM 32KOHOB 1 APYIMX NPaBo-
BbIX aKTOB.

Mo ctatee 70 KoHcTuTyummn B pepakumm ot 2005 r. npaso
CO3bIBa BHEOYEPEOHOM ceccun unu 3acefaHnsa HaumoHanbHoro
CobpaHns npuHagnexano kak MUMHUMYM OOHOM TPETK OT 0BOLLEro
yncna genyrtatoB. Yactb 1 ctatbm 100 KOHCTUTYUMM B peaakumm
ot 2015 r., yBennymBass BO3MOXHOCTU NapSiaMeHTCKOr0 MEHb-
LWNHCTBA, OCTaBMfaa 3TO NPaBO Kak MUHMMYM 3a OOHOWN 4eT-
BEPThbIO OT OOLLEro YMcna AenyTaTos.

C TOYKM 3peHus rapaHTMpPOBaHUS MNpPaB MNapaMEHTCKOro
MEHbLUMHCTBA 0CODO0OEe 3HayeHMe MMEET MNPaBO Ha co3JaHue
CNenCTBEHHbIX KOMUCCUIA U NpencenaTteNbCTBOBAHME B HUX
(ctaTtbs 108).

B napnameHTCKON cuctemMe npaBfiieHns CcnenCcTBEHHbIE
KOMUCCUM 3aHMMAIOT LLEHTPanbHOe MECTO B acCnekTe OCYyLLEeCT-
BJIEHNS KOHTPOJIbHbLIX PYHKLMIA NapiaMeHTa, KOTopble OAHOBPE-
MEHHO SBASIIOTCS BaXXHEMLIMM MPAaBOM MNapsaMeHTCKOro MeHb-
wuHcTtea. KoHctutyums B pepakumm ot 2005 r. He cogepxana
0COObIX MOMNOXEHWA O CNEACTBEHHON KOMUCCUN KaK 06 MHCTPY-
MEeHTEe KOHTPONS 3a WCAONHUTENbHOW BnacTbio. Ctatbs 73
KoHctutyunm B pegakumm ot 2005 r. TonbkO npegycmaTpusana,
yTo Npu HeobxoaumocTn B HaumoHanbHom CobpaHum MoryT
c030aBaTbCsd BPEMEHHbIE KOMMUCCUWM Ons NpenctaBieHus
HaumoHnanbHomy CobpaHuio 3ak/o4eHnin, cnpaBokK No onpeae-
JIEHHbIM BOMpocam, cobbiTnam n ¢gaktam. Ans atoro Tpebosa-
Jlocb NpUHATOEe O60NbLWKMHCTBOM ronocoB HauwnoHanbHoro
CobpaHus pelueHue.

KoHctutyumsa B pegakuum ot 2015 r. BnepBblie B CaMOCTOSA-
TENbHOM BUAE BHEAPWNIA MHCTUTYT CNeACTBEHHOM KOMUCCUK, B
ctatbe 108 getanbHO 3aKpPenssas OCHOBHbBIE MOMOXEHMS CO34a-
HUA N 0EeATEeNbHOCTU CNEeACTBEHHBIX KOMUCCUIA.

AKTyanbHble npobnembl KOHCTUTYUMOHHOIO npaBocyauns

N3 yactn 1 ctaten 108 o4eBMOHO, 4TO CNeACTBEHHAs KOMUC-
cua B OYHKUMOHANBHOM acrnekTte npefnycMOTpeHa Kak UMHCTPY-
MEHT MeHbLUMHCTBA HauuoHaneHoro CobpaHunst npoTme napna-
MeHTCKOro 6onblunHCTBa U MNpaButenscTea. o 31O Xe npuin-
He TpeboBaHMS 3aLMTbl MEHbLUMHCTBA crneuyanbHO Obin yyTe-
Hbl B BOMPOCax CO3[aHnNs KOMMUCCUN, ee CTPYKTYpbl 1 TpeboBa-
HUA 0OKa3aTenbCTB.

C 97OV TOUKM 3PEHUS BKHENLLIMM PENYIMPOBAHNEM B NEPBYIO
oyepenp ABASETCA TO, YTO CNEeACTBEHHAS KOMUCCUS CO30AETCH B
cuny npaea, No TpeboBaHMIo Kak MUMHUMYM OOHOW YETBEPTU OT
obLero ymcna aenytaToB. ITO 03HAYAET, YTO, B OT/INYME OT pery-
nupoanuin no KoHctutyuum B pegakumm ot 2005 r., HblHELIHEE
CO30aHue CneacTBEHHOW KOMUCCUM He 3aBUCUT OT pPELLEHUs
HaumoHanbHoro Cob6paHusa. MNapnameHTckoe OOSbLUMHCTBO He
TOJIbKO HE MOXET ObITb NPENSTCTBUEM AJ1S1 CO34aHUNA CNEOCTBEH-
HOM KOMMCCUWN, HO HE MOXET TakkKe WM3MEHUTb Kpyr MaHgaTta
CnencTBeHHOM KoMuccmn. EQNHCTBEHHBIN MEXaHM3M MPOTUBO-
BELUMBAHNSA CO3[aHUA CNeACTBEHHOW KOMUCCUWM - 3TO Npenyc-
MOTpeHHas 4actblo 4 ctatbn 168 KOHCTUTYLUM BO3MOXHOCTb
obpawieHma B KOHCTUTYUMOHHBI Cyn, ons paspelueHns CrnopoB
MeXAy KOHCTUTYLMOHHBIMU OpraHamMm, BO3HMKAKOLWWX B CBA3U C
NX KOHCTUTYLIMOHHBLIMW NOSIHOMOYNSMU.,

B wactn 1 ctatbn 108 KoHCTUTYUMM SCHO cHOPMYANPOBaHLI
KOHCTUTYLUMOHHO-NpaBoBas 3ajadya W Uuenb CrleaCTBEHHOM
KOMUCCUM - yCTAHOBNEHNE HaKTOB, KaCalOLLIMXCH BONPOCOB, BXO-
aawmx B komneteHumio HauyonansHoro CobpaHus n npeacras-
NAWMX 00OLLLECTBEHHBIM MHTEPEC BOMPOCOB, U UX NpeacTasne-
Hne B HaumoHanbHoe CobpaHue. MNpu co3maHnm cneacTBeHHOM
KOMUCCUWN KpPalHe BaXHO, 4TOOblI ee NpeaMeT PacCMOTPEHMS
OblN yCTAHOBJIEH JOCTATOYHO TOYHO. [1Ns yCTaHOBIEHMS MaHaaTa
napraMeHTCKOM CneaCTBEHHOM KOMUCCUm n3 yactm 1 ctatom 108
KoHcTuTyumnun cnenyet psg npeaBapuTeNbHbIX YCIIOBUM, KOTOPbIE
OOHOBPEMEHHO SIBNAIOTCA NpeabsiBAsgemMbiMn HauuoHansHOMy
CobpaHuio orpaHnyeHnsasMn. Bo-nepBbix, NpeMeTOM KOMMETEH-
L1 CNEeACTBEHHOM KOMUCCUMU MOXET ObiTb TOJILKO YCTAaHOBIEHNE
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«akToB». BO-BTOPbIX, BbIACHEHMNE 3TUX HAKTOB A0/IKHO Npen-
CTaBnATb COO0IN 3HAYMTENBbHBIN 0OLLECTBEHHbBIN MHTEPEC, B NPO-
TUBHOM cnyvyae cdepa KOMNETEHUMN CNeacTBEHHON KOMUCCUN
MOXeT cTaTb 6e3rpaHn4Hoin. KoHeyHo, npeamMeT pacCMOTPeHUs
C/leACTBEHHOW KOMUCCUM HE HaA0 OrpaHnymBaTb TONLKO chepomn
rocynapCTBEHHOW BNACTU, U HE HAA0 UCKIIOYATh TakXe YaCTHYIO
coepy, ecnn CyLeCTBYET CBA3b, HANpPUMep, Mexay NoJIHOMO-
YnAMU, AenernpoBaHHbIMU rOCY4AaPCTBEHHBIMW OpraHamMu 1 JaH-
HbIMW YaCTHbIM OpraHu3aumsaM MNPUBUAETVUSMU UAN OPYTUMUA
ocobbiMM 0693aHHOCTAMU. B-TpeTbux, NOMUMO KpUTepUs
00LLECTBEHHOIO MHTEPECA, KOHCTUTYLIMOHHAS HOPMa COAEPXMUT
Takxe 1 opyroe orpaHuyeHme - npeamMeT pacCMOTPEHUS A0KEH
BXOOMTb B komneTeHuuto HaumoHanbHoro CobpaHusa. Pamku
koMmneTeHumn HaupoHanbHoro CobpaHus 3akpemnsieHbl B CTaTbe
88 KoHcTtutyummn B pegakuum ot 2015 r. Tem He MeHee OCHOBHas
chepa geaTenbHOCTU CNeACTBEHHOW KOMUCCUU - KOHTPOJb 3a
NCMNOJIHNTENBHON BNacTbio. 34ecb HAA0 0bpaTnTb BHMUMaAHNE Ha
TO, 4TOOLI ocyuwecTBieHne HaumoHanbHeiIM CobBpaHMEM CBOUX
KOHTPOMbHbLIX YHKUMA, He Hapywano TpeboBaHM NpuHUMNA
pasgeneHnsa Bnacter U He MPOHUKAsNo B LEHTpasbHylo chepy
COOCTBEHHON OTBETCTBEHHOCTUM WCMONHUTENbHON BRacTtu, B
none d¢dopmupoBaHua Bonu [lpaBuTenbCTBa, NPENATCTBYS
MpaBnTenbCTBY B BOMPOCE OCYLLECTBIEHUSI CBOUX KOHCTUTY-
LIMOHHbIX DYHKLNIA2S,

Kpome orpaHnyeHuin, ncxogawmx nad yactm 1 crtaten 108, ns
KoHcTutyuum PA cnepyeT elle 0aHO npeaBapuTesibHOe YyCnoBume,
KOTOpoe MMeeT GOoNbLLIOE 3HAYEHNE B BOMPOCE KOHKPETU3aumum
MaHpaTa CnefAcTBEHHOW KoMuccuun. NpeamMeTomM paccMOTpeEHUs
CNeacTBEHHOMW KOMWUCCUMU MOTYT ObITb TONMbKO Takne ¢akTbl 1
NPOLECCHI, KOTOPbIE 0AHO3HAYHO 3aBEPLUEHDI, T.€. N0 HUM B cyae

28 CM. MHeHune cyabun KoHctutyumonHoro Cyna CakcoHun, npodeccopa YHuBep-
cuteTa Jlennuura Xpuctoda JereHxapta ot aBrycta 2016 r. «[apnameHTckme
cnencTBeHHble kommceun no OcHoBHoMy 3akoHy PP, 3akoHy 0 napnameHT-
CKUX CNeACTBEHHbIX KomMuccusix n KoHctutyumm Pecnybnnkm ApmeHust» (He
ony6/1MKOBaHO).

AKTyanbHble npobnembl KOHCTUTYUMOHHOIO npaBocyauns

W1 B APYroM rocyaapCTBEHHOM OpraHe HeTy Aen, HaXOASALLNXCH
B NPOLILecce pacCMOTPEeHNNA29,

Yimcno 4neHoB cnencTBEHHOM kKoMuccum onpegensiet Haumo-
HanbHoe CobpaHue. MecTa B cneacTBEHHOW KOMUCCUKM pacnpe-
0EenaTcsa NPonopuUUOHanbHO YMCAY OenyTaToB, BKAOYEHHbIX BO
dpakuymn (4acTb 2 ctatbn 108). Takoe KOHCTUTYLIMOHHOE perynn-
poBaHune 00yCNOBIEHO TEM NMPUHLMMNOM, 4TO KOMUCCUU, KaK npa-
BWJ10, OOJIKHBI OTPaXaTb 3epKasbHbI NOPTPET NapTUNHON Npea-
CTaBNeHHOCTN B napnameHte. OgHako Ang 3awuTbl MHTEPECOB
NapiamMeHTCKOro MeHbLUMHCTBA KOHCTUTYLUMOHHAsi HOpMa B
COCTaBE KOMUCCUM TOXE NPenyCcMaTpuUBaET rapaHTuIo - B CNea-
CTBEHHOI KOMWUCCUM OOMXEeH npencenatenbCTBOBaTb OAWH U3
npeacTaBmBLUNX TpeboBaHME AENyTaTOB.

Kacalouwupecs cnegCTtBEHHON KOMUCCUU KOHCTUTYLMOHHBIE
pPEerynMpoBaHus 3atparmBaloT Takke rapaHtTum 3pdekTUBHOCTU
N NHCTPYMEHTapus AeATeNbHOCTU CNEOCTBEHHOW KOMUCCUW.
YacTtb 3 ctatbyt 108 Ha KOHCTUTYLIMOHHOM YPOBHE yCTaHaBInBaeT
0083aHHOCTb rOCY0AapPCTBEHHbLIX OPraHOB WU OpraHoB MECTHOro
camMoynpaBNeHUa U UX OOJHKHOCTHbLIX UL, MPEOOCTaBAATb
HeobXoaMMble CBeAeHUs OTHOCUTENbHO cdepbl KOMMNeTeHLUN
komuccun. lMpouecc TpeboBaHMS A0Ka3aTeNbCTB OO/MKEH OCY-
LECTBNATLCA MO TpeboBaHMIO Kak MWHMMYM OAHOW 4YeTBepTu
YIEHOB CNEeACTBEHHON KOMUCCUWN. DTO PEryIMPOBaHNE HE TOJb-
KO Yy4uTbIBAET UHTEPECHI MEHLLUMHCTBA, HO U NpefoTBpaLlaeT
310ynoTpebneHne TpeboBaHMEM HEYMECTHbIX [lOKa3aTeNbCTB.

A. Ponb HaumoHanbHoro Co6paHusa npu ¢popmMupoBaHumn

rocyfapCTBEeHHbIX OPraHoB

HecmoTpsa Ha TO, 4TO n3mMeHeHHas KOHCTUTyums B ctatbe 88
cpean @yHkumin HaupoHansHoro CobpaHums NpsMo He yrnomuHa-
eT $opmMUpoBaHNE FOCYAAPCTBEHHbLIX OPraHOB MapiiaMeHTOM,
OJHAKO NOCNeaOBaTENbHO OCYLUECTBASET 3Ty GYHKLUMIO NO CO3-
OaHWNIO NerntTuMaumm B Tex noIoXXeHUsax KoOHCTUTYyUumn, KoTopble
kacatoTca GOpMUPOBAHNS OPYIrMX FOCYAAPCTBEHHbLIX OPraHoB.

29 CM. MHeHune npodeccopa Mambyprckoro YHuesepcuteta OTTo JlloxTepraHaTa

ot aBrycta 2016 r. 0 KOHLEeNuUM1 BHEOPEHNSI MPABOBOI0O MHCTUTYTA NapiaMeHT-
CKOW CnefcTBeHHOM kKoMmuccun B Pecnybnvike ApMeHus (He onybimMkoBaHo).
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HaumoHanbHoe CobpaHue nMmeeT peLuatoLLyo posib B n3dbpa-
HUM rnaebl [MpaButenbctBa. Ecnu B pesynbtate BbIOOPOB
HaumoHanbHoro CobpaHmnsa HemocpencTBEHHO He popMupyeTcs
napsamMmeHTckoe BOSbLLIMHCTBO, TO BO BCEX OCTaJIbHbIX Clyyasx
MOHOMONA n3bpaHusa NpemMbep-MUHUCTPA NPUHAONEXUT nap-
nameHTy (ctatbk 149 n 115). HauyoHanbHoe CobpaHue Takxke
n3bupaet MNpe3naeHta Pecnybnukm (ctatba 125).

HaupoHansHoe CobpaHve MMEeeT peLuatoLLylo poJib Takke B
Bonpoce ¢opMmnpoBaHua cyoedbHon Bnactu. CornacHo 4actu 1
ctaten 166 KoHctutyumm Bce cyapm KoHcTtuTyumoHHoro Cypa
n3dbupaloTcs napsaMmeHToM. B nosHoMouMa napnameHTa BXOauT
npaBo n3bupartb 1 BHOCUTL [pe3naeHTy NpeasioxkeHns 0 kKananaa-
Tax Ha OOMKHOCTK cyden KaccaumoHHoro Cyga (4actb 3 ctatbiu
166), 4TO Ha NpakTuKe o3Ha4YaeT n3bpaHue cyaen NapJiaMeHToM,
Tak Kak npaBo HasHa4veHus MNMpe3snageHTom Pecnybnnku B OCHOBHOM
MMeeT LepeMOHMasIbHbIN XapakTep U CTPOro orpaHunyeHo. MNpen-
cepatens KaccauyoHHoro Cyga HenocpeacTBeHHO M3bupaeTcs
HauunoHanbHbiM CobpaHueM (YacTb 5 ctatb 166). HaumoHansHoe
CobpaHune He y4aCcTBYET B Ha3HA4YeHUSIX Cyael NepBoi MHCTaHUMn
N aneansiunoHHON MHCTaHUMW, OOHAKO Lenb OEMOKPATUYECKOM
nermtmMaumMm TyT He 0OpbIBaeTcs, Tak kak Bbiclwumin cynebHbii
COBET - OpraH, MeLLMIA NPaBO BHOCUTb MPEOJIOXKEHNS O KaHAM-
Jatax Ha LO/MKHOCTU CyOen 9TNUX MHCTaHUWIA, HAnooBUHY HOpMU-
pyeTcst HaupoHanbHbiM CobpaHmem (YacTb 3 ctaTbn 174).

CornacHo yactn 1 ctatbn 177 KOHCTUTYUNM B UCKITIOYNTENb-
HOE MOJIHOMOYME NapaamMeHTa BXoauT nsbpaHue eHepanbHOro
NPOKypopa, KaHaMaaTypy KOTOpOoro npeanaraeT KOMMNETEHTHas
NOCTOsSIHHasA komunceus HaumoHanbHoro CobpaHus.

HaumoHanbHoe CobpaHune nadbupaeT YieHOB BCEX YNOMSHY-
Tbix B rnaBax 10-14 KOHCTUTYLUUM OpPraHoB:

+ 3awmTHUK NpaB YyenoBeka (ctatbs 192);

« LleHTpanbHaga nsbupatenbHas kommccus (ctatba 195);

« Komuccusa no TeneBmnaeHuto n paano (ctatbsa 197);

« AyanTtopckan nanata (ctatbs 199);

- Mpencepatensb n CoseT LleHTpanbHoro 6aHka (ctatesa 201).

AkTyasibHble MPO6AEMbl KOHCTUTYLMOHHOMO NPaBOCY AN

MoMUMO 3TUX OpraHoB, KOTOpble MMEKT 0COoObIM cTaTyc,
ctatba 122 KoHCTUTYuMM npegycMatpuBaeT Takxe Co3haHue
3aKOHOM aBTOHOMHbIX OPraHoOB B Lensax 0becneyeHns OCyLLeCT-
BJIEHNSI OCHOBHBIX NMPaB 1 CBOOOM, a Takke 3alnTbl YCTAHOB/EH-
HbIX KOHCTUTYLUMEN OCHOBOMOMAratoLWmx 00LLECTBEHHbIX MHTEPE-
coB. M3bpaHune aTnx opraHoB Takke OTHOCUTCS K KOMMNEeTeHUMn
napnameHTa.

E. Pocnyck HaumoHanbHoro Co6paHus

B KoHcTtutyumm 2015 r. B BONpOCe pernamMmeHTMpOBaHUS
MHCTUTYTa pocnycka HaunoHansHoro CobpaHus 3a OCHOBY Npu-
HAT XapakTepHbIN NapAaMEHTCKON CMCTEME MPUHLMM, COrfnacHo
koTopomy HaumoHaneHoe CobpaHue AeliCTBYET A0 TEX MOP, NOKa
[eecnocobHo, TO ECTb B COCTOSIHUN BbINMOAHATE CBOM OCHOBHbIE
dyHKUMK, BKoYas ¢popmuposaHue lNpaBuTenscTea U ero noa-
Jepxky. PernamMeHTMpOBaHus, Kacarowmecs pocnycka HaumoHanb-
Horo CobpaHus, SBNAITCA BaXHbIMU rapaHTUsaMu obecnedyeHms
cTabunbHocTM [lMpaBUTENLCTBA, TakK Kak WMCKIOYalOT BO3MOX-
HOCTb AJINTENbHbIX MPABUTENbCTBEHHbLIX KOM3MNCOB.

N3meHeHHas KoHCTUTYyumMs npenycMmaTpuBaeT BO3MOXHOCTb
pocnycka HauuoHanbHoro CobpaHus TONbKO B Cllydae, Koraa
MapnameHT He B COCTOSAHMN n36paTthk MNpembep-MUHUCTPA (YacTb
3 ctatbn 149) nnm nocne un3bpaHusa MpemMbep-MMUHUCTPA He
0po06psieT nporpammy MNpaBuTenbcTBa (4acTb 4 ctatbn 151).

Pocnyck napnameHTa B cuiy npasa - HOBM3HA HE TOJNbKO B
KoHcTutyumn Pecnybnukn ApmeHusi, HO 1 B 00LLEen MeXayHa-
POOHON KOHCTUTYUMOHHOW MpakTUKe, Tak Kak POCMyCcK napna-
MEHTa - MOJIHOMOYME [NaBbl FOCYAAPCTBaA, KOTOPbLIA B 3TOM
BOMpOCe, Kak npaBwuiio, MMEET LUMPOKOE yCcMOoTpeHne. Mexay
TeM OCHOBbI pocnycka HaumoHnanbHoro CobpaHns n3mMeHeHHOM
KoHCTUTyuMen yCTaHOBMEHbI HACTOMIbKO 4E€TKO, 4YTO TepsieT
CMbIC/1 NPefoCcTaB/IEHNE TakMx NOJIHOMOUYMIA KaKOMY-NMB0o opra-
Hy, n HaumoHanbHoe CobpaHue pacnyckaeTcsi aBBTOMaTU4ecku B
cuny npasa.
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3aknioyeHue

Mpepnaras napnameHTCkyld Gopmy npasneHns, Kommccus
Mo KOHCTUTYLMOHHbBIM pedopmam B paspaboTaHHoM eto KoHuen-
UMM OTMETWUNA, YTO NEPEXOL K napiaMeHTCKon dopme npasne-
HUA UMeeT creayloLume NnpeMmyLLLecTsa:

a) MOXHO O0CTUYb €AMHOM UCNOJSIHUTENBHOW BnacTu, 6e3 yrpo-
3bl AyanMCTUYECKOM UCMOSIHUTESNIbHOW BAcTW, OCOOEHHO B
TaKMX XN3HEHHO BaXHbIX AJ19 CTPaHbl cepax, Kak BHELUHSS
NMoONTUKA, HaUMOHaNbHas 6€30NacHOCTb U 0O0POHA;

0) ncknoyaeTcs KOHGPOHTAUMSE MEXAY NapSaMeHTOM M NMPe3naeH-
TOM, H4TO BO3MOXHO NPV NONynpe3naeHTCKom popmMe npasneHns;

B) PE3KO CHMUXaeTCsl ONacHOCTb NpuxoAa K BNacTU «Cnyvyan-
HbIX» NNLL;

r) HEBO3MOXHA CBEPXLEHTPaM3aums BIacTu B pykax pykoBoau-
TeNs UCMOJNIHUTENBHOW BNACTU, KOTOPbIN B TO Xe BPeMs He byaeT
HECTU NONIUTUYECKYIO OTBETCTBEHHOCTb NEPE, NapiaMeEHTOM;

[)nonutuyeckas OTBETCTBEHHOCTb CMOCOOCTBYET Koseru-
anbHOMY NPaB/IEHUIO;

€) Bo3pacTaeT noamTmyeckad posib napiamMmeHTa;

X)POCT NONIMTUYECKON PONU NapfiameHTa 6yageT cnocobcTBO-

BaTb OCYLLECTBNEHUNIO MAPTUAMM CBOUX DYHKLNIASO,

AHanM3npys gaHHble NapaamMmeHTckon popme npaBaeHns KOH-
CTUTYLMOHHbIE PELLEHUS, MOXHO 3aK/i04YnUTb, 4TO KoMuccum no
KOHCTUTYLUMOHHbIM pedopmMam B LENOM yaanocb peann3oBaTb
3aga4n pedopmbl GOPMbI NPaBNEHNS 1 caeNnaTb peanncTuyHbl-
MU BbILLEYNOMSAHYTHIE MPEMMYLLLECTBA MAPIaMEHTCKON (POpPMbI
npaesneHus. KoHeyHo, ans copepxaHus dakTn4eckonm ¢dopmbl
npaenexus B Pecnybnuke ApMeEHUSt HE MEHEE BaXkHA AasbHEN-
was peanusaumsi KOHCTUTYLUOHHbBIX NONoOXeHun B PernameHTte
HaumoHanbHoro CobpaHus, B 3akoHe o NpaButenscTBe, B N361-
paTefibHOM KoAeKce, OT coAepXaHus KOTopbix B Gonblueit
CTeneHn 3aBUCUT MOJIHOLLEHHOE nposiBneHne $opMbl Npasne-
HUS, BHEAPEHHON KOHCTUTYLIMOHHBIMU pedopMamMu.

Takmum obpasom, nocne npuHaTusa KoHctutyumm Pecnybnmku
ApMeHunst asaxapbl 6bina coenaHa nonbiTka ynyywnTb AENCTBYIO-
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wyto dopMy npasneHns ons obecrneyeHnss NPaBoBbLIX U NOANTN-
4YeCKMX OCHOB AanbHenwero passntus. KOHCTUTYLMOHHbIE U3Me-
HeHnsa 2005 r. Ha ypOBHE KOHCTUTYLIMOHHOIO NPaBOBOro perynu-
POBaHMS MMeNn BONbLIOE 3HAYEHUE, HO B PEasibHOW XU3HU B
CBA3N C TeM 06CToATeNbCTBOM, 4TO [pe3mnaeHT Pecnybnunkm
aBnancs nuaepom 6onblivHcTBa B HaumoHansHom CobpaHun,
dopma npaeneHuss He NoABeprnacb CyLLECTBEHHbIM WU3MEHEe-
HusM. N3meHeHns 2015 r. paamkanbHele - Pecnybnvka ApmeHus
nonpoLyanacs ¢ nonynpe3naeHcKom ¢popmMor npasneHus.
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A. TyHsiH
Ynen KoHctutyumoHHoro Cyna Pecriybnvkmn ADMeEHUs,
KaHaugaT ropuanYecknx Hayk

KoHcTUTYyUuMOHHBbIE pedopMbl B ApMEHUMN
KakK yc/ioBue ANHaMUYHOIro U CTabunbHOro
pasBuTua rocygapcresa*

MHoroyBaxaemble y4yacTHUKU KoHpepeHummn!

Mpexae Bcero xo4y no3apaBnTtb Hapon KasaxcTtaHna ¢ 25-neT-
HUM tobuneem HesaBucmmocTun, a Takke ¢ HeM KoHCTUTyuum
KazaxctaHa! Xouy Takxke BblpasuTb FNyobokyio 61arogapHoCTb
opraHmusaTtopaM 3a opraHmsaumio KoHdepeHuMn Ha BbICOKOM
YPOBHE.

Bo-BTOpbIX, XO4y OTMETUTb, 4TO Tema KoHdepeHuun ¢aB-
ngeTca BecbMa akTyanbHOW. Bonpochkl, CBS3aHHbIE C POSbIO U
3HayeHneM KoHCTUTyuum B obecrneyeHnm ctabunbHOro U amHa-
MWYHOrO pPasBuUTMSA 0OWLECTBA M rocygapcTea, Bceraa OynyT
npPeagMeToM UCCNeN0BaHNS Kak C TEOPETMYECKON, Tak 1 C Npak-
TUYECKOW TOYEK 3pEHUS.

B cBOEM BbICTYMIEHUN XO4Yy OCTAHOBUTLCA Ha KOHCTUTY-
LIMOHHbIX Npobnemax obecneyeHms cTabunbHOro n ANHaAMUYHOIO
pa3BUTUSA rocyaapcTea U oOLecTBa B CBETE KOHCTUTYLIMOHHbIX
pedpopm B ApmeHuun. KoHcTuTtyums ApMeHum Gbina npuHaTa B
1995 roay BCeHapogHbIM rosocoBaHmeM. locne BCTynneHns B
cuny KoHcTutyuma ApmeHnn apaxabl Noasepranacb NUSMEHEHNSM:
B 2005 n B 2015 rogax. NMpuHaTaa B nepexogHbin nepuona KoHc-
TUTYUMS HE MOrfa He HEeCTU OThevyaTku agMUHUCTPATUBHO-KO-
MaHAHOM cucTeMbl. HecmMoTpsa Ha TO 4To B KoHCTUTyuumn ¢dop-
MaJibHO 3aKpensancs NPUHUMN pa3geneHns BnacTemn, npesngeHT

* BbICTynneHve Ha Hay4Ho-npakTnieckomn KoHpepeHumn Ha Temy “KoHcTuTyums
— OCHOBA AVMHAMUW4YHOr0 1 CTabuIIbHOrO Pa3BUTKS OOLLLECTBA U FOCYAapcTBa”,
nocesiLeHHon 25-netnio Hesasucumoctu n JHio KoHctutyumm Pecny6nuvkm
KasaxcTtaH (29-30 aBrycta 2016 1., AcTaHa).
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CTpaHbl UMEN BeCbMa LUMPOKNE MOSIHOMOYMS KakK B OTHOLUEHUN
3aKOHOOATENbHON, Tak M cygebHon Bnactein. B uyacTHoCTw,
npesnaeHT obnagan MpakTUYECKN HEeOrpaHUYEHHbIM MPaBOM
pocnycka HaumoHansHoro CobpaHusi, eAMHONYHO Ha3Ha4van u
ocBoboOXaan oT AO/HKHOCTU MpeMbep-MuHMUcTpa. Kpome Toro,
npesngeHT npegcepartenscTeoBan B CoBete npaBocygusa -
opraHe, KOTOpbIA eMy Xe npegnaran KaHOuAAaToB Ha A0/MKHOCTHU
CcyAen, a Takke npeanaran NpuUMEHSTb Mepbl OTBETCTBEHHOCTM B
OTHOLLEHUU Cyaeln, BrioTb A0 NnpeKpalleHns nx noaHomMo4umin. B
pes3ynbTaTe Ha KOHCTUTYLVMIOHHOM YPOBHE B ApMEHUN pakTnyec-
ku 6bina chopmMupoBaHa «CcyneprnpesnaeHTckas» pecnybnuka,
X0TS opuamnyeckn ApMeHums Gblna NpoBo3rnawleHa noaynpesu-
LEHTCKOW pecnybnKoi.

B 2005 rogy KOHCTUTYLMOHHbIE NPeobpal3oBaHNA HAMHOIO
N3MEHWIV CUTYaLMIO B NyYLLYlO0 CTOPOHY. CucTema pasgeneHms
Bnactem BO MHOrom Obina cbanaHcuposaHa. CokpaTunuchb
NOJIHOMOYUS NPe3naeHTa Kak B OTHOLLIEHUM 3aKOHOOATENbHOWN,
Tak U cynebHor BnacTen. HamHoro 6bina coBepLUIEHCTBOBaHA
CUCTEMA pernameHTauMm npae M CBOOOA, YenoBeka U rpaxaa-
HMHa. oaBMNCS MHCTUTYT MHOVBUAYASIbHON KOHCTUTYLIMOHHOM
xanobsl 1 T. 4. OgHako cnyctsa 10 neT onsaTb BCTan BONPOC O He-
06X0OMMOCTU KOHCTUTYLIMOHHBIX NPpeobpa3oBaHniA.

B pesynbrate KOHCTUTYUMOHHbIX nameHeHnn 2015 roga Ap-
MEHUS OT NONYNPEe3NAEHTCKON GOPMbI NPABAEHNS NEPEXOANT K
napnameHTckoi. Mpouecc nepexona ByoeT NPoONCXoauTb NOS-
TanHo. OkoHYyaTenbHO NapnamMmeHTckasa dpopma npasneHus B Ap-
MeHUn ByoeT AeiCTBOBATb CO AHS BCTYMIEHUS B AOKHOCTb HO-
Bom3bpaHHoro Mpe3ungeHTta PA, To ecTb, ¢ 9 anpensa 2018 rona.

CornacHo nonoxeHumsMm HoBoW pepakumn KoHctuTyuum Ha-
umoHanbHoe CobpaHune, npeactaBnsas 3akoHOOaTeNlbHYIO BETBb
BNacTn, OyOoeT KOHTPONMPOBaTh AEATENbHOCTb [paBUTENbLCTRA.
BbiCcLUMM OpraHomM UCMONHUTENBHOW BacTu cTaHeT [NMpaButenscT-
BO, KOTOpOe ByaeT OCYLLECTBATL Kak BHYTPEHHIO, Tak 1 BHELU-
HIOI0 NONNTUKY rocypapcTea. CyaebHas Bnacte 6yaeT npencras-
neHa KoHctutyumoHHeim Cyaowm, KaccauyoHHeim Cyaowm, anen-
NAUMOHHBLIMU CyAaMu, CyamMu NepPBO MHCTaHLUMK 0bLLEl opuc-
OMKUMN, a Takxke cneumann3nmpoBaHHbIM AOMWUHUCTPATUBHbLIM
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cynom. JlonyckaeTcs Takke Ha OCHOBaHUM 3aKOHa co3JaHune u
MHbIX CMELNanmM3npoBaHHbIX CY40B.

Mpexae 4em NepenTn K CyTU KOHCTUTYLIMOHHBIX UBMEHEHUIA B
ApmMmeHun, Heobxoaumo obpaTuUTbCcs K Npobneme cTabunbHOCTU
KOHCTUTYUM. C OOHOWM CTOPOHbLI, KAK OCHOBHOMN 3aKOH rocy-
bapctea KoHCTuUTyuus go/mkHa obnagaTb ONpefenieHHon cTta-
OGUNBHOCTBLIO, C APYror CTOPOHLI, C Pa3BUTUEM OOLLECTBA U TO-
cynapcTBa NPaBoOBble aKTbl, B TOM YNCE KOHCTUTYLMW, OOSKHbI
coBepLueHCcTBOBaTbCA. CneayeT OTMETUTb, YTO KpbIIaToe nape-
yeHune oTua aduHckonm gemokpatm ConoHa 0 ToM, 4To KOHCTU-
TyUMs OO/MKHA NUCaTbCA C YY4ETOM HApPO4a N BPEMEHM, akTyasibHa
N No cei geHb. [laxe ooviH U3 aBTOPOB Hanbonee cTabunbHOMN
amepukaHckon KoHcTtutyuumn xedpdepcoH KaTeropu4eckmu
yTBEPXAAN, 4TO «N04, 3HAKOM AEMOKPATUYECKOrO YCUNEHNS KOH-
CTUTYUMMN HeoBXoOuMO MPeaoCTaBUTb BO3MOXHOCTb KadKaoMy
NOKOJIEHNIO UBMEHSATL €€. [1eno B TOM, YTO yHacie4oBaHHbIN TEM
W UHBIM MOKOJIEHWEM TEKCT KOHCTUTYLMM COCTaBnancs 6e3 ero
y4yacTus, U nNpenbiayLee NokoneHne He BNpaBe onpeaensrtb, kak
OOJTKHO XUTh CreayloLLee NoKoneHne, KOTOPOe HE MO0 corna-
CUTBLCS C NPUHATMEM OaHHbIX MPaBUT KOHCTUTYLUM XOTS Obl MO
TOV NPUYMHE, YTO HE UMENO A1 3TOr0 BO3MOXHOCTU» 1.

Bonpocbkl cTabuibHOCTY KOHCTUTYLWIA pacCMaTpPUBaInGChb U B
COBPEMEHHbIX ycnoBusx. B yacTHOCTKW, No utoram ASmXKMPCKON
KoHdepeHunn, KoTopas cocTtosinack 24-25 Hosbps 2014 ropa,
O6binn chOPMYNMpPOBaHbI, B 4aCTHOCTU, Cleayloline BbiBOObI:
KOHCTUTYUMN He [OOJIKHblI OblTb YHUPUUMPOBAHHLIMU, OHU
npeactaBnailoT 13 cebsi COLMOKYNbTYPHbIE SIBAEHUS, ... KOHCTU-
TYyUMS O0KHA OblTb CTAOMNBHOW, HO HE cTaTU4Yeckn cTabub-
HOWZ,

Ob6ecneyeHne cTabubHOCTU KOHCTUTYLMK HE sIBNSIeTCH ca-
Mouenbto. CTabunbHbIM OCHOBHOM 3aKOH rocyaapcTBa, 3akpen-
NAOWNIA OeMOKPATUYECKNE OCHOBbI KOHCTUTYLIMOHHOIO CTPOSX,
HenpemMeHHo obecneynBaeT AMHAMUYHOE U CTabubHOE pPa3Bu-

1 AvitxoxuH K. K. KoHcTutyumsa Pecnybnunkmn KazaxctaH: cTabunbHOCTb U AMHA-

Mn3am// "KOHCTUTYLUMOHHOE 1 MyHuLmMnanbHoe npaso”, 2008, N 13.
2 ApytioHsiH [.I. KOHCTUTYUMOHHAs KynbTypa: YPOKN UCTOPUN U BbI3OBbI Bpe-
MeHun. — EpeaH: M3a. “Hxap”, 2016. - C. 324.
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Tne obuiectBa. Bmecte ¢ Tem cnenyet pasnmnyaTb NOHATUS KOH-
CTUTYLMM KaK NPaBOBOr0 A0KYMEHTA U KOHCTUTYLMOHaNM3mMa Kak
Hannumns B 0OLLLEECTBE ONpeaeneHHOro YpoBHS OCO3HaHUS 1 pea-
nnsaumm KOHCTUTYLIMOHHBIX NONOXEHW. 10 3TOM NpuynHe ecte-
CTBEHHblEe MpaBa, AemMokpaTuyeckas opraHmsauus nyonnyHomn
BNacTU, HE3ABUCMMO OT U3MEHEHNI I0PUANYECKMX TEKCTOB KOH-
CTUTYLUMIA, OOMXKHbI BCerga pernameHTMpoBaTbcs U obecneyn-
BaTbCS HA KOHCTUTYLIMOHHOM YPOBHE.

MHorve Bbi30Bbl COBPEMEHHOI0 00LLECTBa AMKTYIOT HEOOXO-
OMMOCTb NepNoanyeckoro N3MeHeHNs TeX NN UHbIX KOHCTUTY-
LIMOHHBIX MOJIOXEHUN U MHCTUTYTOB. BMecTe ¢ TeM cTabusibHbIM
[OJIXEeH OcTaBaTbC HEOOXOAVMBbIN YPOBEHb KOHCTUTYLIMOHANN3-
Ma B 0OLLeCTBE, TO €CTb OCO3HaHWE rpaxzaaHamMm poau 1 3Ha-
YyeHunst KOHCTUTYLUMKM Kak MexaHn3mMa obecnevyeHns HapoaoBnac-
TN U AeMOKpaTuUM, CUCTEMbI 3aluUThl NpaB 1 cBoboa, a Takke
CUCTEMbl OrpaHmyeHuss nybnunyHon Bnactu. B aTol cBA3un
KOHCTUTYLIMOHHbIE HOPpMbI Pecnybnukn ApMeHUs ¢ TOYKN 3peHns
NnpaBoBO CTabUNbHOCTN MOXHO Pa3aenuTb Ha TPy rpynnbl.

B nepByto rpynny BKAOYAOTCA HOPMbI, KOTOPbIE He noasiexart
M3MEHEHUSM HU NPU KaKnx 00CTOATENLCTBAX. YCNIOBHO UX MOXHO
HasBaTb abCcoNOTHO cTabunbHbiMU. K HUM OTHOCATCH HOPMBbI,
3aKpervieHHble B NepBbIx Tpex ctatbax KoHcTutyunmn ApmeHunu. B
4YaCTHOCTMK, He nogjexaT NepecMoTPy HOPMbI, NPOBO3rnaLlan-
wme APMEHNIO CYBEPEHHbBIM, AEMOKPATUYECKNM, COLUMAbHBIM U
npaBoBbIM rocygapcTeBom. K abconoTHO cTabuiibHbIM HOpMam
OTHOCATCHA TakXe HOPMbl, 3akpennsiowme NpUHaAZNEXHOCTb
BIaCTM Hapoay, KOTOPbIM OCYLLECTBASIET CBOK BNAaCTb NOCPencT-
BOM CBOOOHbIX BbIOOPOB, pedepeHayMoB, a Takke NpeaycMoT-
PEeHHbIX KOHCTUTYUMEen n 3akoHamu NybnnYHbIX OPraHoB U
OOJIKHOCTHbIX NnLL. B pe3ynbTaTte KOHCTUTYLUMOHHBIX M3MEHEHUIA
2015 ropa B pa3psa, HENPUKOCHOBEHHbIX CTATEN NepeLUsia KOHC-
TUTYUMOHHAA HOpPMa, NPOBO3rnalialvlas 4YesoBeka BbICLUEN
LIEHHOCTbIO 1 00sA3bIBalOLLAA rOCYAapCcCTBO obecneynBaTh npasa
1 cB0OOabI HEeNOBEKA, UCXOAS N3 HEOOXOAMMOCTU MOJIHOLLEHHOTO
Cco6N0AEHNS HENOBEYECKOrO AOCTOMHCTBA.

Ko BTOpoOW rpynne OTHOCHATCS HOPMbI, KOTOPble MOIYT ObITb
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nepecMoTpPeHbl BCEHAPOAHbLIM FONOCOBaHMEM — pedepeHay-
MOM. YC/IOBHO MX MOXHO Ha3BaTb OTHOCUTENBHO CTAOUIbHBIMN.
K nogo6HbIM HOpMaMm B HaCTHOCTU OTHOCSATCS HOPMbI, 3aKPEenJisio-
WMe OCHOBbl KOHCTUTYLMOHHOIO CTPOS, PEeriamMeHTupyloLlimne
CUCTEeMY NpaB 1 cBOOOA, YENOBEKA N MPpaXaaHuHa, a Takke Hop-
Mbl r1aB, NOCBSLWEHHbIX CyAeBHON CUCTEME U 3ALMTHUKY NpaB
yenoseka. Kpome TOro, TOonbkO nocpenctsoMm pedepeHayma
MOryT ObITb UBMEHEHbI TE OCHOBOMOMNAraoLue HOpMbl, KOTOPbIE
YCTAHABMMBAIOT CTATyC TakKMX KOHCTUTYLMOHHBIX OPraHoB, Kak
napramMeHT, NPaBUTENbCTBO, MPE3UOEHT.

B TpeTbio rpynny BKOYAKOTCS T€ HOPMbI, KOTOPbIE MOIyT
OblTb U3MeHeHbl HaumoHanbHeiM CobpaHneM — napiamMeHTOM.
OpnHako 3TV NBMEHEHUSI MOTYT ObITb NPOMN3BEAEHbLI HE B OObIYHOM
nopsiake, a NOCPeacTBOM CneLmanbHOM Npoueaypbl: BO-NepBbIX,
peLeHNs OOMKHbl NPUHUMATBCS KBaNUOULUMPOBAHHLIM 60J1b-
LUMHCTBOM, HE MeHee 2/3 oT o0LIero ymcna genyraToB, U BO-
BTOPbIX, 3aKOHOOATENBHOW MHULMATUBOW MO BOMpocam nopob-
HbIX KOHCTUTYUMOHHbBIX NM3MEHEHMIN obnagaloT He meHee 1/4 oT
obLwero uncna genyTatoB WM NPaBUTENLCTBO MO0 HE MeHee
150 ThICAY obGnapalWwmMx mn3bupartenbHbIM MPABOM rpaxaaH
CTpaHsbl.

PaccmaTtpuBas KOHCTUTYLMIO Kak OCHOBY AVHaMWU4YHOIO U
CcTabunbHOro pasBuTUS, cnenyeT 0b6paTUTbCs Takke U K coaep-
XAHMIO OCHOBHbIX HOPM W UMHCTUTYTOB KOHCTUTyumun. Cpeam
BaXXHENLLINX HOBOBBEAEHWNIN KOHCTUTYLIMOHHOW pedopmbl B Ap-
MEeHUU cneayet OTMETUTb CeayoLWne NONOXEeHUs:

1. JOCTOMHCTBO SIMYHOCTN CTaBUTCH B OCHOBY BCEWN CUCTEMbI
npae 1 ceobop Yenoeeka. Cnegyet OTMETUTb, YTO JOCTOMHCTBO
paccMaTpuBaeTCs HE TONbKO Kak KOHCTUTYLMOHHOE MpaBoO Ye-
NIOBEKA HA yBaXXeHMe ero 4ectm M OOCTOMHCTBA. B HOBOWM pe-
nakumm KoHCTUTyumm APMEHUM HEOTYYXXOAEMOE OOCTOUHCTBO
yenoBeka MPU3HAETCA HEOTbEMJSIEMOW OCHOBOW ero npas u
cBobon. Peanusauus nobOro KOHCTUTYLMOHHOro npasa nvbo
00653aHHOCTU, @ Takke OrpaHNYeHUs1 KOHCTUTYLIMOHHBIX MPaB HU
B KOEM Clly4ae He O0/KHbl YLEMNATb JOCTOMHCTBO JIMYHOCTW.
Kaxnoe KOHCTUTYLIMOHHOE NPaBOo AO/MKHO TOIKOBATHCS C y4ETOM
obecneyeHnss OOCTOMHCTBA JINYHOCTU. ITa KOHCTUTYLMOHHas

AKTyanbHble npobnembl KOHCTUTYUMOHHOIO npaBocyauns

HOpMa [AEeT LWMPOKNE BO3MOXHOCTU Takke U KOHCTUTYLIMOH-
Homy Cyay, KOTOpbI Npy onpeaeneHnm KOHCTUTYLLMOHHOCTU TeX
WAV UHBIX MPABOBbLIX HOPM AOJIXEH UCXOANTb N3 HEOOBXOANMOCTU
COBNIOAEHNS JOCTOUHCTBA JIMYHOCTU, TO €CTb MOXHO YTBEPX-
0aTb, YTO B copepXxaHue noboro KOHCTUTYUMOHHOrO npasa
BXOAUT TakKXe 9/1IEMEHT AOCTOMHCTRA.

2. MNepexopn, Kk napnameHTckon dopMe npasBfeHnsl, KoTopas
OrpaHMYMBaET BO3MOXHOCTU MPUHATUS €OVHOINYHBIX PELLEHNI
Nno BaxHeMLWMM BOMpocaM rocygapcTBa U obuiecTBa, a Takxke
pacwmpeHne BO3MOXHOCTEN y4aCTuUs HaceneHusi B NpoLeccax
NPUHATUS peLleHnin 00LLEerocyapCTBEHHONO 3HAYEHUS, B TOM
yucne NoCcpeacTBOM y4yacTus B pedpepeHaymax.

3. BBeneHne Takux OCHOBOMONAralWmMx KOHCTUTYLIMOHHbIX
NPUHLUMMNOB Kak COPa3MEPHOCTb U ONpeaeneHHOCTb. ITU YHU-
BepcalibHble KaTeropum UrpaioT HEOLLEHUMYIO POJib B BONPOCax
paspeLleHns KOHCTUTYLIMOHHO-MPaBOBbLIX CMNOPOB. B yacTHOCTH,
3aKOH MOXET ObITb MPU3HAH NPOTMBOPEYALLMM KOHCTUTYLUU 1,
CcnefoBaTesibHO, HEOENCTUTENbHLIM B BUAY TOro, YTO HE CO-
OTBeTCTBYeT TpeboBaHWAM MNpPaBOBOM ONpeneneHHOCTU nmbo
npaBoBas HOpMa Hecopa3MepHO obpeMeHsieT cybbekTa NpaBo-
OTHOLLEHUS.

4. MNMpu3aHaHne Ha KOHCTUTYLIMOHHOM YPOBHE MOCTAHOBJIEHNI
EBponenckoro cyga no npasaM 4esioBeka B KayeCTBE WUCTOY-
HUKOB NpaBa B Pecnybnuke ApMeHus. JaHHblA BONPOC MMEET
BaXXHOE 3HAYEHME C TOYKU 3peHUss obecrneveHnst HeobXxoaAMMOro
YPOBHSI KOHCTUTYLMOHanM3mMa B obwectee. B ApmeHuun ctano
0ObIYHON MPaKTMKOWM NPU PACCMOTPEHUN U PA3PELLIEHNN TEX UK
MHbIX cyaebHbIX CMOPOB CCbiNnaTbcs Ha akTbl ECMY.

5. CoBepLUEeHCTBOBAHNE CUCTEMbI KOHCTUTYLIMOHHOIO NpaBo-
cyovs. B pamkax KOHCTUTYUMOHHbLIX NMpeobpasoBaHUn pe3ko
YBENMYMANCL KaTeropun aen, noacyaHbix KOHCTUTYUMOHHOMY
Cyany. Bo-nepBbix, npaktnyecku nobdor HOpMaTMBHO-NPaBOBOW
aKkT MoXeT ObITb ocrniopeH B KoHcTuTyumoHHom Cyae, B TOM Ynucne
NnocpencTBOM WUHOVBUAYANIbHOM KOHCTUTYLUMOHHOM Xanobbl, BO-
BTOPbIX, KOHCTUTYUMOHHLIN Cypn OyneT nNpoBepsiTb KOHCTUTY-
LMOHHOCTb MNPaBOMPUMEHUTENBHON MNPaKTUKU, U B-TPETbUX,
KoHctutyumoHnHeiii Cypg, 6yaeT BnpaBe paccMaTpuBaTb U paspe-
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waTtb Cnopbl Mexay ftodbiMUA KOHCTUTYLMOHHBIMW OpraHaMmn 1
[OJIKHOCTHBIMMW INLAMMU.

OCHOBHOWN LENbIO KOHCTUTYLMOHHbBIX UBMEHEHNI B APMEHUN
SIBNSIETCA COBEPLLUEHCTBOBAHME MEXAHNU3MOB 06ecrneyYeHns Bep-
XoBeHCcTBa npaBa. CornacHo HoBOW pepakumn KoHCTUTyumn
BEPXOBEHCTBO MpaBa O0/MKHO obecneymBaTbCs Takke BHeape-
HMEM CUCTEMbl KOHCTUTYLIMOHHOIO MOHUTOPMUHra. Mo MHeHuio
aBTOpa AOOKTPUHbI KOHCTUTYLIMOHHOIO MOHUTOpPUHra lMNpeacena-
Tensa KoHctutyuyornHoro Cyna ApmeHuu I.I. ApyTiIOHSIHA, KOHC-
TUTYUMOHHBIA MOHUTOPWHI, B OTAMYME OT KOHCTUTYLMOHHOrO
KOHTPONS, «9BASETCS HEMPEPbLIBHBIM NPOLECCOM, HarpaB/IEHHbIM
Ha obecneyeHne KOHCTUTYLMOHaNn3mMa B cTpaHe. Mo cyLlecTsy,
KOHTPOJIb B HACTOSILLEE BPEMS OCYLLECTBAAETCH MOCPEACTBOM
OMCKPETHOrO cornocTasnieHns obbekTa ¢ camon KoHcTuTyuueit, a
MOHUTOPUHI NpenonaraeT CUCTEMHOE N HEMPEPLIBHOE BbisiBE-
HWE peanbHOro COCTOSIHUS KOHCTUTYLMOHaNn3ma B obuiecTse3».

Mocne BCTYMNEHUS B CUNY COOTBETCTBYIOLMX KOHCTUTYLU-
OHHbIX U3MEHEHUN OCHOBHbLIM OTBETCTBEHHbLIM JINLIOM N0 0b6ec-
MeYeHMI0 KOHCTUTYLMOHHOIO MOHUTOPUHra cTtaHet [pe3ugeHT
cTpaHsbl. [lonHoMouus NpesnaeHTa B apyrux chepax CyLeCcTBeH-
HO COKpPaTATCSH, M OCHOBHOW ero pyHKLMen cTaHeT obecrneyeHme
cobnogeHnsa KoHctutyumn. Mpe3naeHT 6onee He Byoet MMeTb
NPaBoOMOYUI NO KOOPAMHALMK AEATENbHOCTU 3aKOHOAATENBHOM,
ncnosHuTenbHom n cynebHom snactein. Kpome toro, oH He byaeT
cynTaTbCa rapaHTOM HEe3aBMCUMOCTU, TEePPUTOPUANbHON Le-
JIOCTHOCTU 1 6e30NacHOCTN CTPaHbI.

Csou noniHoMouma no obecneveHnio cobnoaeHnss KOHCTUTY-
unn Mpe3ngeHTt PA O6yneTt ocywecTBAATb B OCHOBHOM MO-
cpencTBoM obpauieHnsa B KoHCTUTyuuoHHbI Cya. MocnegHui
Xe, npeacTtaenas cyaebHyo BnacTb, OyoeT OCyLECTBASATb KOHC-
TUTYLUMOHHOE NpaBocyane, obecrneyreasa BepxoBeHCTBO KOHCTU-
Tyumnu.

CornacHo KOHUENUUU KOHCTUTYLMOHHOIO MOHUTOPUHra,
KoHcTuTyumnst momxHa o6sa3biBaTh lNMpe3mgeHta obecrnednBaTb
"3 ApyTioHSIH I.T. KOHCTUTYLIMOHHbI MOHUTOPWHT. — Epesan: W34, “Hxap”, 2016.

- C. 301
4 Tam xe. - C. 302
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npoBeaeHme NOCTOAHHOM KOHCTUTYLIMOHHOW AMArHOCTUKU C yye-
TOM PYHKLMOHANBHOWM POJIN BCEX KOHCTUTYLIMOHHbBIX CyObeKTOB4.
KOHCTUTYUMOHHasa amMarHocTmka npeanonaraeT exeaHeBHbIN
aHa N3 NpaBOBbIX HOPM M NPAaBOMNPUMEHUTENBHOM NPaKTUKM Ha
npeamMeT COOTBETCTBUSA NOCNeaHUX TpedoBaHMAM KOHCTUTYLMN.
OOHOBPEMEHHO, UHblIE KOHCTUTYLIMOHHbIE OpraHbl U O0MXK-
HOCTHble NMUA B npeaenax CBOMX MOSHOMOYMIA Takxke O6yayT
y4yacTBOBaTb B peanm3aumm KOHCTUTYLIMOHHOIO MOHUTOPUHIA, B
pamkKax KOTOpOro nocpeactBoMm obpatlueHust B KOHCTUTYLIMOH-
Hblh Cyp, 6yneT obecneymBaTbCsi BEPXOBEHCTBO KOHCTUTYLMKN 1
cbanaHcupoBaHHoe MYHKLUMOHNPOBaHME BCEX BETBEN BacTu.
Cnepnyet oTMETUTb, YTO MUCMONIHEeHWe [pe3naeHToM 06s3aH-
HOCTW MO peann3aumm KOHCTUTYLMOHHOrO MOHWUTOPUHra B On-
peneneHHolr mMepe b6yneT obecneymBaTbCs KOHCTUTYLIMOHHO-
NMpaBOBOM OTBETCTBEHHOCTbIO. Tak, COrMacHO KOHCTUTYLIMOHHBLIM
HoBOBBeAeHUAM, Mpe3naeHT MoXeT ObiTb NMOABEPrHYT UMMUY-
MEHTY He TOJIbKO 3a FOCYAapCTBEHHYIO M3MEHY UM COBEPLLEHNE
MHOrO TSXKOro NPecTyrnieHnst, HO Takxe 1 3a rpyboe HapyLleHne
KoHCcTuUTyumMmn. B nogoOHbIX Crydasix Ha OCHOBaHUM ObpalleHus
HauuonanbHoro Cobpanus KoHCcTUTyumoHHbIn Cya, aaeT 3akiito-
YeHue 0 Hann4MM rpydoro HapyLLIEHUS, U B Cilydae NonoXuTe b-
Horo 3akmodyeHust HaumoHanbHoe CobpaHne MOXET MPUHATb
OKOHYaTesNbHOoe pelleHne 06 oTpedeHun MpeanageHTa OT O0MXK-
HOCTW, KOTOPOE NPUHMMaETCs He MeHee 2/3 roflocoB OT 06LLLEro
yucna genyTartos.
0O606wasn BbllleckasaHHOE, MOXHO KOHCTaTUpoBaTb, 4TO
KOHCTUTYLIMOHHbIE n3MeHeHus 2015 roga B COCTOAHMN obecne-
YNTb HEoOXO0AMMYIO0 CTabWUNbHOCTb KOHCTUTYLIMOHHO OCHOBBI
rocygapcTea, 04HOBPEMEHHO OOMNyckass BO3MOXHOCTb
COBEpP-LLIEHCTBOBAHUSA onpeneneHHbIX HOPM
KoHcTutyumnmn. 3tum 6ynet obecnevyeHo ctabunbHoe 1
OVNHaMUYHOe pa3BuTMe 00LLLEeCTBA N FOCYAapCTBa.
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J1. Mypatwuko

3amecTutenb HavansHuka YnpasneHuns Cekpertapuara
KonctutyumoHHoro Cynaa Pecnybnvkn benapyce,
JOKTOP 10pUANYECKNX HAYK

O MHOromMepHOCTN COBPEMEHHOI0
KOHCTUTYUMUOHaANIN3Ma

1. B ycnosusix rnobannsauum, Koraa ycuamBaloTCa 3KOHOMM-
yeckune, NOINTUYECKNE, KYNIbTYPHBIE N OpYrMe CBS3K, MPOUCXO-
ouT B6onee TeCHoe B3aMMOAENCTBME, «B3aMMOMPOHUKHOBEHNE
NPaBOBbIX CUCTEM Pa3fINYHbIX FOCYAapcTB. pn 3TOM OgHUM 13
6a30BbIX YCNOBMIA AAHHbLIX NPOLECCOB SABASETCH OOLIHOCTb Tex
LLEHHOCTEN, KOTOpble 06ECMNeYMBalOTCA U 3aLLMLLAIOTCSA NOCpes-
CTBOM Pasz/inyHbIX UHCTUTYTOB. MOCTOSIHHOE BO3pacTaHue CKO-
poCTM MHDOPMALVOHHBIX MOTOKOB, FNobanbHOE BUPTyasibHOE
NPOCTPAHCTBO CAeNanm BO3MOXHbLIM TakOoe B3auMOBJINSHME Ha
KayeCTBEHHO MHOM YPOBHE. YHMBEPCaAnM3auus LEHHOCTEN Npun-
BOOWUT K HapacTaHMIO yHMBepcanusaummn obLumx npaswu, Bbipa-
60TKe 0OLLEMUNPOBLIX HOPMATUBHBIX HAYasl.

CoBpeMeHHas OOKTpUHA KOHCTUTYLMOHanM3ama npeanonara-
€T HalMune Kak yHMBepcCabHbIX 3a4a4 U Npobnem, KoTopbie OHa
npu3BaHa peLlaTb, Tak ¥ Habop YHMUBEpPCasbHbIX CPEACTB, NpoLe-
Oyp N MexaHW3MOB, Clie0BaHNe KOTOPbIM CMNOCOOCTBYET ycTa-
HOB/IEHWNIO KOHCTUTYUMOHHOroO npasonopsgka, 3dpdekTnsHom
peanusaumm BO MHOFOM CXOXUX HOPM KOHCTUTYLINIA, TPAANLMOH-
HO 3aKpenngowmx Takme LEeHHOCTU, KakK OeMOokpaTus, npasa
4yenoBeka, pasaefieHre BnacTen, BEpXOBEHCTBO npasa 1 ap.

Anckyccum B OTHOLLIEHMM YHUBEPCASIbHOCTU COBPEMEHHOM
KOHLIENUMN KOHCTUTYLUMOHann3ma 6epyT CBOe Ha4vano B NpoTu-
BOMOCTaBNEHUU LEHHOCTHbIX OCHOB BocToka n 3anapa. lNpasa
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yesioBeka Kak «akCcuosormyeckas» ceppueBuHa eBpPOMnenckoro
KOHCTUTYLMOHHOIO Hacneaus noayymnu rnpusHaHme Kak eBpo-
nenckne, B AajbHENEeM — yHUBEPCAJSibHble MEXAyHapOOHble
CTaHOapTbl KOHCTUTYLUMOHHOW AemokpaTtun. Mmnposo3speHue
€BPONenNcKon umBmnamaaumm 6narogaps pasnmyHblM MexayHa-
POOHBIM MHCTPYMEHTAM 0DOPMUAOCH B YHUBEPCASIbHYIO KOHLLEN-
LMIO NPaB YeN10BEKA C MPU3HAHNUEM YEN0BEYECKOrO AOCTOMHCTBA
B KQYECTBE BbICLLEN LLIEHHOCTHU.

2. mobannsauus, BbI3BaB K XWU3HM Pa3HOYPOBHEBYIO N «pas-
HOCKOPOCTHYIO» MHTErpaLmio rocynapcTts, NpMBena K ToMy, 4To B
COBPEMEHHOM MMpe rocyaapCTBO Yalle BCEero BbiCTynaeT ane-
MEHTOM MHOIMX PEervoHasnbHblX 00beauHEeHUI rocypapcTs. B
CBSI3KE «MeXAYHAapOAHOE MpaBO — BHYTPUrOCYAAPCTBEHHOE
NpaBo» pernoHanbHble 06beAVHEHNS FTOCYAAPCTB U UX NPaBOBbIE
MacCMBbI Ha4anu nrpatb 0cobylo Posib, OOMOJIHAEMbIE NpaBuna-
MW TpaHCHAaLMOHaNbHbIX Kopriopaumin. [pyn 9ToOM pernoHasnbHble
00beanHeHns1, Kak NpaBwao0, BO MHOFOM HeE YAOBNETBOPSET
dopma MexayHapoaHOM OpraHn3aumun, B CBA3U C YEM OHU TAro-
TET K HaArocynapCTBeHHbIM 00pa3oBaHWSIM, akTbl OpPraHoB
KOTOPbIX HOCAT HagHaUMOHaNbHbIN XxapakTep. HagHaumoHanbHoe
npaeo, NpeacTaBnss cobom HOBYIO CUCTEMY MPaBOBOro perynm-
poBaHWs, MMEET ocobyio nMpupoay: MO CBOEMY COAEPXAHWUIO,
dopmMe, NPSIMOMY NMPUMEHEHNIO CYOBLEKTAMN NMPABOOTHOLUEHUI
OHO NpMbAMXKaeTCs K MOJIOXKEHUSM HaLMOHaIbHOro 3akoHoaa-
TenbCTBa, a B Cujly cnocoba un cybbekTa NPUHATUS HE BKIIOYaeT-
Ccs B HEoOXOOMMOWN CTEMEHU B HAUMOHAJIbHbIE MEXaHU3Mbl
COBNIOAEHMS, NCNOJIHEHNS N obecnedyeHns (3awmTbl) COOTBET-
CTBYIOLLMX NONOXEHWNIA.

CnepyeT 0TMETUTb, 4TO TPAANLMOHHO MMEHHO HOPMbl MEX-
OYHApOOHOro rnpaea, MeXAyHapoAHble CTaHA4apThbl aKKyMysu-
PYIOT MPOrpeCcCUBHbINA ONbIT Pa3fNYHbIX FOCYAapcTB. Hapsaay ¢
NPSIMbIM BO3AENCTBUEM MEXAYHAPOAHOrO Npaea nNyTeM nMmnie-
MeHTauMn B HaUWOHAbHYIO NMPaBOBYIO CUCTEMY HOPM, COAEp-
XKaLLMXCA B KOHKPETHbIX MEeXAYHapOAHbIX AOroBOopax, MOXHO
BblAENUTb BAUSIHME MOCPEACTBOM aKTOB PEKOMEHAATENbHOrO
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xapakTepa, KoTopble nobyxaaloT rocygapcrea npuHMMaThb
Mepbl K UX NPETBOPEHUIO B XM3Hb. TakuMm oO6pa3om, B HauMoO-
HanbHOE 3akOHOJAaTenbCTBO MO cdepam 0Ka3biBATCS
«BCTPOEHHbIMU» PEervoHasibHble MPaBOBbIE CUCTEMbI, YHUBEP-
canbHble cTaHOapThl, npeacrtaensolme cobdboi obobLieHne
«Hagnexaullen npakTnukm» (good practice) nnm BbipaboTKy COOT-
BETCTBYOLNX pykoBoacTB (guidance) Ha ypoBHe OOH unu ee
cneunanm3npoBaHHbIX ydypexaeHun. OTpaxas yHmBepcalbHble
LEHHOCTU, HOPMblI MEXAyHapOoAHOro npaea, npaswuia pPermo-
HaNbHbIX, TPAHCHAUMOHAbHbIX U HagHaALUMOHabHbIX 0bpasoBa-
HUIM 0Bpa3yloT pasfiNyHbie NPaBOBble WM KBaA3UMNpPaBOBble
nopsakn, TECHO nepennetascb C KOHCTUTYLMOHHbIMU LEHHO-
CTaAMM rocygapcTB. EBponelickne KOHCTUTYLMOHaNNCTbl 06pas-
HO 0603HavalT AaHHOE ABJIEHMNE KaK «MHOMOr0M0CbIA KOHCTUTY-
umoHanuam» (E. TaHyes).

B HacTosiluee BpemMsi BMECTO €BPOMENCKOro «Cyneprocy-
JapcTBa», 4To, cnenys JIMHEeMHOMY MPorpeccy, MOXHO 6bis10 Obl
Habnwopare Ha eBPOMNEeNcKOM KOHTMHEHTE, Mbl BUAUM B3anMO-
[EeCTBME pa3HOYPOBHEBLIX MPABOBbLIX MOPSAKOB, B3anMoOemn-
CTBWE rocydapcTB 1 HagHauUNoHaIbHbIX 00beAMHEHNIA 1 UX opra-
HOB, YTO BbICTPAMBAET «MHOFOMEPHYIO apXUTEKTYPY>» OOLLLEEBPO-
NencKkoro NPoCTpaHcTBa. B 4aCTHOCTU, MHCTPYMEHTHI MO 3aLmTe
npae 4yesioBeka B OTAENIbHOM rocyaapcTBe, B pamkax EBponeic-
Ko koHBeHuMn, CoseTa EBponbl, EBponerickoro Coto3a Ha yHu-
BepcasibHOM YPOBHE HE CTPYKTYPUPOBAHbI MEPAPXNYECKN, a B3a-
VMHO OONONHAT 1 oborawalot apyr gpyra. Poccuimnckasa gok-
TPUHA OTBOOUT OOHY U3 BaXHbIX POJIEN B 3TOM MPOLECCE pasnny-
HbIM CyAEeOHbIM MHCTUTYUUSAM, 0OOCHOBbLIBAst KOHLIENLNIO cyneb-
HOro koHctutyumoHanmama (H.C. BoHagapb). Pa3pelwienme cno-
pPOB OOCTUraeTcsl Npexae BCero nyrtemM COrnacoBaHHOCTU LIEH-
HOCTEN N NMPUHLMNOB KOHCTUTYLIMOHHO-NPABOBOM NPUpPOoAabl, CO-
JepXaHne KOTOPbIX OCMbIC/IMBAETCS M aanTUPyeTCsa B KOHKPET-
HbIX cuTyauusx. JaHHbIM Noaxod, MOXeT ObiTb BOCMPUHAT U B
npouecce BbICTpaMBaHUs B3aMMOOTHOLLEHMA B pamMkax EBpa-
3UIACKOr0 3KOHOMUYECKOrO COK03a.

AkTyasibHble MPO6AEMbl KOHCTUTYLMOHHOMO NPaBOCY AN

3. B pasHble neproabl MHTErpaumn Ha NOCTCOBETCKOM MpO-
CTPAHCTBE KOHCTUTYLMOHHbIE CyAbl FOCYAApPCTB OTMEeYanu
HEeoBXoAMMOCTb COBNIOAEHNS MPUHLMNA BEPXOBEHCTBA HALMO-
HaNbHbIX KOHCTUTYLUIA U NPUOPUTETHYIO 3aLLUTY KOHCTUTYLIMOH-
HbIX NpPaB 1 cBOOOA, rpaXxaaH Npu OOCTUXEHUM BanaHca KOHCTU-
TYUMOHHbIX UEeHHOCTeN. Tak, B HOPMaTMBHOM MOCTaHOB/IEHUM
KoHcTtutyumoHHoro Coseta Pecnybnukmn KasaxctaH oT 5 Hos6ps
2009 roga Ne 6 «O6 opuLManbHOM TONKOBAHMM HOPM CTaTbh 4
KoHcTtutyummn Pecnybnnkum KasaxctaH NpUMMEHUTENBHO K MOPSAOKY
VCMOJIHEHNS PELLUEHNI MEXAYHAPOAHbIX OpraHn3auni n nx opra-
HoB» KoHCTUTYyuMOHHbIN CoBeT KasaxcTaHa ykasan, 4To cyBepe-
HUTET Pecnybnunkm pacnpocTpaHsaeTCs Ha BCIO ee TeppuUToOpuio,
4YTO HEAOMYCTUMO W3MEHEHUE YCTaHOBMEHHbIX KOHCTUTyuuen
YHUTAPHOCTU N TEPPUTOPMANIBHOM LLENOCTHOCTU rOCyOapCTBa,
dopmbl NpaBneHnss Pecnybnukn, a Takke NOAYEPKHYS, 4YTO He
MOryT MPUMEHSATLCS HEMNOCPEOCTBEHHO W, COOTBETCTBEHHO,
MMETb MPUOpUTET Nepen HOPMAaTMBHBLIMU MPABOBbLIMU akTaMu
Pecnybnukn KasaxctaH pelueHusi mexayHapoAHbIX OpraHusa-
UMA N UX OPraHoB, YLLIEMASIOWME KOHCTUTYLMOHHbIE NpaBa u
cBobOOAbl YesloBeKa U rpaxaaHuHal.

KoHcTuTyumoHHbin Cyn Pecnybnmnku ApMeHus B NOCTaHOBIE-
HUKM oT 14 Hos6psa 2014 r. no aeny «O6 onpegeneHnn Bonpoca
cooTBeTcTBMA KOHCTUTYUMK Pecnybnuku ApmeHuss obs3a-
TeNbCTB, 3aKperneHHbIX B noanucaHHomM 10 oktabps 2014 roga B
MwuHcke [JoroBope o npucoeguHeHun Pecnybnvku ApmeHus K
Joroeopy o EBpa3minckoMm 3KOHOMMYECKOM cotko3e OoT 29 mas
2014 ropa» npwusHan o06sa3aTeNbCTBa, 3aKpenjeHHble B yKa3aH-
HoM [loroBope, COOTBETCTBYOLUMM KoHCTUTYUMM Pecnybnmku
ApmeHus. MNMpn 9TOM B peLleHrne OTMEYEHO, YTO «yyacTue rocy-
[apCTBa B MEXAYyHAPOOHbIX CTPYKTypax cyMmTaeTcsd npaBoMep-
HbIM, ECNIN 3TO OCYLLECTBASETCS B COOTBETCTBUM C MEXAYHAPO-

1 HopmaTtuBHoe nocTaHoBneHne KoHcTuTyuumoHHoro CoseTta Pecny6nvkin
KasaxctaH oT 5 Hos16pst 2009 roaa Ne 6 «O6 oduumanbHOM TONIKOBAHUN HOPM
ctaTek 4 KoHcTutyumm Pecny6nunkn KasaxcTaH NPpUMEHUTENBHO K MOPSOKY
WCMOJIHEHNS PeLLEHNA MeXAyHapOAHbIX OPraHn3aLmni U NX OpraHos».
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HbIMW LOroBOopamMu, He BEAET K OrpaHWYeHuto npae u ceobon
4yenoBeKa 1 rpaxaaHnHa u He NPOTUBOPEYUT OCHOBAM KOHCTUTY-
LIMOHHOIO CTPOSA»2.

MpakTnke KoHcTutyumoHHoro Cyna Poccuiickoi Depepaumm
Takxke xapakTepeH yka3aHHbI NoaAxo4 O BepxoBeHCTBe KOHCTU-
TyuuM B HaUMOHANbHOW MNpPaBOBOM cucTeMe. B yacTHoCTW, B
MocTtaHoBneHun KoHctutyumoHHoro Cyna P® ot 19.04.2016 Ne
12-1 KoHCTUTYUMOHHBI Cya, B OTHOLLEHNN TAKOrO MEXAYHApPO.-
HOro AOroeopa, kak KoHBeHUMsa O 3awuMTe npaB 4YenoBeka U
OCHOBHbIX cBO60oA, 1950 roga, noaYepkHyn, 4To «B Cuy ctaten 4
(vactm 1 1 2), 15 (yacTm 1 1 4), 79 n 125 (NYHKT «r» 4acTn 2 u
yacTb 6) KoHcTuTyumn Poccuinickoih @enepaunm, 3akpennsiomx
cyBepeHuTeT Poccun, BEPXOBEHCTBO M BbICLUYIO IOPUANYECKYIO
cuny KoHcTutyummn Poccuiickoii @epgepaummn B pOCCUIACKo npa-
BOBOW CUCTEME (B TOM YMCIIE MO OTHOLLUEHUIO K MEXAYHAPOOHbIM
norosopam Poccuiickon depepauumn), ycnosus ydactusa Poccun
B MEXAYyHapOAHbIX OroBOpax U nx patudukaummn, cobniogeHne
KOTOpbIX 06ecrneynmBaeTcss U NOCPEACTBOM KOHCTUTYLMOHHOIO
kKoHTponsi, Poccuiickas denepaums Obina Bnpase nognucatb U
patndmumposatb KOHBEHLMIO O 3aLLMTE NpaB YenoBeka 1 OCHOB-
HbIX CBOOO/A, NNLLb B TOM Clly4ae, eCnin ee NOoJIOKEHNS He NPOoTU-
BOpEeYaT OCHOBaM KOHCTUTYLIMOHHOIO CTPOSl, 3aKpEernsieHHbIM B
rnase 1 KoHctutyuum Poccuiickon depepaunun, U He BREKYT
orpaHuyeHve npaes M cBobOn, YenoBeka W rpaxpaHuHa B TOM
BUAE, Kak OHW YPErynMpoBaHbl B ee rnase 2»3.

CxopHble nogxoapl 0 npuoputete KoHCTUTyumMn B cucteme
HaUMOHAaNIbHOro 3aKoHOA4ATENbCTBA M HEOOXOAMMOCTN B NEPBYIO

2 [MocTtaHoBneHue ot 14 Hosi6ps 2014 r. no peny «O6 onpeneneHnn Bonpoca
cooTBeTcTBUs KoHCTUTYUMn Pecnybnunkn ApmeHusi 0683aTensCeTB, 3akpen-
NEeHHbIX B noanmucaHHom 10 okTsa6ps 2014 rona B MuHcke [loroBope o npu-
coeamHeHnn Pecnybnvkm Apmerus k [loroBopy o EBpa3ninckom akoHOMUYe-
ckom cotoze oT 29 masa 2014 ropga».

3 MoctaHoBnenne KoHcTtutyumoHHoro Cyna P® ot 19.04.2016 Ne 12-M «[lo
[eny O paspeLLeHnn Bonpoca 0 BO3SMOXHOCTU UCTMOJIHEHWUS B COOTBETCTBUM
¢ KoHcTutyumen Poccuiickon Pepepauumn noctaHoBneHuss EBponerickoro
cypna no npasam yenoseka ot 4 utona 2013 roaga no aeny «AH4yros v Maakos
npoTtue Poccum» B CBA3M C 3anpocomMm MuHucTepcTsea locTuummn Poccrninckonm
denepaunn».
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oyepenpb cobnoaaTb KOHCTUTYLIMOHHBLIE NpaBa M cBOOOAbI rpax-
JaH BblpabaTtbiBaloTCs U B npaktuke KoHcTtutyumoHHoro Cypa
Pecnybnukun benapycs.

Tak, B 04HOM 13 nocnenHux peweHmnin KoHCTUTyunoHHbin Cyp,
Pecnybnuku benapychb, oLeHnBasa AeNCTBUE TEXHUYECKUX perna-
MeHToB EAQC Ha Tepputopun Pecnybnukmn Benapycbk, cpopmy-
NMpOoBan NPaBoOBYIO MO3ULMIO, B KOTOPOW OTMETW, HTO NCXOAs N3
BepxoBeHCTBa KOHCTUTYUMK, a Takxke y4nuTbiBas ykasaHue npe-
ambynbl Joroeopa o EASC Ha HeobxoaMMOCTb GE3YyCNIOBHOIO
cobnaeHnss BCEMM €ro CTOpOoHaMu MNPUHUMNG BEPXOBEHCTBA
KOHCTUTYLIMOHHbIX NpaB 1 cBOBOA, YenoBeka 1 rpaxaaHnHa, ycta-
HaBNMBaEMbI NpoBepsieMbIM 3aKOHOM npuopuTeT npasa EASC
B COOTBETCTBYIOLLMX OTHOLLEHUSIX HE AOJIKEH NPUBOAUTL K HAPY-
LWeHMO nNpae 1 ceobog rpaxaaH, rapaHTUPOBaHHbLIX KOHCTUTY-
umen (pewenune ot 13 okTabps 2016 r. Ne P-1069/2016 «O cooT-
BeTcTBUM KOHCTUTYuMK Pecnybnukn Benapycbk 3akoHa Pecny6-
nnkn bBenapycb «O6 ouUgHKe COOTBETCTBUS TEXHUYECKNM Tpebo-
BaHNSAM 1 aKKpeamUTauum OPraHoB Mo OLLEHKE COOTBETCTBUS» )4,

MonyyaloT pa3suTtne B 6€10pyCcCKOM KOHCTUTYLIMOHHO-NPaBo-
BOW AOKTPMHE BOMPOCHI COOTHOLUEHUS HALIMOHANBHOIO 1 HaaHa-
LMOHaNbHOro npaea, GopMMPOBaAHME KOTOPOro NPOOOIKAETCS B
pamkax EASC. Tak, KoHcTUTyumoHHbIn Cyn Pecnybnukn bBena-
pychk B MocnaHun Mpe3uaenty Pecnybnukn Benapycb 1 nanatam
MapnameHta «O COCTOSIHUM KOHCTUTYLMOHHOMN 3aKOHHOCTW B
Pecnybnuke Benapycb B 2015 rogy» obpaTun BHMMaHWe Ha To,
YTO BaXHENLIMM cOAepXaTebHbIM 3JIEMEHTOM rOCYAapCTBEH-
HOro CyBEpPEHUTETA BbICTYNAET NMPaBOBOM CYBEPEHUTET, KOTOPbIN
BO BHYTPUroCyaapCTBEHHON chepe NposaBnaeTcs B GYHKLNOHN-
pOBaHMN rOCYAApPCTBEHHOW BNacTM Ha OCHOBE BEPXOBEHCTBA
KOHCTUTYUMKN, @ BO BHELUHENONUTUYECKON — B MPU3HAHUM rOCY-

4 PeweHne ot 13 oktabps 2016 r. Ne P-1069/2016 «O cooTBeTcTBMMK
KoHctutyumn Pecnybnukn Benapycbk 3akoHa Pecnybnuku Benapycb «O6
OLeHKE COOTBETCTBUS TEXHNYECKMM TPEBOBaHNAM 1 akkpeamTaumm opraHoB
no oLueHKe COOTBEeTCTBUS» // BecTHMK KoHcTUTyMoHHOro Cyna Pecnybnukim
Benapycb. 2016. Ne 1.




Koucturymonnoe MPABOCYAMUE - 1(75)'17

[apCTBOM OOLLENPUSHAHHbBIX MPUHLMNOB MEXAYHAPOAHOro npa-
Ba. B HacTosiwee Bpems, yunteiBas yyactue Pecnybnuku Bena-
PYCb B MHTErPALMOHHbIX NPOLLECCaX, BXXHO COXPAHUTb KOHCTU-
TYUMOHHYIO MOEHTUYHOCTb, CyBEPEHHOE NpaBo Hapoda benapy-
CU CaMOCTOSITENBHO ONMPEAENaTb CBOM MyTb Pa3BUTUSS.

KoHcTuTyumoHnHbii Cyn, Pecnybnunku Benapycb nogyepkHyn,
4YTO C Y4ETOM MPaKTUKN KOHCTUTYLMOHHOIO NMpaBOCyaus €eBpO-
Nencknx cTpaH Lenecoobpa3Ho BbipaboTaTb NMPAaABOBOM Mexa-
HMU3M, NO3BOASIOWLMIA paccmaTpuBaTb B KoHCTUTYyumoHHom Cyae
HagHaUWOHasNbHble MPABOBbIE aKTbl, 3aTparMBaloLnNe OCHOBBI
KOHCTUTYLIMOHHOIO CTPOSi, KOHCTUTYLIMOHHBIE MpaBa 1 cBobOapbl
rpaxnaH v rapaHTum Mx peanunadaumm B uenax obecneyveHus
HanaHca HaunoHasbHbIX U HagHAUWOHANbHbLIX MHTEPECOBS.

Kak oTmeuaeT B cTaTbe «P0ofib KOHCTUTYLIMOHHOIO KOHTPOS B
pPasBUTUM KOHCTUTyUMoHanuama» [lpepcepatens KoHcTuTyum-
oHHoro Cypa Pecnybnukn benapycs M.M.MuknaweBuny, «0TKpbI-
TocTb Pecnybnukmn Benapycb ona mMexayHaponHO-MpaBOBOW
MHTErpaumm o3HayaeT BO3MOXHOCTb Nepenayvm 4actm CyBepeH-
HbIX MNOMHOMOYUA HaOHALUVOHANbHBIM CTPYKTYpaM MEXrocy-
DapCTBEHHbIX 06beamHeHnin. OgHako MCXoasi N3 BepPXOBEHCTBA
KOHCTUTYUMMN, HE MOryT OrpaHnyMBaTbCs CYBEPEHHOE MNpPaBoO
Hapoaa benapycu camocToaTeNnbHO onNpeaensaTb CBOW NyTb pas-
BUTUS, UBMEHATLCS AEMOKPATUYECKNIA, COLMAanbHbIN U NPaBOBOM
xapakTep 6enopycckoro rocynapcrBa, yMansaTbCAd KOHCTUTY-
LMOHHbIE NMpaBa 1 cBo6oAbl rpaXxaaH»7.

B HacTosiLlee Bpems B yCnoBusax GOPMUPOBAHUA UHTErpa-
umoHHoro npaesa EASC no-HOBOMY CTOUT BOMNPOC O COOTHOLLE-
HUM HaUMOHANbHOro M HagHaLMOHAaNbHOrO 3aKOHO4ATENbCTBA,
CTPYKTYPUPOBAHMN B3aUMOOTHOLLEHUIM rOCYAapCTB U MEXIOCY-

5 O COCTOSIHMM KOHCTUTYLIMOHHOW 3akOHHOCTU B Pecnybnuke Benapyck B 2015
rogy: Pewenne KoHctutyumoHHoro Cyna Pecnybnvkmn Benapyck ot 20 sHBapst
2016 r. // BecTHuk KoHcTuTyumoHHoro Cyaa Pecnybnvikmn Benapyck. 2016. Ne 1.

6 Tam xe.

7 MuknatrueBuy 1.11. PONb KOHCTUTYLIMOHHOIO KOHTPONS B Pa3BUTUM KOHCTUTY-
umoHanunama // BectHuk KoHcTtutyumoHHoro Cyaa Pecnybnukn Benapyco.
2015. Ne 3.

AkTyasibHble MPO6AEMbl KOHCTUTYLMOHHOMO NPaBOCY AN

[APCTBEHHbIX 0ObEAMHEHNIA U X OpraHoB. ONbIT NO3UTMBHOIO
MEeXrocyoapCTBEHHOIO CTPOUTENbLCTBA CBUAOETENLCTBYET, YTO
Hanbonee yCcnewHbIM ABMASETCH coeauHeHne kak ad@eKTUBHbIX
MoZenen U MHCTUTYTOB, anpoOMPOBAHHbLIX HA HALMOHANbHOM
YPOBHE, TaK 1 UMMNIeMeHTauua MexayHapoaHbIX NpakTukK, Koraa
MeXAyHapO4HOE NpaBo nNpeanaraeT MEXaHU3MbI, «<BOOpaBLUME B
cebsi» NPOrpeccuBHbIE TPAAULMM Takoro B3anMmonencrems. MNpu
3TOM COXPaHEHNE KOHCTUTYLIMOHHOW UOEHTUYHOCTU rocyaapcTB,
YY4ET MX HALMOHANbHBIX MPABOBLIX TPAAULMIA M CBOeobOpa3vs
LYXOBHO-KYNbTYPHbIX CTRPYKTYP BO3MOXHbI MYTEM BbICTPanBaHUS
«MHOFOMEPHOr0 MPOCTPaHCTBA» OBLINX KOHCTUTYLMOHHO-MNpa-
BOBbIX MOAXOAOB rocyfapCTB, KOTOPble B HACTOSALWEE BpemMd
BbICTYNalOT KpaeyroJibHbIM KaMHEM 3D DEKTUBHBIX MHTErPaLVOH-
HbIX MPOLLECCOB.
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H. boHpapsb

Cyabs KoHctutyumoHHoro Cyaa P®,
JOKTOP 10puanYecknx Hayk, rnpogeccop,
3acs1yXeHHbIV topucT PP,

3ac/yXeHHbIi gesTesb Haykum PO

A. karapsiH

CoBeTtHuk Cynbu KoHcTutyLmoHHoro Cyaa PO,
JIOKTOP I0PUANYECKNX HAaYK

KoHCcTUTYUMOHHbIE pedOopMbI:
OTBEeT Ha BbI30Bbl COBPEMEHHOM 3MOXU
(o ctpaHuLam MmoHorpagumn: Xabpuesa T.51.
KoHcTUTYyLMOHHas pegopma B COBPEMEHHOM MUPE.
- M.: Hayka PAH, 2016. - 320 c.)

HeT COMHeHMI, 4TO BO3MOXHbI Pa3/inyHble CNocobbl, MeToan-
yeckue n MmetTogonormn4yeckme noaxoabl K uCcciegoBaHUio Hay4HbIX
npobnem. Bo3amMoXxHO, Hanpumep, unccnegoBaHne Tex AN MHbIX
Hay4HbIX BOMPOCOB B 3BPUCTUNYECKN-MONCKOBOM IJ1laHEe, Med B
BUOY pelleHne 3aday, CBsI3aHHbIX C MOCTAHOBKOM HOBbLIX MPO-
651eM, NOUCKOM aBTOPCKMX OTBETOB HA HUX U T.N. HO 3TO MoxeT
OblTb M aHANINTUYECKN-0O30PHBIN, CBOEr0 poda PeLeH3VMOHHO-
OLLEHOYHbIN aHann3 paHee onybIMKOBaHHLIX, MOYYMBLLMX ONpe-
OeneHHyo anpobaumnio Hay4yHbIX UOEr N KOHLUEeNTyanbHbIX MNoaxXo-
[0B, B 0COOEHHOCTU - TPEOYIOLWMX AaNbHENLLINX NCCNeaoBaHUN.
Knaccuyeckuii BapuaHT yka3aHHOro, BTOPOro BapuaHTa Hay4Horo
XaHpa — peLeH3uns Ha YBUAOEBLLYIO CBET KHUTY.

Ho ecTb npom3seneHnd, aHaiim3 KOoTopbiX B TPaaNLUMNOHHOM
)KaHpe peueH3nn, C TO4KM 3peHnda KoOHCTaTtaunnm HOBU3HbI, aKTy-
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anbHOCTN UCCNEeOBaHUs, €ro 3Ha4eHus ons puanyeckon Teo-
P 1 NPaKTUKKU N OAHOBPEMEHHO NOUCK, 0603HaYeHME TEX NN
VHBIX  «ONCKYCCUOHHBIX BOMPOCOB», KOTOPbLIE «HE BAUSIIOT» Ha
OLEHKY peL,eH31pyeMoro npon3BeaeHun, - BeCbMa 3aTPYAHUTESb-
HOe 1 HebnarogapHoe 3aHATue.

Peuyb npeT, B 4aCTHOCTM, O MOHOrpadusax, cogepxaHne KoTo-
PbIX CNIOXHO pPacyYeHUTb Ha HEKUN «MO3UTUB» U «HeraTus»,
«OTMOYKOBATb» OOKTPUHAsbHbIE AOCTOMHCTBA OT NPAaKTUYECKOMN
3HAYMMOCTU KHUMU, HE MOrpPy3MBLUMCh B KOHLENTYabHO LIEOCT-
HYIO TKaHb MCClie4OBaHUS U HE MPonasa BCend 3a aBTOPOM XOTS
Obl OCHOBHbIE, Hanbonee BaXHble NabUPUHTbLI Hay4YHbIX MONCKOB
(BbIBOP TaKMX «N1abUPUHTOB» — 3TO YXe MpeporaTtnea PELEH3EH-
T0B). K Takmm npon3BeneHnsaM OTHOCUTCS U MOHorpadua akane-
Muka Poccuinickoin akapgemum Hayk T.9. XabpuneBoin, NOCBSLLEH-
Hasl, Ka3anoCb Obl, «XOPOLLO U3BECTHOW», HAXOAALLENCS Ha CNyXy
npobneme KOHCTUTYLIMOHHbIX pedOpPM B COBPEMEHHOM MUPE, HO,
OKa3bIBAETCS, COAEPXALLEN MHOIMME OOKTPUHAaNbHbIE N 3aKOHO-
JaTesnbHble HESICHOCTU, Tasiye B cebe OrpoMHbIiA, HELOCTAaTOUYHO
MCCnefOBaHHbIN, a 3a4acTyiO0 ManoOU3BECTHbIN A9 HAaC, B HaCTHO-
CTU 3apybexHblli CTpaHOBEAYEeCKWU, OMbIT KOHCTUTYLMOHHOMO
pasBuTusl, TeM 6onee — B COOTHOLLEHMN C MONINTUYECKUMU, UOEO-
JIOMMYECKMMM HACTIOEHUAMI 1 NpeaybexaeHNs MU, HE TOBOPS YXe
0 MHOroo6pasmn HauuOHasbHbIX, PEIUIMO3HbIX U UHbIX COLMO-
KYNbTYPHbIX (GakTOPOB, BAUSIOLLMX HA OCYLLECTBIEHNE KOHCTUTY-
LIMOHHbIX pedOopM B COBPEMEHHOM Mupe. [Npr 3TOM NO AOCTOMH-
CTBY OLEHMBAsA CaMO CoAepXaHue MoHorpaduun, opurmHab-
HOCTb, HOBU3HY METO0/I0MMYECKUX MOAX0A0B (O YEM B AasbHEN-
wem ByaeT ckasaHo NoApoOHO), BAXXHO YYNTbIBATb TAKXKE WUCTOKMU
aBTOPCKOW MO3mumn no aHanuampyembim Bornpocam. OHu BO
MHOroM 0OYyC/IOB/IEHbI YHUKANIbHBIM Hay4YHO-TEOPETUHECKUM
MCCNeaoBaTeNbCkKUM U MPaKTUYECKUM NPOdECCMOHANIbHBIM
kanutanom T.4. XabpuneBoi kak MPU3HaHHOro, B TOM 4YUCNe Ha
MeXAyHapOOHOM YPOBHE, YHEHOIO U OOHOBPEMEHHO - PyKOBOAMN-
Tena MHCTMTyTa 3akoOHOAATENLCTBA M CPABHUTESIBHOIO NpPaBoBe-
neHna npu Mpasutenbctee PP, uneHa BeHeumaHckon koMmuccum
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CoseTa EBponbl; 34ecb Xe yMEeCTHO OTMETUTbL €€ yyacTue B Aesi-
TenbHoCTU KOHdepeHLUUn OpraHoB KOHCTUTYLIMOHHOIO KOHTPOA
CTpaH HOBOW AeMoKpaTuu, B y4dpexaeHun MexayHapoaHoro
aHanMTMYeckoro ueHTpa «KoHCTUTYyuUuoHHas KynbTypa». Bcé ato
HE MOXET HE MopoXAaTb AOMOSIHUTENbHLIN UHTEPEC K HOBOMY
nccnepoBaHmio T.91 XabpueBoii, B TOM yucne y 3apybexHoro
yntarens.

YT0 e KacaeTCs OLLEHKM KHUTM aBTOPaMu HacTosLwel nyonmn-
Kaumm, TO Hanbonee pauyoHasnbHbIM U, B CBOEN OCHOBE, OMNTU-
MasibHbIM NPeacTaBnseTcss B3rngg Ha MoHorpaduio T.9. Xab-
pueBon C MO3UUMIA, CBOEro0 pPoaa, PELEH3UN-pPa3MBbILLIEHNS,
nMes B BUAY aHanu3 xoTsa 6bl HEKOTOPLIX (B pSiAY MHOMOYMCIIEH-
HbIX OPYrnx, 3aTPOHYTbLIX aBTOPOM) BOMPOCOB B UX UCTOPWUKO-
NpPaBoOBOM, CTPaHOBEAYECKOM, CUCTEMHO-UHCTUTYLMOHAIbHOM,
bYHKLUMOHANBHOM, PeCypCco-06eCcneynTenbHOM M MHbIX acnekTax
OCYLLECTB/IEHUS KOHCTUTYLIMOHHbLIX pedopMm.

1. KoHcTutyuma mn eé pedpopma:
HEeOCBOEHHasl nepcnekTnuea

B ocHOBe COBpPEMEHHOM NPaBOBOW LMBMIU3ALUN NIEXUT YKO-
PEHMBLLIEECHA NPEACTABIEHNE O TOM, YTO CMCTEMOOOPA3YIOLLMM
$aKkToOpoOM coLmanbHO-NPaBOBOM XMU3HN 0OLLECTBa, ero yCTom-
YMBOIO Pa3BUTUS ABAFETCSH KOHCTUTYLMS, copepxkawas crnnas
006LLENPU3HAHHBIX NOEAN0B BEPXOBEHCTBA NpaBa U 4eMOoKpaTum
C HauVOHaNbHbIMU LEHHOCTSAMM U Tpaauumamu. Ecnn Ha 3ape
KOHCTUTYLIMOHHOM 3MOXmM OCHOBHOE NpeaHa3Ha4YeHne KOHCTUTY-
LMK MPOYHO CBSA3bIBANOCH B MEPBYIO 04EPEab C rapaHTUPOBaHN-
eM npaB n cBobOa M NPOBeEOEHMEM pPa3fefieHns BnacTemn, To
CEroaHs KOHCTUTYLIMSA NPM3BaHa CNyXuUTb OCHOBOW BCeN cucTe-
Mbl FOCY4apPCTBEHHOCTM M rPaXXaaHCKoro obLecTsa, NpeTeHays
TeM caMbIiM Ha pyHOAMEHTaNIbHbIA MUPOBO33PEHYECKUIA CTaTyC
«rpaxgaHcKkon (topuandeckon) bubnun» yenoseka, obLLECTBAa,
rocypapctea. OHa Npe3eHTyeTCs B KA4eCTBE HEKOEro CMMBOJA
BEpbl HaLMKM, BONJOLWAIOLWEro AyX Hapoaa B ero NpuBEPXeHHO-
CTU KOHCTUTYLIMOHANMU3MY,TO €CTb TOI0, YTO B KAHTOBCKOM MOHU-
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MaHUM MOXHO OMpenennTb Kak NPaBoBYIO CBATOCTb, YTO NUTAET
Hagexabl 1 UMNepaTmMBbl, oNpenensiowmne nepcnekTnBy obLle-
CTBEHHOro passutusg. He Bnagas B COCTOAHUE KOHCTUTYLIMOH-
HbIX UNNIO3UIA, CneayeT onpeneneHHo NPU3HaTb, YTO KOHCTUTY-
LuMsl, cuctemMa COBPEMEHHOINO KOHCTUTYUMOHann3mMa — O4HO 13
BblOAKOLWMXCA OOCTUXKEHMNA HE TONbKO NPaBOBOro, HO rymaHu-
CTMYECKOro BUAEHUS COBPEMEHHOWN LUVBMAN3ALNN, NEPCMNEKTUB
€€ pas3BuTuS.

Kak na3secTtHo, nobass KOHCTUTYUUS «OpeanT» Oyaywuym — B
TOM CMbICIIE, YTO, Urpasi yupeamTesibHy poJsib, OAHOBPEMEHHO
OHa npu3BaHa CNYyXWUTb BCEOOLLEN OCHOBOW couuasnbHbIX Npe-
obpasoBaHuini. Ho BCE xe Konbibenb KOHCTUTYLIMW — HACTOSILLLEE,
KOTOpOEe OHa Mnpu3BaHa opraHm3oBaTb, obecneyntb ero 6es-
OonacHoe 1, NO BO3MOXHOCTWU, KOM@OPTHOE YCTPOMCTBO. [lpun
STOM 3aBbILLIEHHBIE OXUAAHUS KOHCTUTYLUMOHHOro 6naronony-
4yus, cBoOOabl U AEMOKPaTUM, coumanbHOro 6naroycTtpomncTea um
5KOHOMMWYECKOro npouBeTaHus, 0ObIYHO CcOoMnpoBOXAaloLme
HavaslbHblE 3Tanbl KOHCTUTYLMOHHBLIX Npeobpa3oBaHwnii, onpas-
ObIBAIOTCA JANeKOo He BCeraa, a ToO4Hee — noyTu Hukorga. NaTo
pPaHO mnu NO3OHO BbI3bIBAET PA304apoOBaHUs, MOPON BeCbMA
CEPbE3HLIE, KOTOPbIE ONATb XE AAPECYTCS KOHCTUTYUMUW.
PasymeeTcs, He ObIBaeT, Kak 9TO KOHCTAaTUPYET B TOM YuCNEe U
T.9. Xabpunesa, COBEPLUEHHbIX KOHCTUTYLWIA, a N1I0A0TBOPHOCTb,
nuTorn peanunaaumm OOON U3 HUX 3ABUCKT HE TONBKO — U HE
CTOJIbkO! — OT camMoW KOHCTUTYyuMu. TpebyeTcs KponoTanBas
noBcegHeBHasa pabota nybAMYHOW BRacTU U rPaxnaHCKOro
o6LecTBa, aKTUBHOCTb HEPaBHOAYLUHbIX FPaXAaH, roTOBbIX K
BOCMPUSATUIO LLEHHOCTEN COBPEMEHHOI0 KOHCTUTYLMOHaNnM3ama v
OCBOEHMUIO ero HaBbIKOB, YTOObI KOHCTUTYLUUSA obpena 3HavyeHune
peasibHOro NPaBoOBOro PerynsTtopa O6LLECTBEHHbLIX OTHOLLIEHWIA,
obnapatowero GakTMiecknm, HOPpMOYTBEPXOAIOLINM BEPXOBEH-
CTBOM.

>KnsHecnocobHOCTb U AENCTBEHHOCTb KOHCTUTYLIMKW,CamMa eé
BO3MOXHOCTb a[4ekBaTHO OTBEYaTb Ha BbI30BbI BDEMEHU TPEBYIOT
OCO3HaHUA TOro, 4TO KOHCTUTYLMS SIBASIETCHA HE N30NIMPOBAHHO-
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cTatn4ecknMm GOpPManbHO-IOPUANYECKNUM SIBIEHUEM, a OTKPbI-
TOW, OMHaMUYeCKM pa3BUBAKOLENCH COLMaSIbHO-NPaBOBOW
cuctemoin. NoTeHuman KOHCTUTYLIMKY OnpeaensaeTcs He CaMmnM Mo
cebe akToM eé€ IpuaNYEeCcKoro npUHATUA, a OH GopMUpYeETCS,
oborawiaeTcsi, B TOM 4ucne, B NpoLecce e€ peanmsauunm, B3an-
MOAENCTBMUS C APYrMMU 3/IEMEHTAMK NMPaBOBON (& B KOHEYHOM
cyeTe — obuiecoumansHon) cuctemsbl. Mpu atom, Byayyun nsHa-
4anbHO, C MOMEHTA MPUHATUSA OPUEHTUPOBAHHOW HA peasbHble
YCNOBUS COLMANBHO-MOIMTUYECKON AEACTBUTENbHOCTU, KOHCTU-
Tyums yXe B CUJTy CBOUX CYLLHOCTHbIX XapakTepUCTUK A0JDKHA
06napaTb He TOJIbKO CBOMCTBaMU CTabWILHOCTU, HO 1 ANHAMUS-
Ma, 0OHOBNATLCS (B TOM Yncie Hecs B cebe aMOPMOH camopas-
BUTMA!) C Y4ETOM NEepemMeH, NPOUCXOLAALNX HA YPOBHE KOPEH-
HbIX, NMPU3HABaeMbIX KOHCTUTYLIMOHHO 3HAYMMbIMU WHTEPECOB
JINYHOCTK, 0OLLECTBa, rocyaapcTBa N TeX 0OLECTBEHHbIX OTHO-
LLIEHNIA, KOTOPbIE ABASIIOTCA FOCYAAPCTBEHHO-NPU3HAHHbLIM 0Obek-
TOM KOHCTUTYLIMOHHO-NPaBOBOIro PEryaMpoBaHus.
WccneposaHme npobnem npeobpa3oBaHus, pasinyHbix Gopm
PasBUTUS KOHCTUTYLIMN HE OTHOCUTCS, OAHAKO, K MPUOPUTETHBLIM
HanpasfieHN M COBPEMEHHON POCCUNCKON IOPUCTIPYOEHLNN,
XOTS POJib KOHCTUTYLIMU, KaK M KOHCTUTYLIMOHHOIrO MnpaBa, KOH-
CTUTYUMOHaNM3ma B LefoM, CyLEeCTBEHHO BO3pacTaloT B COBpe-
MEHHbIX YCNOBUSAX OOOCTPEHUS reononTUYeCcKknx, GUHaAHCOBO-
3KOHOMUYECKNX, ITHOKOH(MECCUOHANBHbIX U UHbIX COLMANbHbIX
NPOTUBOPEYNI, HANPSAMYIO BAUSAIOLINX HA COCTOSIHUE KOHCTUTY-
LMOHHbBIX MHCTUTYTOB COBPEMEHHbIX AEMOKPATUM, X OLLYTUMYIO
NOABMXKHOCTb, @ MOPOWN OMACHYID HaNpPsXXEHHOCTb, HECTabub-
HOCTb. IMEHHO KOHCTUTYUMK, B €ANHCTBE OYKBbI 1 Ayxa, HaLMO-
HaJIbHbIX NAEaNoB M 00LLENPU3HAHHBIX HOPM U NMPUHLMMOB MEX-
JyHapoaHOro npasa, NpuM3BaHbl ObiTb BaXHEWLWMM CTabunnau-
pylowmM ¢dakTopoM coumaNbHOro nporpecca, obecneynBaTtb
UMBUIN3OBAHHBI MEXAHU3M MPEOAOSIEHNS COLMANbHBIX MPOTU-
BOPEYUIN, YTBEPXOEHUSA FPaXAaHCKOro mmpa u cornacus. MHo-
rme CBA3aHHbIE C STUM BOMPOCHI OCTATCS HE MPOACHEHHBLIMU, B
TOM 4MCNe B CBETEe aKkTyasibHbIX TEHAEHUMUA KOHCTUTYLIMOHHOIO
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pasBuUTUS B COBPEMEHHOM MUPE, HEPELKO NHTEPMNPETUPYIOTCS B
pycne n3bbITOYHOM NONNTU3aLLMN, Aaneko He BCcerga onpaBnaH-
HOrO yBJIEYEHUSI NMPaBOBOV rnobannsaumen.

PeueH3upyemas kHura akagemuka T.9. XabpueBon — ogHa
M3 HEMHOIMX MoHorpaduieckmux paboT, NpeaMeTHO OPUEHTU-
poBaHHas Ha CUCTEMHbIN aHaNM3 KOHCTUTYLUMOHHbIX pedopmMm,
OCYLLECTBASIEMbIX B CaMbIX PA3/IMYHbIX YCIOBUAX CYBEPEHHbIX
(CTPEMALMNXCA K CyBEPEHUTETY) COBPEMEHHbIX OeMOKPaTUn.
YXe ¢ TOYKM 3peHns 3aaBNIEHHbIX Lenen — «0000LWnTbL CoBpe-
MEHHbIA OMbIT» KOHCTUTYLUUMOHHOro pedopMMpOBaHUS U B
M3BECTHOW Mepe «BOCMONIHUTb Npob6en B N3y4eHUM BOSHbI KOH-
CTUTYLMOHHbIX pedopM KoHua XX — Havana XXI BB.» (€.13) —
MoHoOrpadums BNOMHE MOXET CYMNTATbCH B CBOEM POAE YHUKASb-
Holi. He 6yneT npeyBennyeHneM BbIBOA O TOM, HYTO B KHUIe Ha
OCHOBE MPEEeMCTBEHHOCTM U B pas3BUTUE MHOMOJIETHErO
Hay4YHO-MccnegoBaTenbCckoro 6araxa M nNpodeccmoHanbHOro
onbiTa T.4. XabpureBol nNpeasoxXeHo OpuUrnHanbHoe, LienocT-
HO€, JIMLLIEHHOE KakmX Obl TO HX ObIIO MPU3HAKOB Tak 4acTo
BCTpPeYalLWenca B COBPEMEHHON nuTepartype lopuan4yeckon
CXONaCTUKN COUManbHO-NPABOBOE BUAEHUE KOHLENTYasbHO-
MEeTOA0/I0rM4E€CKNUX OCHOB TEOPUUN N NPAKTUKN KOHCTUTYLINOH-
HbiXx pedopM B COBPEMEHHOM Mupe. B COOTBETCTBUU C 3TUM
npennaralTCcs KOHKPETHble npobnembl ona obcyXaeHus,
HaMe4aloTCs HanpaB/IEHNS PELLEHNS KIOYEBbIX BONPOCOB pas-
BUTUS KOHCTUTYLMA, MOLEPHN3ALNUN CUCTEMbI COBPEMEHHOIO
KOHCTUTYLMOHaNn3ma.

2. KOHCTUTYUMOHHas CTaGUIbLHOCTb U BbI3OBbI Pa3BUTUSA

Heo6xoanmMoCcTb OBBLEKTUBHOIO CUCTEMHOIMO OCMbIC/IEHUS
BO BCEl MNOJSIHOTE M MPOTUBOPEYUSAX CIOXHbBIX, MHOFOMEPHbIX
npoueccoB OOHOBMEHUS, NPeobpas3oBaHUS KOHCTUTYLUU — C
TeM 4TOObI OHA, C OQHOM CTOPOHBI, HE YTpaTuia CBOel akTyanb-
HOI cucTeMoobpasyloLLLEe LEHHOCTU, a C APYrol CTOPOHbI, He
okasanacb MOAMTUYECKOWN Aeknapaumein, MopasbHbIM KOOEK-
COM — 6eccnopHo, nMeeT dyHOAMEHTaNIbHOE 3HAYEHNE U aKTy-
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aNbHOCTb. B cBeTe npakTU4eckon HPUCNPYLEeHUUN, BKIIOYad
NPakTUKy 3aKOHOLATEsSIbHOro PEryavupoBaHnd, BaXHOCTb 3TUX
BOMPOCOB onpeensercs NpoaBasioWMMNUCA B TOW WM UHON
Mepe OTHIOAb He TOoNbko B Poccuu TeHAeHUUs MU KOHCTUTY-
UMOHHOIro pa3sutus. B pany Takux TEHAEHUWA, KOTOPbLIE B TOMN
WM UHON MEepe YYnUTbIBANIMCb U aBTOPOM aHaIM3npyemoro npo-
n3BeneHus:

a) CTPEMJIEHUE MOJINTNYECKNX BNACTEN B YCNIOBUSAX YCKOPSIO-
Lwencsa counanbHOn gMHaMUKN 1 HapacTaloLlmx coumnanb-
HbIX MPOTMBOPEYUIA NPUAATL 3aKOHOA4ATENBbHO ODOPMIEH-
HOW B TeKyLLEeM (0Tpac/ieBOM) peryinpoBaHnn rocyaapcT-
BEHHOW BOJie 3Ha4YeHVe BeayLLero, NpuopmuTeTHOro pakTo-
pa peanu3aumm KOHCTUTYLMOHHO 3HAa4yMMbIX Mpeobpaso-
BaHWI, B TOM 4Yuncne onpeaeneHHbiM 06pa3oM N3MEHSI0-
LWKMX, KOPPEKTUPYIOLLINX NOHMMaHMEe OCHOBHOMO COAEpXa-
HUS KOHCTUTYLIMOHHbIX HOPM, UHCTUTYTOB;

0) B KakoW-TO Mepe CBsiI3aHHasi C 3TUM TEHAEHUMS K aBTOHO-
MKU3auumm OTPacseBoro 3akoHoaaTenbCcTBa (MeTo4onoruv-
yeckasl, perynsatmBHasa v Npod.), BNAOTb A0 NOMbITOK Noa-
TBEPOUTL CBOIO OTPAC/IEBYIO «CYBEPEHHOCTbL» OTbICKAHNEM
HeKux napanfefibHbIX OCHOBHOMY 3aKOHY U AaXe npuopu-
TeTHbIX (!) 2p3au-KOHCTUTYUUIA (Hanpumep, 3KOHOMUYe-
CKOW, (UHAHCOBOWN, 3KOJIOTMYECKOW, MYHULMNANLHON U
1.1.). CocTosBLLEECS B XO4€ BECbMA NPOTUBOPEUMBbIX NPO-
LeccoB pedopMMpPOBaHNS OTEHECTBEHHOMO IOPUANYECKOIrO
obpasoBaHus ocnabneHme KOHCTUTYLIMOHHO-MPaBOBOWN
COCTaB/ISAIOLLEN 06pa30BaTENbHbIX CTAaHOAPTOB — Mnevasb-
HOEe NOATBEPXAEHME 3TUX HACTOPAXMBAIOLLMX MPOLLECCOB,
nMes B BUAY, 4TO, Hanpumep, 6akanaBpbl «eLé» He U3yya-
0T HaUMOHASIbHYIO CUCTEMY KOHCTUTYLMOHaNU3Ma BO BCEN
€€ NOoJIHOTE, a MarncTpbl «y>xe» He 00peMeHsIoT cebs Takn-
MU «aBCTPAKTHO-OTBIEYEHHBIMU» MPOBEMamu;

B) COXpPaHeHne TPpaanLMOHHOIro A9 HAC 3HAYEHMS, a MOPON U
ycufieHne BEeOOMCTBEHHO-UHCTPYKLMOHHOIO TUNa OpueH-
TauMm NpaBONpPUMEHEHNS, CBA3aHHOIO C NPeanoYTeHns -
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MW B NOJSIb3Yy CNeL0BaHWS BHYTPMBEAOMCTBEHHOMY HOPMa-
TUBHOMY oOecrnedyeHuto onpeaesieHHbiM 06pa3oM MOHU-
MaeMbIX KOPMOpaTUBHbIX MHTEPECOB, OANIEKO HE BCerga
COrNacyoWmxcss ¢ KOHCTUTYUUMOHHBIMU NpUHUmMnamm. U
HaOo eLE Yy4eCTb, 4TO 3TO NpomMcxoamT Ha POHEe BeCcbMa
HMU3KOro YPOBHSI KOHCTUTYLMOHHOW KyNbTypbl, ocnabne-
HUA GaKTUY4ECKOW MNPUYACTHOCTU rpaxaaH K peasibHOW
KOHCTUTYLMOHHO-MNPAaBOBOW XN3HMU.

KoHcTuTyumoHHasa Hopma, kak 3amedaeT T.9. Xabpuesa,
Hepeoko OO0 CUMX NMOp BOCMPUMHMMAETCS TOJIbKO B TOM Clyyae,
€C/IN OHAa «OXMBMIEHA» 3aKOHOM, YKa30M, a B «maeane» — Be4oM-
CTBEHHOI MHCTPYKLUMEN, n YemM Boniee HU3KNIM No Iopuanyeckomn
cune akT KacaeTCsl KOHCTUTYLIMOHHbIX MOJIOXEHWNI, TeM BonbLue y
HEero LaHCcOoB ObITb peann3oBaHHbIM (C. 203). 3TO He MOXeT He
CKa3blBaTbCS Ha PeasibHbIX XapaKTePUCTUKAX KOHCTUTYLIMOHHO-
NpaBoOBOM OENCTBUTENBHOCTU N €€ ANHAMMUKU, MPOTEKAIOLLEN BO
MHOroM nop, npsiMbiM BO3AENCTBMEM afIMUHUCTPATUBHO-610PO-
KpaTn4eckmnx ¢pakTopos.

Mo3TOMy NPUMEHUTENBHO K HALLIMM peanMsam BONPOCH! pas-
BUTUS, Npeobpa3oBaHus KoHCTUTYUun PD B COOTHOLLEHUN C €€
CTabUIbHOCTBLIO MMEIOT 0CO0Y OCTPOTY. [PUUNHBLI 3TOFO — Kak
0O6BbEKTUBHO-UCTOPUYECKNE, OOYCNOBNIEHHbIE MacLiTabom,
XapakTepoM MepexuBaeMblx CTPaHOM npeobpa3oBaHuii, Tak W,
ckopee, KynbTypHO-UOE0N0rnM4yeckne, cesidaHHble ¢ 6e3ycnos-
HbIM MPUMATOM MO3UTUBUCTCKOrO MMPOBO33PEHNS, YTO BO MHO-
romM onpenensieT cCuTyaumio, NPy KOTOPOK NOSIBEHNE NPeasioxe-
HUIM 06 n3meHeHn KOHCTUTYLUM B LENsiX e€ NpuBeaeHns B COOT-
BETCTBUE C «CEMOAHALLHNUMM YCAOBUSMM» NO-NPEXHEMY SBNAET-
ca  MOJINTUYECKN BOCTPeOOBaAHHLIM (BO MHOIOM Kak CpeacTBO
O60opbObI 32 BNACTb ONpeneneHHbIX NOIMTUYECKUX CUA) U Nomny-
NSIPHBIM B HAYYHOM MJaHe (Korga CTeneHb KPUTUYHOCTU HEPEOKO
OTOXAECTBASETCA C YPOBHEM HAY4YHOM OOOCHOBAHHOCTU COOT-
BETCTBYIOLLMX NPEeaNoXxenuin). He cny4anHo AUCKYCCUM, BO3SHU-
Kalowye no 9ToMy NoBOAYy, AEMOHCTPUPYIOTAONASPHOCTL MHe-
HMN. C OOHOMN CTOPOHbLI OTCTamMBaeTCs MAes NPUHUUMMANBHOM
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He3blbieMocT KOHCTUTYUMN, B OCOOEHHOCTN OCHOB KOHCTUTY-
LMOHHOro CTposi, Npas 1 cBobo, YenoBeka 1 rpaxgaHuHal, ns
4yero MCXoAuT, Kak NpencTaBnseTcs, U aBTOp PELEH3NPYeMoro
npou3BeaeHns, MMes B BUAY B TOM YUCE N paHee onybMKoBaH-
Hble ee paboTbi2. C opyroi — aprymeHTauus B Nonb3y Heobxoam-
MOCTU U Uenecoodbpa3HOCTU KOHCTUTYLMOHHbIX U3MEHEHUN,
YMEPEHHbIX NN Aaxe paankasbHbIX, CONPAXXEHHbIX B KOHEYHOM
cyeTe ¢ pa3paboTkon 1 npuHATMEM HOBOW KoHcTuTyumm3. He B
nocnegHIol o4depenb pas3inimna B 3TUX noaxoadax CBA3aHbl C
HeonpeaeneHHoOCTbio, Pa3HOYTEHNAMMNM B NMOHMMAHUN CaMUX
NOHATUI «pa3BUTUE», «OBHOBNEHUE», «pPedOopPMUPOBaAHME»
KoHcTuTyummn.

ﬂ,VIaﬂeKTVIKa KOHCTUTYUMOHHOIO pa3BuUTngd TakoBa, 4TO B
npUHUUNMasibHOM nnaHe cTabu/IbHOCTb KOHCTI/ITyLu/Il/I He UCKJTIO-
4aeT ee U3MeHeHus, pa3suTus. bonee Toro, Hekuii Napagokc
COBPEMEHHOI0 KOHCTUTYUMNOHaNM3Ma 3akKo4aeTcd B TOM, 4TO
YyC/IOBMEM CTabUNIbHOCTU KOHCTUTYUUM (B TEKCTOBOM BapuaHTte

1 Cwm., Hanpumep: BoHaaps H.C. Coumouctopuyeckuini guHammnam KoHcTun

Tyunmn — 6e3 nepenncbiBaHNs KOHCTUTYLIMOHHOIO TekcTa // XKypHan KOHCTU-
TyumoHHoro npasocyausi. 2014. Ne 2; 3opbkuH B./[]. Npo6nemMbl KOHCTUTY-
LUNOHHO-NpaBoBoro passutusa Poccun (kK 20-netuio  KoHcTutyumn
Poccuiickoii ®epepaumu) // XKypHan KOHCTUTYLUMOHHOMO npasocyaus. 2014.
Ne 2; Knamwac A. PeanbHO pencteyiowmin gokymeHt //  URL:
http://izvestia.ru/news/651161 (nata obpaweHusn: 10.01.2017); Llaxpari
C.M. O KoHcTuTyummn: OCHOBHOM 3aKOH Kak MHCTPYMEHT NPaBOBbIX U COLM-
anbHO-NONUTUYECKNX NpeobpasoBaHuii. - M.: Hayka, 2013.

2 CMm., Hanpumep: Xabpuesa T.4. CtabunbHocTb KoHcTuTyummn Poccuitckoit
depepaumn n pecdopmbl // XypHan 3apyOexHOro 3akoHodaTenbcTBa U
cpaBHUTENBLHOrO nNpasoseneHms. 2008. Ne 4. - C.10-14.

3 CM., Hanpumep: ABakbsiH C.A. INMpoekTbl 3aKOHOB 0 Nonpaekax K KoHCTUTyumnn
Poccuriickoit ®epepaunn // KOHCTUTYUMOHHOE M MyHMUMMANbHOE MpPaBo.
2013. Ne 2; bo6poBa H.A. 20 net 1 20 HepocTaTkoB KoHcTuTyuumn Poccun //
KoHCTUTYunoHHOE 1 MyHuumnanbHoe npaso. 2013. Ne 3; byrycosa H.B. O
MOOEPHU3aUMN POCCUINCKON KOHCTUTYUUM (Lenu, 3agaym, nyTn OCyLLECTB-
nexnst) // KOHCTUTYUMOHHOE W MyHuumnanbHoe npaso. 2013. Ne 1;
Amuntpues 10.A. MOXHO N NOBLICUTb AEMOKPATUYECKNIA NOTEHUMan aen-
cTBytoLLein KoHcTuTyumm Poccuiickon depepaumn? // FocypapcTeo v npaso.
2013. Ne 12; KpacHoB M.A. KoHcTtutyumsi ans Akakus Akakuesuya //
HesaBucumas raseta. 2012. 15 wioHs; PymsHuyes O.I. 20-netne KoHcTtun
Tyummn Poccuiickoii Denepauun: ypoku MCTopun, NepcnekTnBbl passuTns //
JKypHan KOHCTUTYUMoHHOro npasocyams. 2014. Ne 2.

HoBble KHUMM O KOHCTUTYLMOHHOM NpaBoCyann

€€ BOCNpUATUS) SABMSIETCS... COLUOUCTOPUYHECKUN OUNHAMU3M
OCHOBHOro 3akoHa#. lpu aToM onpepeneHne onTUManbHOro
H6anaHca mexnay cTabunbHOCTbIO N Pa3BUTUEM, BKIIOYAA UX LLEH-
HOCTHOE M3MepPEHME, MOXET MEHATLCA HA pPasdHbIX 3Tanax, B TOM
yucne nog BO3OENCTBUEM MONMNTUYECKMX (PakTOPOB. AKageMuk
T.9. XabpueBa cnpaBeasiMBO CYMTAET «MOYTU OOLIEenpU3HaH-
HbIM» TE€3UC O KOHCTUTYLMWN KakK «Pa3BMBAIOLLLENCHA MNPaBOBOWA
matepum ocoboro kavyecTtBa» (C. 9), He OTOXOECTBIIAA YCTONYM-
BOCTb OCHOBHOIO 3aKOHa C ero HEM3MEHHOCThLIO, 1 Bonee Toro
— BKJIIOYAs «aKTyann3aumio KOHCTUTYLMOHHOIO PErYINPOBAHUS»
B COAEpXaTesibHO-CMbIC/IOBOE HAMOJIHEHME MOHATUS KOHCTUTY-
LMOHHOM cTabunbHocTK (c. 105). OBHoBNEHNE U cobnioaeHne
KOHCTUTYLMW, NonaraeTt aBTop, — ABEe CTOPOHbI €ANHOI0 KOHCTU-
TYLUMOHHOro npouecca (C. 7). 910 npuHUUnmManbHas no3nums:
KOHCTUTYLIMOHHbIE N3BMEHEHUS MO CBOEMY XapakTtepy, dopmam,
MexaHU3My peann3aumu He OOMKHbI 0cNnabnsiTe KOHCTUTYLMOH-
HbIi NPaBONOPSA0K, HUBENNPOBATbL UMEIOLLMECS AEMOKpATHNYE-
CKMe 3aBOEBAHMS; OHM AOJIXHbI YKNaAbIBaTbCS B NapagnurMmy KOH-
CTUTYLMOHaNM3Ma 1 cnepoBatb 06LWeMy npegHas3HavYeHMIO KOH-
CTUTYLMM Kak akTa obLueHalUMoHanbHOro cornacus, He npespa-
WasiCb B MHCTPYMEHTA/IbHOE CPeaCcTBO popManbHOM nerntnma-
LMK TekyLen KOHDUrypauum noanTuYeckux MHTepecos. Jliobble
KOHCTUTYUMOHHbIE U3MEHEHUSI TPEOYIOT MNPOSIBEHUS MaKCU-
MasnbHOW OENNKATHOCTU N BepexnMBoCTU, A0KHbI ObiTb TLA-
TENbHO BbIBEPEHHBLIMU, HE CUTYATUBHbBIMU, HE MOIYT CTAHOBUTb-
ca camouenbio. 30eCb HUKaK Henb3s A0MNyckaTb KPaMHOCTEWN,
MPUHATUS CKOPOMNANUTESNbHbBIX, KOHBIOHKTYPHbIX pelleHnin. B
3TOM MJiaHe CYLLECTBEHHbIM SBMSETCS BbISIBAEHNE N PACKPbITUE
afleKBaTHbIX KOHKPETHbLIM YC/TOBUSIM 1 XapaKTepy 0OLLEeCTBEHHbIX
nepemMeH GOpPM HACYLLHOIMO U3MEHEHUS] KOHCTUTYLIMKN, TEKCTY-
aNbHbIX B COOTHOLUEHUW C WHbIMUW, HE 3aTparvealowmmMmn eé
BHELHIO popMy, cnocoboB npeobpasoBaHua; onpeaesieHne
NMPennocbLIIOK U YCNOBUIA, NPU KOTOPbIX BO3HUKAET Heobxoam-

4 Cwm.: boHgapb H.C. KoHcTuTyums Poccun: ctabunbHOCTb U (MAN?) AMHaMn3m
// t0puanyeckmin mup. 2013. Ne 12. - C.9-19.
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MOCTb coepxaTesibHOM KoppekLmmn KOHCTUTYLMN, B TOM YMCHE B
CBETE KOHKPETHbIX MPoLeaypHbIX YCIIOBUIA U NMPESESNIOB €€ peann-
3aumK, a Takke Komnnekca obecneymTesnibHbIX Mep, KOTOpbIMMU
Takme U3MEHEHUS AOMKHbI COMPOBOXAATLCS.

3. KoHcTutyumnoHHas pedpopma — npaBoBOi KOHLENT,
HY>XAAI0WUICS B COLUOKYNIbTYPHOM OCMbICSIEHUN

HanpaBneHHas Ha pelleHne 3TUX N UHbIX CBA3AHHbIX C 3TUM
Yype3BblHaMHO BaXHbIX M 3Ha4YMMbIX 3a4a4 MoOHorpadwus T.4.
XabpureBoit CoaepPXUT OOCTOBEPHbIN HAaY4YHbIN aHaIn3 KOHCTUTY-
LIMOHHOM pegopmMbl Kak O4HOI0 N3 BaXHEWLLNX MpaBOBbIX KOH-
LenToB, a He MNPOCTO MOMUTUYECKOW MPOrpamMmbl LENCTBUNA.
mybokoe n pasBepHyTOoe KOHUEeNTyaslbHoe O0O0CHOBaHME KOH-
CTUTYLUMOHHON pedopMbl, NPenoXXeHHOe B MOHorpaduu, cne-
OyeT paccMaTtpuBaTth B CBETE Npexae BCero obecneyeHus npea-
CKa3yeMOCTU U CTpaTern4eckoro AOBEPUS B KOHCTUTYLIMOHHbIX
OTHOLLEHUSAX, HEOOXOAMMOCTM KOHCTUTYLMOHaNMU3auum BO3-
MOXHbIX KOHCTUTYLIMOHHbLIX U3MEHEHWI, KOTOPbIe HEe MOTYT ObITb
CTUXMNHBLIMU N MPOU3BOJIbHLIMU, UMEIOT Mpeaensl, onpeaense-
Mbleé B KOHEYHOM UTOre KOHCTUTYLIMOHHO-NPaBOBOW WMOEHTNY-
HOCTbIO 0bLLEecTBa.

Barnag T.9. XabpueBol Ha KOHCTUTYLMOHHbLIE MPOLECCHI,
BKJ1IO4AS KOHCTUTYLIMOHHbIE U3MEHEHUS, — HE MUAEaNN3NPOBaH-
HbIli, 2 Pe30HHO 06bekTUBMUCTCKUIN. Camo nNo cebe npepbiBaHnEe
KOHCTUTYUMOHHOWM CTabunbHOCTN B €€ NPeACcTaBfieHUnN He eCTb
oTpuuaTenbHOe NOoNUTUKO-NpaBoBoe aABneHmne (c.106). AKueHT
Xe OeNaeTcs Ha TOM, YTO 3HaYUTEeNbHbIE MO CBOEMY MacLuTaby,
NpaBoOBbLIM MOCNEACTBUSM KOHCTUTYLIMOHHEIE NpPeobpas3oBaHms
XapakTepusyloT onpeneneHHble «Mnepenombl 0OLLEeCTBEHHOIO
PasBUTUS», COMPSKEHHbIE C BbISOBAMM N YrpO3aMu, U3 KOTOPbIX
Hanbonee OnacHO — «CHWXEeHWe aBTopuTeTa KOHCTUTYUUU U
npasa» (c. 10, 90). Ho BMecTe C TeM AUCKPEaAUTUPYIOLLMMM OKa-
3bIBAOTCH U YUCTO dopMasibHble, HE UMelowme non coboi
peanbHON pakTNYeCKo OCHOBbI KOHCTUTYLIMOHHbIE N3MEHEHMUS,
KacaloLMecs TOSIbKO «CNIOBECHOW TKaHN KOHCTUTYLIMOHHbIX pop-
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MynnpoBok» (€. 30), 4TO MOXET BbITb CBOMCTBEHHO, KaK 3TO MOA-
YepKMBAET aBTOP, HE TOMbKO TOTAUTApPHbIM CUCTEMAM, rae
CaMu KOHCTUTYUMW SBASIIOTCA NO CyTU DUKTUMBHbIMU. 30€Cb
BaXKHA OpPMEHTauUsa Ha TwaTesibHOoe B3BELUMBAHNE KOHKPETHbIX
KOHCTUTYLIMOHHBLIX U3MEHEHWUIA, 4TO OOJIKHO Nofy4yaTb peannsa-
LMIO B pamMkax KOHCTUTYLIMOHHO-MPaBOBOro (& He TONbKO COLM-
anbHO-NONNTUYECKOr0) OanaHCMPOBaHMS: LIENEBbIE YCTAaHOBKMU
Ha pedopMy, OTMeYaeTCcs B KHUTe, A0JIKHbI ObITb 0OYCOBMEHbI
MOVCKOM OMTUMANIbHOrO PELUEHUS, HECYLLEro HauMeHblune
nsgepxkn (c.112). B ntobom cnyyae N3SMEHEHUSI B KOHCTUTYLMIO
DOJIKHbI ObITh «ynpaBnseMbiM npoueccom» (c. 11), NnoHMMaHmne
KOTOPOro He CBOAUTCS K agMUHUCTPATMBHO-BI0pOKPATUYECKMM
npouenypam. Peyb ngeT, no cyTu, 0 HEKOEM «OOLLEM AEene»: KOH-
CTUTYUVOHHBIE M3MEHEHUSA OOMKHbl HE TOMbKO HAaMpaBisiTbCS
«CBEpPXy», @ Mpexae BCEero BbloBUraTbCs 0OOLWECTBEHHOCThLIO,
OCMbICINBATLCA YH4EHLIMU, B TOM YMUCIIE KOHCTUTYLIMOHANUCTaMm
(c. 11-12), yBA3bIBATLCHA C OOLUMMN 3aKOHOMEPHOCTAMU Pa3BU-
TSt OOLLLECTBEHHbIX OTHOLLEHWI U peanibHbIMU BO3MOXHOCTSMU
roCyAapCTBEHHBIX N MHbIX MHCTUTYTOB, ONMUPAaTbCH Ha CTpaTeru-
yeckoe uenenonaraHuve (c. 113).

OpOHOBPEMEHHO XapakTepHas yepTa HayydHou paboTbl T.4.
XabpneBol — mMocnenoBaTeslbHO pPeanM30BaHHbLIA LUNPOKUIA 1
KOMMEKCHbBIN, COUNOKYbTYPHO-0PUEHTUPOBAHHbIV NCCEA0Ba-
TEeJIbCKMY Noaxod K KOHCTUTYLIMOHHOM pegopme. He cekpeT, 4To
CErofHs COUMOKYNbTYPHLIM MOAX0oA4 B MNpaBe cTas OAHUM U3
TPEHO0B, HO NNLLb B €AMHUYHBIX HAYYHbIX PA00Tax OH OKa3biBAET-
CSl KOHUEeNTya/lbHO BOCTPEOOBAHHLIM, @ HE SBASETCHA AaHblO
Mopne. MoHorpadus T.4. Xabpuesoi — npumMmep TOHKOro obpate-
HUS C MeTanpaBOBbIMU (AKTOPaMU, MOMyHaLWMMN COAEPXA-
TeNbHOE, PUANYECKN 3HAYNMMOE HAMNOJIHEHME.

Bo-nepBbix, nccnegoBaHne B OCHOBHOM OPUOVYECKONM CTO-
POHbI KOHCTUTYUMOHHbIX pedopm B kHUre T.9. XabpueBoi
DOMONHAETCS MO Mepe HeobXOoAMMOCTU aHaIM30M UCTOopUYE-
CKUX, COUMANbHbIX, MOAUTUYECKNX U UHBIX YCIIOBUMA KOHCTUTY-
LIMOHHBIX n3MeHeHui (¢.13). BnonHe o6ocHOBaHHO aBTOp OTTasl-
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KMBAETCH OT KOHLEeNTyasbHOro NpeacTaBiieHns O TOM, YTO camy
KOHCTUTYLUMIO HEO6X0AMMO paccMaTpmBaTh B CUCTEME HE TOJIbKO
NPAaBOBbIX, HO N UHbIX COLMANbHbBIX PEFYNATOPOB, B YBA3KE C Tpa-
QUMMM NMPaBOBOM KyNbTypbl, 0COOEHHOCTAMM NCTOPUYECKOTrO
NyTn CTPaHbI (C. 66). MybrnHHas NpMpoaa KOHCTUTYLIMM KaK Nosn-
TUKO-NPAaBOBOro SIBNIEHUs, MPU3BAHHOIO OTpaxaTb BaXHeWLmne
XapakTeEPUCTMKN 0OLLLECTBA, rOCYAapCTBa U JIMYHOCTU B UX COOT-
HOLIEHN 1N B3aUMOCBN3SX, OENCTBUTENBHO Npenonpenenser
HeoBX0AMMOCTb OLEHKN KOHCTUTYLIMOHHbIX SIBIIEHUI BO BCEW UX
MHOIOrpaHHOCTUN 1 MPOTUBOPEYNBOCTU. Cama CYLLHOCTb KOHCTU-
TYUMN MOXET paccMaTpmBaTbCs Kak NoOpoXAeHne, NO3UTUBHOE
3aKpensieHMe OCHOBHBLIX MPOTUBOPEYNIA COBPEMEHHOIO 00LLEe-
CTBa B €OMHCTBE C YPErynupoBaHMeEM KPUANYECKNX MEXAHU3-
MOB NPeoaoSIEHUss COOTBETCTBYIOLLMX NPOTUBOPEUUINA, KOHDNUK-
TOB U KOIIN3NIA, HOPMATUBHO-NPABOBbIM MOOENVNPOBAHNEM PA3-
BUTUS 0OLLLECTBA M rocygapcTeBa B COOTBETCTBUM C NMPOBO3rna-
LWEHHBbIMW KOHCTUTYUUOHHBLIMU LEeNnsMn, NoYUTaeMbIMU LIEHHO-
cTamu 1 ngeanammn. OTcoga — He0BX0AMMOCTbL OCHOBAHHOMO Ha
npuHUMNE MEeTOAONI0NMYECKOro nalpannMamMa Hay4yHoro BOC-
NPUSATUSA KOHCTUTYLMN, €€ N3MEHEHNI — B COYETaHUN JOrMaTu-
4YECKOro N3y4yeHust HOPMATUBHO-NPABOBOM, NyO/IMYHO-BIACTHOMN
COCTaBAAloOWEN 3TUX OTHOLUEHWI, MPOLLECCOB C COUMONOrmye-
CKUM, NCTOPUYECKMM, HPABCTBEHHO-3TUYECKNM, Prnocodcko-
MUPOBO33PEHYECKNM aCMNeKTamMm NCCNef0BaHUS CNOXHbIX, KOM-
MAEKCHbIX MO CBOEN NPUPOAE SIBNEHUA KOHCTUTYLIMOHHO-MNPaBO-
BOW OENCTBUTENBHOCTU B X AnHaMmke. COOTBETCTBEHHO U KOH-
CTUTYUMOHHaa pedopmMa, kak aokasbiBaeT T.9. XabpueBa, — He
TONBbKO OPUANYECKUNNPOLECC, Hekas NnocfiefoBaTefIbHOCTb
NPoUeaypHbIX CTaauin NPOBEAEHUS U3MEHEHUN, HO N coumanb-
HO-NONUTMYECKUI MPOLLECC, KOTOPbLIN HE MOXET OrPaHNYNBATLCS
pPacCMOTPEHNEM UCKITIOYUTENBHO C NO3nLMi NpaBoBeaeHns (C.
110). TpebyeTca nsyyeHne AenCTBUTENbHbBIX USMEHEHUI 00LLEe-
CTBEHHbIX OTHOLLUEHWI HA YPOBHE COOTHOLLIEHUS! IOPNAMNYECKON 1
GaKkTN4eCKOn KOHCTUTYLMKN, MO3TOMY B KHWUIFe akueHTUPYeTCsH
BaXHOCTb akcuonoruyeckoro noaxoga (c. 119-120), notpeb-
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HOCTb B NPOBELEHUN COLMOSIOTNYECKUX, IKOHOMUYECKNX, CTATU-
CTUYECKUNX, COLMASTBHO-MCUXOI0MMYECKMX N NMPOYUX U3bICKAHNI B
CBSI3N C KOHCTUTYLUMOHHON pedopmon (c. 177). TonesHocTb
MEeXANCUMNANHAPHbIX MOAXOA0B B paccMaTpmBaemon chepe —
OOVH N3 KN0YEeBbIX MNOCLINOB KHUMK (C. 213).

Bo-BTOpLIX, MCCNefoBaHNe COUMOKYSbTYPHbIX Havyan B coye-
TaHUM C COOCTBEHHO IOPUONYECKUMUN XapakTEPUCTUKAMWN KOH-
CTUTYLUMOHHOIo pedopMmMpoBaHna B MOHOrpadum opraHnyeckm
[OMNOJIHAETCH 1 pa3BMBaETCH B paMKax LUMPOKO NpeacTaBieHHO-
ro n BecbMa BOCTPEOOBAHHOIO MHCTPYMEHTAPUSA KOHCTUTYLIMOH-
HOM KOMMapaTmBNCTUKK. NlocnepoBaTenbHO, HAYMHAs C BBOOHbIX
nonoxenun, T.9. Xabpuneson noayepkmBaeTcss MHOroobdbpasue
KOHCTUTYLMIA, KOTOPOE HanaraeT CBOWM OTneyvyaTok 1 Ha 0CobeH-
HOCTU OCYLLLECTBIEHNS KOHCTUTYLIMOHHBIX pedopm (c. 13). Tak,
HEKOHCONUAMPOBAHHbIE KOHCTUTYLMW KOPPEKTUPYIOTCS MNyTEM
BHECEHUNS NBMEHEHUIN B OTAEbHbIE, COCTaBMSIOWMNE UX 3AKOHbI,
a KOMOUHMPOBAHHbBIE — MOTYT BbITb U3MEHEHbI MYTEM MOCTEMNEH-
HOro yTBEpPXAeHus npaBoBoOro obbivas (c. 16). B ctpaHax, roe
PONb KOHCTUTYLMI BbIMONHSAIOT «CBALWEHHbBIE KHUTW», B NPUHLNMNE
peyb He MOXET natTn o pedopme, NOCKOSIbKY TEKCTbl STUX KHUT
Henpukacaemble, ¢pakTuyeckoe xe pedopMMpPOBaAHME MOXET
NPONCXOANTb HA OCHOBE aKTOB MoOHapxoB (c. 21). Cneuudun-
YEeCKMN-HALUMOHANbHOE COOTHOLWUIEHNE KOHCTUTYUUMN C WHBIMMU
couvasnbHbIMU PErynaropamMn, npexae BCEero pPemnrmo3HbIMU,
NPOSABNAETCA HEe TOJIbKO B HEPYLIMMOCTU KOHCTUTYLMOHHbIX
MONOXEHUN, 3aKPEenn[oWMX OCHOBbI penuruu (C. 72), HO 1 B
BOBJIEYEHMN, MPUTOM peLLaloLLEM, NpeacTaBuTenen penmrmos-
HOro coobLecTBa B MPOLECC WU3MEHEHUSI KOHCTUTYLIMOHHbIX
HOpM (c. 155).

Bonee BaXXHOW B METOAONONMYECKOM MNaHe SABNSIETCH rpoge-
MOHCTPUPOBAHHAs CBSI3b KOHCTUTYLIMOHHBLIX UBMEHEHUI ( BKIToYasi
ux npenesibl) ¢ LEeHHOCTHLIMU OPUEHTUPaMU KOHCTUTYLIMOHHbIX
mogaeneri (c. 40-53), Bblaensemblx, B TOM 4ncne, no nNatm OCHOB-
HbIM MNoaxodam: nmbepanbHO-UHONBNOYANIMCTUYECKOMY, COLMa-
JINCTUYECKOMY, MYCY/IbMAHCKOMY, CYLLECTBYIOLIEMY B OObIYHOM
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npaBe OTAENbHbIX MAEMEH W CKnagpiBaloemMycst nmbepasbHo-
coumanbHomy (c. 121-125). N ecnn nosiBneHME HOBOW KOHCTUTY-
LIMOHHOM MOLENN PaCLLEeHNBAETCH Kak OAHO3HA4YHbIN NPU3HAK KOH-
CTUTYLIMOHHOW pedopmbl (C. 121), To cama BO3SMOXHOCTb pedop-
Mbl, CyAs MO OMbITY, BO MHOFOM OMpeaensieTcsd KOHKPEeTHON, npu-
MEHSIEMO B JAHHOM FOCYAapCTBe (Fpynne rocyaapcTB) KOHCTUTY-
LUMOHHOW Mopenblo. Hecny4anHO, K npuMepy, 4TO B CTpaHax
MyCynbMaHCcKoro gyHaameHTanuama, otmedaeT T.9. Xabpuesa,
rnyboKmMe KOHCTUTYLMOHHbIE pedOopMbl HE NPOBOAMIUCH (C. 155).
Lpyroii BONpOC — B KAKOM COOTHOLLUEHUM HaxXOANTCHA MYCY/ibMaH-
CKU pyHOAMEHTaNM3M C CaMUM  MOHATUEM COBPEMEHHOIO KOH-
CTUTYLMOHaNN3Ma U ero OCHOBHbLIMU LleHHOCTsIMN? Ocob0oro BHU-
MaHUs 1 LOOMONHUTENBHOrO OOCYXAEHUS 3acyXnBaeT maes o
dOpPMMPOBaHMM B HACTOsILLEE BpeMS 1 rnobanbHOM pacnpocTpa-
HEHUN OCHOBHbIX 4YepT «10JycounasbHO-NHCTPYMEHTAaIbHOM
JAEeMOoKpaTn4eCcKori MOAEIN COBPEMEHHOU KOHCTUTYLMN», KOTOPad
He orpaHu4eHa npegenamy MNPexXHUX «MHOAMBUAYATNCTUYECKNX
MHCTPYMEHTaNbHbIX OypXXya3HbIX KOHCTUTYLUMIA» (C. 49-50) n, B TOM
yucne, B paMkax CBOMCTBEHHOIo «NepeaoBbiM CTPpaHaM» KOHCTU-
TYUMOHHOIO npasa «MUCrnonb3yeT coumanucTuyeckmue uaew, rnpu-
crnocabnmneasi x K HOBbIM peanusm» (c. 52).

B MoHOrpadum akLeHTUPOBaH OMNbIT COBPEMEHHbIX KOHCTUTY-
LMOHHbIX pedOopM Ha NOCTCOBETCKOM MPOCTPAHCTBE, B paMkax
cneumdun4ecknx yCroBuii HOBbIX KOHCTUTYLIMOHHBLIX 4EMOKPATUA.
K npumepy, T.4. XabpueBa HEOOHOKPATHO BO3BpaLLAeTCs K pas-
JIN4HBIM acnekTam KOHCTUTYLUMOHHbIX pedopm B Pecnybnuke
ApwmeHnuns (c. 115, 116-117, 128, 129, 172-173, 220-201), obpa-
LaeTCcs K TPYAHOMY, B3PbIBOOMNACHOMY OrMbITY OCBOEHUA KOHCTU-
TyunmoHanuamMa B YC/OBUAX U3MEHEHU CerofHsUIHen yKpauH-
CcKoW rocypapctBeHHocTu (c. 115, 117-118). Mpun aToM cpeamn
0bWMX, xapaKTepunayloLnx COOTBETCTBYIOLIEE MPOCTPAHCTBO
COBPEMEHHOI0 KOHCTUTYLMOHANM3Ma CYXAEHW, BbICKA3aHHbIX B
KHUIe, MOXHO NOA4YEePKHYTb NAEK COeANHEHNS «HOBOIO U CTapo-
ro» B MUHCTUTYTax KOHCTUTYLMOHHOIO NpaBa 1 BOSHUKHOBEHUU Ha
3TOW OCHOBE, Nnpexae BCero B NOCTCOUMANIMCTUYECKUX CTPaHax,
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«[epexoHOV He3aBePLUEHHON rNOPULHON KOHCTUTYLIMOHHOM
moaenn» (c. 51-52).

KHura HacblWeHa MHOMOYUCNEHHBIMU NpUMepaMn 13 3apy-
OEXHOro KOHCTUTYLLIMOHHOIO NpaBa pa3HbIX PermoHoB BocToka u
3anaga, Bcex KOHTUHEHTOB, YTO MO3BONSIET BbICBETUTL HE TOJIbKO
peasnibHoe pa3Hoobpa3une un cneundpuky cob6CTBEHHO HOPMaTUB-
HbIX PELUEHNA B YaCTU KOHCTUTYLMOHHBLIX U3MEHEHUIM, HO U UX
npakTM4ecknii acnekt. Hapsagy ¢ Tmnmyecknmm (OTHOCUTENbHO
0o0LLMMM) SBNEHNSIMU COOTBETCTBYIOLLME NPUMEPLI AEMOHCTPU-
PYIOT 1 OpUrMHanbHble NOAXoabl. B 4aCTHOCTWN, MHHOBALMOHHDINA,
C LUMPOKMM MNpuBNieYeHNEM OBLLECTBEHHOCTM NYTEM COBPEMEH-
HbIX TEXHOJIOMMIA MexaHM3M pa3paboTkm HoBOW KOHCTUTYLMK
Wcnangnm B 2010-2012 rr. (¢. 93) nnm nameHeHne NpaBoBOro v
couManbHOro xapaktepa KOHCTUTYLMM B paMkax MNPUHATUS
OBHOBNIEHHOW pedakLum, a He HOBOM KOHCTUTYLIMK B BeHrpun (c.
172). CucrtemaTmanpoBaHHbii 0630p B NPOCTPaHHbIX NPUIIoXe-
HUAX K KHUMe OBLIMPHOro 3apybexHOoro onbiTa, KacatoLlerocs
npaea KOHCTUTYLIMOHHOWN MHMUWATUBBLI U OCYLLECTBIEHUS 3TOrO
npaea B PasfiMyHbIX MO XapakTepy (TEXHUYECKUX, MHCTUTYLIMO-
HanbHbIX, pedopmMaTopckux) npeodpasoBaHuax (c. 215-317),
[AET 0OBLEMHYIO, MaHOPaMHYI0 KapTUHY COBPEMEHHbLIX peanuii
KOHCTUTYLUMOHHOIo pedopMMPOBaHUA U ABASETCH NOAJIMHHbLIM
yKpalueHmemMm MoHorpadpuu.

CoumokynbTypHOE, LLIEHHOCTHOE BOCMPUATUE KOHCTUTYLIMOH-
HbIX UIBMEHEHUI B CPABHUTENIbHO-MPABOBOM aCrekTe — YMECTHO
39TO NMOAYEPKHYTb 0COBO0 — OKa3blBAETCH BOCTPEOOBAHHBLIM HE
paam camoli no cebe KOHCTaTaUMN MHCTUTYLIMOHHO-CTPaHOBES -
yeckmx pasnuuumii. NMpegnonaraeTcs, 4TO OHO CNyXNUT obecneye-
HUIO Hanmbonee oNTUMasbHbIX KOHCTUTYLUMOHHbIX YCNOBWUIA cbHa-
NTAHCMPOBAHHOW peann3aumn MHTEPECOB JIMYHOCTMU, OOLLEeCTBa U
rocygapcTtsa B KOHKPETHOM MPOCTPAHCTBEHHO-BPEMEHHOM KOH-
TEeKCTe B cBETE 6E3YyCNI0BHOM NPUBEPXEHHOCTN OCHOBOMOMAraio-
WMM YHUBEPCANbHbIM KOHCTUTYLUMOHHBIM naeanam. B aTom
niaaHe BeCbMa npuMeYaTenbHO akLEHTUPOBaHWE B MOHOrpadum
HEeoOXOANMMOCTU YYUTbIBATb B XOAE KOHCTUTYLIMOHHbLIX pedopm
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MeXAyHapoaHble AeMOoKpaTMYeckme npaBoBble CTaHAapThl (C.
13), B TOM uncne npusHaBaemble «00pasuoM AOKTPUHANIBHOIO
NCKYCCTBa» Pe3ynbTaTbl AEATENbHOCTU BeHeumaHckon komMuc-
cum Coseta EBponbi (c.14).

HakoHeL, B-TPeTbnX, BAXXHO B XapakTepUCTMKax COLUOKYIb-
TYPHO-OPMEHTUPOBAHHOIO WCC/eA0BaTENbCKOro noaxoga
OTMEeTUTb Npucywiee MoHorpadum T.91. XabpmeBOW TOHKO
BbICTPOEHHOE CUCTEMHOE €OVIHCTBO B OCMBICNIEHUMN OOKTPU-
HaNbHbIX U NPUKNAAHbIX, MaTEPUanbHO-COAEPXKATENbHbIX U MPO-
LeOypHO-NpoLeccyanbHbiX, a Takke HOPMAaTMBHO-MPaBOBbIX,
NPaBoONPUMEHUTENBHbLIX N MUPOBO33PEHYECKMX (MOEONOrnye-
CKMX) acnekToB BOCNPUATUA KOHCTUTYUMOHHOM pedopmbl. B
3TOM TakXe 3aK/io4aeTCs CYLLECTBEHHbIN NoKasaTenlb CUCTEM-
HOro, KOMMJIEKCHOr0, HEAOrMaTMYEeCKOro Noaxoaa K NnpeagmerTy.
Tak, NOHMMaeMylo B LUMPOKOM CMBbIC/IE peann3auuio KOHCTUTY-
LMOHHON pedOopMbl NpeanaraeTcs paccMmarpuBaTb HE MPOCTO
Kak eé «Heobxoaumblii anemMeHT» (¢.13), a — «kno4eBoi aTan» (c.
175). JIernTUMHOCTb Xe, Hapsany C NeranbHOCTbIO KOHCTUTY-
LMOHHBbIX UBMEHEHUN — OAVH U3 BaXHbIX HGAKTOPOB OLLEHKU rpa-
HUL, pedopMupoBaHus (§3 rnaesl 2). Mpun 3ToM peyb He naeT 06
anonoreTuke YyHMBepcannsaumm Kakom-nndo KOHKPETHOMN
dopmbl (cnocoba) NpoBeAeHUs KOHCTUTYLIMOHHOW pedopMbl
KaK npegpeLlaioLLen e€ npuaHaHne U counanbHyio NoAOEPXKKY.
TpebyeTcs kyna 6onee rmbkuin noaxon. BaxHo 1o, 4TO Nnto6oWA
N36paHHbI MexaHn3M [oJiXeH obecneynBatb B KOHKPETHOW
CUTyaUMn «4yBCTBO KOHCTUTYLIMOHANMM3Ma», YBEPEHHOCTb rpaXx-
0aH B TOM, 4YTO MO CBOEWN NPMPOAE KOHCTUTYLMS SIBNSETCS cTa-
OGUNbHBLIM aKTOM, He NoAnexalim NIerkor 3amMeHe no Ybern-nmbo
npuxoTu (c. 94).

B aTOM nnaHe xapakTepHO, 4TO yXe Ha YPOBHE BHELLHEN
NIOrMYECKOor CTPYKTYpbl MOHOrpadum npeamMeTHO 3a0CTPEHbI
aKTyaJIbHbIEBOMPOCHI KOMIM3NOHHBIX CBSA3€A KOHCTUTYLMOH-
HoW pedopMbl C 3akOHOaaTeNnbCTBOM (§2 rnaBbl 5), npaBopea-
NN3auUMOHHOM NpakTuko (§3 rnaebl 5), 00LLLECTBEHHBLIM CO3HAa-
HueM (§4 rnaebl 5). CBOE ocoboe MecTo B aHann3e peanusa-
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LMOHHOM CTOPOHbI KOHCTUTYLMOHHON pedOpMbI3aHMMAaET Mpo-
6nema eé pecypcHoro obecnedyeHmnsa. OCHOBHOW TE3UC — «KOH-
CTUTYUMOHHasa pedopMa He MOXET UMETb MECTO, €CJI1 OHa He
obecneyeHa Ha Bcex €€ aTanax» (c. 126) — cnenyeT paccmar-
puBaTb Kak NpUHUMNManbLHOe TpeboBaHMe K KQ4eCTBY KOHCTU-
TYUMOHHBbIX npeobpa3oBaHuini. B cBA3M ¢ 9TMM paccmaTtpu-
BaloTCcs NpobiemMbl OpraHN3aLnoHHO-NPaBOBOro, 3KCNepPTHO-
ro, MTHOOpPMaLNOHHOr0, MaTepuanbHoro obecneyenus pedop-
Mbl (C. 126-132).

4. NoHgaTuiiHO-KaTeropmnanbHoe 060CHOBaHUue
KOHCTUTYLMOHHOWM pedopMbl

KoHcTaTupoBag, 4TO B COBPEMEHHOI, B TOM 4ncsie 3apydbex-
HOM, IOPUANYECKON HAyKe N NPaKTUKE MEXAYHAPOAHbIX OpraHu-
3aunii 06bIYHO HE NMPOBOASATCH PA3NINYUS B XapakTepe KOHCTUTY-
LIMOHHbIX U3MeHeHui (c. 96), T.A. Xabpuresa ckpyrnyné3Ho Noaxo-
ONT K BbICTPaMBaHUIO MOHATUIAHO-KaTEropuanbHOro annapata
nccnenosaHus. O60CHOBbIBaeT COOCTBEHHOE BUAEHUE W TaKuX
00X, OTNPaBHbIX AN LeNie MCCnefoBaHms NOHATUIA, Kak KOH-
cTuTyumst (c. 40) N KOHCTUTYUMOHHaA Mogens (c. 43), n COBCTBEH-
HO KaTeropum «KOHCTUTYUMOHHaa pedopma» B €€ COOTHOLLEHNN
CO CMeXHbIMN TepMuHaMun. Cpean HUX: «M3MEHEHUE KOHCTUTY-
Unu», «nonpaeka K KOHCTUTYUMW», «pedopmMa KOHCTUTYLUN»,
«MEPECMOTP KOHCTUTYUUM» (C. 96-99), «KOHCTUTYLMOHHAS MO-
nepHusauma (Hoeennmaaums)» (c. 99-100), a Takke uenbin pag,
OpYrux M nogo0HbIX TEPMUHOB, B TOM YUCE OAXE «KOHCTUTY-
LUMOHHasa pesontouus» (c. 101), Ha CY4ET onpaBAaHHOCTU UCMOSIb-
30BaHNS KOTOPOro B OPUCNPYAEHUMM aBTOP HEOGE30CHOBATENTIbHO
COMHeBaeTcs. B aToM psay noHsaTue «n3meHeHne» 060CHOBbLIBA-
eTcsa kak Hambonee LIMPOKOe, OXBaTbliBalollee coboit Nobyto
MOAMDUKALIMIO KOHCTUTYLIMOHHOIO TEeKCTa, BKJOYas BHECEHME
NMonpaBokK B KOHCTUTYLMIO U €€ nepecMOoTp (c. 96). NpeacTtasnaioT
VHTEPEC BbIAENEHHbIE B MOHOrpadun B 3aBUCMMOCTU OT CBOENO
xapakTepa BuAbl KOHCTUTYLUMOHHBLIX UBMEHEHWI, KOTOPbIE MOXHO
onpenenuTb, B YaCTHOCTU, Kak: GOpPManbHO-CTUINCTUYECKME (C.
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54); copepxartesibHO-TepMUHONOrnyeckne (c. 57); Hanpas/ieH-
Hbl€ HA BHYTPUMHCTUTYLMOHANBHYIO CMbICIOBYIO KOPPEKLUMIO, HE
3aTparvBailoLLyl0 camy Mnpupoay KOHCTUTYLIMOHHOrO WHCTUTYTa
(c. 58); obecneunBarome VHONBUAYATIM3NPOBAHHYIO WKW CUC-
TEMHYIO MHCTUTYLMOHANIbHYIO HOBBENN3AUMIO MyTEM BKITIOYEHUS B
TEKCT KOHCTUTYUMW OOHOrO WAN CUCTEMbI HOBbLIX WMHCTUTYTOB,
3aMeHbl UM yNpasgHeHus paHee CyLLEeCTBOBABLUEr0 MHCTUTYTA
(c. 59-61). PasznnyaloTca 4aCTUYHbIE U LENOCTHbIE U3MEHEHUS
(c. 58-59). A C TOUYKM 3PEHNSA MEXAHU3MOB KOPPEKLUU KOHCTUTY-
LM B COBPEMEHHbBIX rOCYAapcTBax 0003HAYEHbI: 3BOIIOLIMOHHAsA
MOA€eNb, NparMaTnyeckasl Mogenb, MOAENb HEA0OBEPUS, MOAESb
npsIMo gemMokpaTmn, anactuyHas moaens (¢.102).

[MonpaBkM K KOHCTUTYUMM OOJKHbI KacaTbCs «KOHKPETHbIX
BOMPOCOB, OTHOCUTLCS K OTAEIbHBIM HOPMaM U MHCTUTYTam KOH-
CTUTYUMOHHOIO npaBa, HYXOAWUMCA B YAYYWEHUUN WU
ncnpaeneHnm» (¢. 158); 910 «TOYEYHbIE UBMEHEHUS», HO UX NPU-
HATME MOXET paccMaTpMBaTbCS U Kak ONPEAENEHHbIN 3Tan KOH-
CTUTYLUMOHHOW pedopMsbl (C. 157). KOHCTUTYLUMOHHAA MOLEPHN-
3aums, B CBOIOD O4epeapb, PaCKpPbIBAETCS KaK«3BOIOLMVOHHbIN
NPOLLECC BHECEHUS NOMNPaBOK B KOHCTUTYLIMOHHbIA TEKCT, 0OHOB-
NIeHNSI KOHCTUTYLIMOHHbBIX HOPM B LIENSIX X COBEPLLEHCTBOBAHMUS,
npuaaHnus MM 60nblUen CUCTEMHOCTUM B HEU3MEHHbIX paMKax
CYLLECTBYIOWEr0 KOHCTUTYLIMOHHOIO CTPOSi», «OCTaBNSET He3a-
TPOHYTLIMU NPEAMET U FPaHULbl KOHCTUTYLIMOHHOIO PEryampo-
BaHus» (c. 99).

Y710 XEe KacaeTCs KJIYEBOW KATErOpUU «KOHCTUTYLIMOHHAs
pedopma», To T.9. Xabpuesa onpenensier eé kak «eaMHOBpe-
MEHHBbIV UM MPOAOIKUTENbHbLIA MOAUTUKO-MPABOBON MPOLECC
no nNpeobpasoBaHMIO KOHCTUTYLMOHHOIO TekcTa, KOTOpblA Xa-
pakTepunsyeTcs n3MeHeHnsamMn dyHaaMeHTaNbHbIX OCHOB rOCY-
JapcTea 1 obuecTBa, uefnenonaraHMem, A4OCTaTOYHbIM pPecypc-
HbIM oOecnevyeHneM 1 ornpeaeneHHbIM1 KPNANYECKUMM n dpak-
Tnyeckmmm pesynetatamm» (c. 111).

Be3ycnoBHO, KOHCTUTYUMOHHaA pedopma — ogHa ns dyHaa-
MEHTaJIbHbIX KOHCTUTYLIMOHHO-MNPAaBOBbLIX KaTeropuii, 4em obb-
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€KTMBHO 0OYCNOBIEHO BO3MOXHOE pasfnyne noaxonos K onpe-
AeneHvio 4edUHULMN 3TOro NOHATUS, KOTOPOEe MOXET paccMmar-
puBaTbCs B pa3HblX acnekrax. B nonemMmyeckom kiove MOXHO
obcyxaatb U NPeasioXeHHYI0 AedPUHULNIO, KOTOpasi, BAPOYEM,
MO CBOEMY 3aMbICJly HOCUT CKOPEEe onepaumoHanbHbli, YEM KOH-
LenTyanbHbIM XxapakTep. B 4yacTHOCTHN, MOXHO OUCKYTMPOBATb NO
NOBOAY Y3KOHAMPaB/IEHHOW TPAKTOBKU KOHCTUTYLMOHHOM
pedopMbl, CTPOr0 OPUEHTUPOBAHHOM MOANDUKALNEN KOHCTUTY-
LLMOHHOro TEeKCTa, B TOM 4YUC/iEe MMeS B BUAY BO3MOXHOCTb pas-
NNYEHUS KOHCTUTYLUMOHHON pedopmMbl N pedOopMbl KOHCTUTYLIUN
(Tem Bonee 4To B paboTe 3TOT TEPMUH TakKXKe MCMNOJb3yeTcs,
Hanpumep, Ha c. 193). OTcTanBaemasa aBTOPOM, Kak OTMEYanocb
paHee, WKMPOKasg METOLONOrMYECcKad NO3nLmMg NPy aHanmnae npo-
LLeCCOB KOHCTUTYLUUMOHHOIro pedopMMPOBaHUSA, UMEIOLNX
COUMOKYJIbTYPHOE M1 NOSIUTUKO-NPAaBOBOE N3MEPEHNE U OXBaThbl-
BaloLLMX, MexXOy Npo4YMM, rnpasopeannsaLmoHHbIA acnekT, Kop-
penupyeT B 60blLUE CTENEHN C BOCNPUATUEM KOHCTUTYLIMOHHbIX
M3MEHEHWIA Kak BK/OYAOLWMX B TOM 4ymcne npeobpas3oBaHue,
COBEPLUEHCTBOBAHME CaMUX OCHOB O0OLLECTBEHHO-rOCYyOapcT-
BEHHOro CTpos. B ycnoBusax Tak Ha3biBaeMo KOMOVHMPOBAHHOM
KOHCTUTYLMN, KOTOPas BKIOYAET B cebs, B TOM YMCNe, JOKTPUHY,
npeueneHTbl BbICLLIMX CyA0B, CaMO NOHUMaHUE KOHCTUTYLIMOHHO-
ro Tekcta BecbMa cneundunyHo, n peanmaaums KOHCTUTYLMOH-
HoV pedopMbl MOXET ObITb CKOHLIEHTPMPOBaHA BHE pPaMok CTa-
TYTHOro npaea. B aToOM nnaHe BaxeH akueHT, KOTOpbIA genaet
T.91. Xabpuea Ha BO3MOXHOCTW ABOMCTBEHHOIO — Y3KOrO U
LUMPOKOro — MOHUMaHUS KOHCTUTYLIMOHHOW pedOopMbl, KOTopas
nMpw LWNPOKOW TPaKTOBKE Kak pa3 O3HavyaeT «peanm3auuio BCEro
OCHOBHOIO 3akoHa BO B3aMMOCBSI3N BCEX €ro MoOJSIOXEHUN, a
TaKkke KOPPENUpYoLMX C HUMWU MOMOXEHUNA WHBIX MPaBOBbIX
akToB» (C. 176-177).

PaBHbIM 06pa3oM, MOXHO 06CYyXXaaTb KOHKPETHbIE CoaepKa-
Te/IbHblE XapPakKTEPUCTUKM KOHCTUTYLMOHHOW pedopMbl, KOTO-
pbl€ B NPeaOXEHHON AePUHNLMN ABASIOTCA Pa3HOCTOPOHHMMMN,
a B MPUIOXKEHUN K MOTPEOHOCTAM KOHCTUTYLIMOHHOW NpakTUKW,
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OYEBUAHO, HYXAAKTCH B AOCTATO4YHON ONpeaeneHHOCTU, KOTO-
pasi no3sonuna 6bl 06ecneyunTb afiekBaTHbI NPaBOBO PEXMM (B
TOM 4YMCNie OCHOBaHWS, YyCNOBUS, NpoLeaypbl U T.M.) KOHCTUTY-
LUMOHHOro pedopmMmupoBaHus. Brnpoyem, Henb3d He npusHathb,
41O (POpPMYNMPOBaAHNE YHUBEPCANbHON, TeM Oonee MOryliemn
YOOBNETBOPUTL B PABHOM Mepe BCeEX AEDUHNLINU KOHCTUTYLIMOH-
HOW pedOopMbl B YCNIOBUSIX BbICOKOW CTENeHu anddepeHumnaumnm
nexaiyx B OCHOBE 3TOr0 MOHATUS SIBAEHUI, NPOLLECCOB, OTHO-
LWEeHW aBNSeTCA TPYOHOBBLIMOAHUMbIM. OCHOBHOE 3HauyeHue,
Ha[o nonaratb, UMeeT HEMNPOTMBOPEYMBOCTbL aBTOPCKOMO NOAX0-
[a K onpeneneHnto COOTBETCTBYIOLWLENO NOHATUS B CBETE MNOCTaB-
NEHHbIX LLenen n 3aaady KOHKPETHOr0 NCCneaoBaHus.

B 9TOM nnaHe HeT ABYCMBbIC/IEHHOCTV B aBTOPCKOM 060CHOBa-
HUN KOHCTUTYUUOHHOW pedOopMbl, KOTOpad nocfiefoBaTeslbHO
packpbiBaeTcs kak «0cobbivi Bua» (¢. 13, 95) n ogHOBpeMeHHO —
«CTeneHb» (C. 7), «yPOBEHb» U3MEHEHUI KOHCTUTYUUM (C. 117,
155, 213), xapaktepuayeMbix MacLITabom 1 NocneacTeuUsaMm ans
NPaBoOBOro PErynvMpoBaHns U B LENIOM A1 CUCTEMbI OBLLECTBEH-
HbIX OTHOLLEHMI B OpOUTE KOHCTUTYLIMOHHOIO BO34ENCTBMUS (C.
95). MaBHbI KPUTEPUI KOHCTUTYLMOHHOM pedOpMbl — OHA «BCe-
roa 3aTtparmpaeT GyHOAMEHTaslbHblE MOJIOXEHUS OCHOBHOIMO
3akoHa» (c. 116), «ba3ucHble ycTomn rocynapcrtea 1 obliecTea»
(c. 126). Ona Heé HeobxoanMbl BbIXOOSILLME HA YKa3aHHbIN YypPo-
BEHb MHCTUTYLIMOHANbHbBIE N3MEHEHMS, B TOM YMCIE Kacatowme-
CSl COAEPXAaHUS OTAENbHbIX, HO B3aUMOCBA3aHHbIX WHCTUTYTOB,
X B3aMMOOTHOLIEHUI (C. 117), B YaCTHOCTN OTHOCSLLUXCS K CTa-
TyCy YenoBeka, OCHOBaM 3KOHOMUYECKOW, COLUMaNbHON, MONNTU-
yeckown cuctem obulecTtBa (¢c. 119). CooTBeTCTBEHHO, Npeanara-
eTcs pasnnyaTb «pedopMy KOHKPETHbIX MHCTUTYTOB W OTHOLLE-
HUM» U KOHCTUTYUMOHHYIO pedopmy (c. 126). lMpuHatne xe
HOBOW KOHCTUTYLIMN, MPUHUMINaNbHbIE Npeobpa3oBaHms B opra-
HU3auunM Ny6NnNYHOM BNACTU, MHOMOYMCIEHHBIE N3MEHEHUS, MO
CYTU, KOPPEKTUPYIOLWNE KOHUENTYasIbHYID HanpaB/IEHHOCTb
OCHOBHOIO 3aKOHa, BO3HMKHOBEHWE HOBOM rOCYAAPCTBEHHOCTU
WM Ka4yeCTBEHHblE M3MEHEHUS CYLUEeCTBYlOLWEN — BCE 3TO B
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nobom cnyyae nopnagaeTr MNoL MOHATUE KOHCTUTYLMOHHOM
pedopmbl (c. 101). Mpn aTom npeacrtasneHne 06 ypPOBHEBOM
oandodepeHumaumm KOHCTUTYLMOHHbBIX PeDOPM — HA YAaCTUYHbIE U
MoJiHblE (B 3aBUCUMOCTU OT TEKCTYaNIbHOr0 00beMa N3MEHEHUIN)
— NPU3HAETCH HEAOCTATO4YHbIM KakK YACTO popMasibHOE, He OTpa-
Xawlwee CyLWHOCTU MpPOU3BOAUMbBIX U3MeHeHun (c. 97).
Bnpouem, cama BOSMOXHOCTb Takoro pasaeneHus He oTpuuaeT-
Csl, N, Mexay Npo4YMM, OroBapuBaAETCH HaNYME «KPYMHbIX KOH-
CTUTYUMOHHBIX pedopm» (c. 13, 40, 182).

5. ®dakTop 3P PEeKTUBHOCTU KOHCTUTYLLMOHHOW pedopMbl
— KOHCTUTYLMOHHAs AMarHocTuka

CmbICn KOHCTUTYLMOHHOM pedopMebl T.4. Xabpmesa paccmart-
PVBAET B LIENIOM B CBETE M3BECTHbIX MOAXOA0B — HE AOMNYCTUTb
paspbiBa MexXay KOHCTUTYLMEN 1 0OLLLECTBEHHOM NPaKTUKON. B TO
Xe BPEMS aBTOP PE30OHHO BO3AEPXMBAETCS OT TOro, 4YToObl
HeobXoAMMOCTb U CYLLEECTBO NPeobpasoBaHUst KOHCTUTYLMM NOM-
HOCTbIO OTOXAECTBAATb C afanTaumen K U3SMEHSIIOLLMMCS COLM-
asbHbIM ycnoBusiM. B pamkax camoro noHnmanus T.A. XabpueBoii
NPUPOAbLI KOHCTUTYLIMW MPOCMATPUBAETCA CAEPXAHHO-KPUTUYE-
CKO€ OTHOLUEHME K ONpeneneHnto KOHCTUTYLUK Yepes AeNCTBU-
TeflbHOE COOTHOLLEHME CUM CTPaHbI (4TO XapakTepHOo A4Ns fnacca-
JIEBCKOr0 1 BO MHOFOM MapKCUCTCKOrO NOAX040B) 1 NOAYEPKMBa-
€TCH HMBENUPOBAaHHAsa Npu TakoOM MNOAXOAELEeHHOCTb CO3uaa-
TENbHOro MnoTeHumana lpuanyeckorm KOHCTUTYLMW — HEe BOC-
NMPOV3BOASLLEN, a OpraHn3yoLllen OBOLLECTBEHHYIO MPakTuKy, B
TOM 4YMCIIE Ha Hayanax orpaHU4yeHuMs BNACTHOro npov3sona (c.
26-27). PasymeeTcs, 3TO HaknadpliBaeT OTNeYaToK Ha MOHUMaHue
KOHCTUTYLMOHHbIX W3MEHEeHWN, Bk4Yas pedopmMmaTopckue.
KoHCTUTYumMs He MOXET ObITb BOCNPUHATA Kak (PYHKLMOHASIbHAs
NpoeKUus peanbHOCTU, a eé npeodbpasoBaHMe — Kak obecrnedn-
TENbHbIA MEXaHU3M YTBEPXAEHMS MpMMaTa CoUUabHO-MONUTU-
4YeCcKoW OENCTBUTENBHOCTU Nepen, KOHCTUTYUUEN, KoTopas npu
TakoM NMOHMMaHuN yTpadmBana O6bl Ka4ecTBa OCHOBOMOararoLLe-
ro MpPaBOBOro PerynsTtopa couuanbHOW Xn3HW, obnafatoulero
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BEPXOBEHCTBOM U MpPsIMbIM AeNcTBMEM. A Bedb, Npexae BCero
MMEHHO 3TUMWN BHYTPEHHUMW CBOMCTBAMW KOHCTUTYLMWU, @ HE
BHELLHMMMW OOCTOATENBCTBAMU, HAAO Monaratb, Kak pa3 getep-
MWHUPOBAH Mpouecc eé€ npeobpaszoBaHusl, pedOopMUPOBaAHUS,
NOCKOMNbKY KOHCTUTYLUUS!, Byayyin LLEHHOCTHO-HOPMATUBHOM OCHO-
BOV M POpPMOV coumanbHbIX M3MEHEHWIA, 3aknioyaeT B cedbe u
HeobxoaVMble MEXaHN3Mbl CaMOPA3BUTUS, «OXMBIIEHNSI» CBOETO
[yxa C Y4ETOM BAUSIHUS PA3NINYHBIX COLMANbHbIX HGakTOPOB.

B 9TOM NnaHe BaXXHO MOAYEPKHYTb MMEIOLLYIO NPUHLUNMASb-
Hoe 3HayeHue nosuuuio T.9. XabpmeBon: KOHCTUTYUMOHHAs
pedopma JomKHA OCHOBbLIBATLCS Ha ry6oKOM MOHUMaHUKU TOr o,
YTO MPEXHAS KOHCTUTYLIMOHHAs CUCTEMa OTHOLUEHWI (MMEHHO
Tak, a He caMun no cebe obuiecTBeHHble peanun — H.B., A.[l.)
nmMbo oTAenbHbIE ee 3BEHbs HE MOTYT Jasblie pa3BuBaTbcs 6e3
pagukanbHoro obHoBneHua (c. 125). Ho Henb3s He obpaTtuTb
BHUMaHWE 1 Ha TO, YTO NONbITKA MPSMOJIMHENHO YBA3aTb BO3HUK-
HOBEHUe NOTPEBHOCTEN BHECEHNS UBMEHEHUIA HE TOJIbKO B 3aKO-
HOOATEeNbCTBO, HO M B KOHCTUTYUMIO C «NOcnefoBaTebHbIM
OOCTUXEHUEM Lesien NpaBoTBOPYECTBA PA3IMYHOIO YPOBHSA» (C.
114) TpebyeT COOTHECEHUS C MOHUMAHUEM YYPEOUTESIbHOIO U
cncTemMoobpasyouero 3Ha4eHns KOHCTUTYUMKU, KOTOopas He
MOXeT 6e3 yrposbl A/ CBOEro BbICOKOro cratyca CTaBUTbCS B
NOSIOXXEHME MHCTPYMEHTA peannsaumn TEKYLLMX NpaBOTBOpYeE-
CKMX 3a4au.

MoHumaHme T.4. XabpueBoii dyHOaMeHTasNbHbIX, CUCTEMHOIO
xapakTepa KOHCTUTYLIMOHHbIX U3BMEHEHMWI B KQYECTBE OCHOBAHUS
KOHCTUTYLIMOHHOWM pedOopMbl 03HA4YaeT, 4TO 6e3 OLEeHKU OOCTOo-
BEPHO YCTAHOBJIEHHbIX COOTBETCTBYIOLLMX NSMEHEHUIN KOHCTUTY-
LMOHHas pedopmMa He MOXET COCTOATbCS B CBOEM MOASIMHHOM
KayecTBe M OblTb YCMNELLHOM; CTano ObiTb, HEOH6X0AUMbI MEpPhI MO
N3MepPEHNIO 1 OLeHKe Ha NOCTOSIHHOM OCHOBE pPeasibHOro COCTOA-
HUS U TEHAEHUMI Pa3BUTUS B GYHKLIMOHUPOBAHMN KOHCTUTYLIMOH-
HOW CUCTEMbI OTHOLUEHUA HA NPeaMET BbiBAEHUS AedeKToB,
ancohyHKUMn, nedopmaunii, npegnonarallmx HeobxoaMmMoCTb
a[leKBaTHOI0 KOHCTUTYLIMOHHO-MPABOBOIro pearvpoBaHus.
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BbipaxxeHHasi 0606LLEeHHbIM 06pa30M, HO OT 3TOI0 He Tepsto-
Wwas LeHHOCTb, aTa no3uuusa T.9. XabpueBon KoppenupyeTt c
HOoBaToOpCKMMK paspaboTkammn B 06nactn GOPMUPOBAHUS KOH-
LenTyanbHbIX U MPUKNAAHbIX OCHOB KOHCTUTYLIMOHHOM OVarHo-
CTMKM N MOHUTOPUHIA, «3a3eMnss» UX Ha BOMNPOCbI KOHCTUTY-
LUMOHHOro pedopmMmpoBaHusa. He mmess BO3MOXHOCTM (B TOM
yncne B cBeTe 0CoBeHHOCTEN popmaTta HacTosALLEeN Nybnnkaunm)
Oonee petanbHO yrnybutbCst B aHann3 COOTBETCTBYIOLLEN KOH-
uenuumn, cnegyeT, NO KpaHen Mepe, akueHTUPOBAaTb BHMMAHME
Ha TOM, YTO KOHCTUTYUMUOHHbLIA MOHUTOPWVHI BOMJIOLWLAET B cebe,
Kak cnpaBenmeo otMmedaet lNpegcepartens KOHCTUTYLUMOHHOIO
Cyna Pecnybnukmn Apmeruns npodeccop I.I. ApyTIOHSIH, ®YHK-
LMOHaNbHbIE U MHCTUTYLMOHANIbHbIE OCHOBbI NPAaBOBOW Peryns-
UMM MEXaHU3MOB HEMNPEPbIBHOrO, CUCTEMHOrO BbIIBNEHUS,
OLIEHKM M BOCCTAHOBJIEHUSI HAPYLUEHHOro KOHCTUTYLMOHHOMO
paBHOBeCUS A o6ecrneyeHuns yCTOMYMBOro MpPOSIBIEHNS KOH-
CTUTYyuuoHanm3ama B obuiecTeesS. B 3TOM nnaHe BaXHO UMETb B
BUAY, YTO, B KOHEYHOM UTOre, KOHCTUTYLMOHHaa pedopma, pac-
cMaTpuBaemMas B CBETE CYLUHOCTHbIX XapakTEPUCTUK COBPEMEH-
HOM KOHCTUTYLIMN Kak IOPUOVNYECKOr0 MHCTPYMEHTA npeojone-
HUS CouManbHbIX MPOTMBOPEYMIA, Kak pa3 1 AoJKHA 0OycnoBnun-
BaTbCS AMArHOCTUKOMN CUCTEMHbIX AedopmMaumin KOHCTUTYLIMOH-
HbIX UHCTUTYTOB OpraHmM3aummn n GyHKUMOHUPOBAHNS NyOIMYHON
BJlaCTW, 3alUMTbl NpaB rpaxnaH, obecneyvyeHns rpaxnaHckoro
cornacus, Mmpa, yCTon4MBOro pa3sntus obLLecTsa.

6. Coumoncropunyeckuii ZUHaAMU3M KOHCTUTYLUN:
TeKCTyasibHble NpaBku N (MNN) UHTEpNpeTaLNOHHbIN
KOHTEKCT?

B norunke moHorpadunm OCHOBHbIM CPEACTBOM Pa3BUTUSA KOH-

CTUTYLIMUN CITYXKUT NPUHATUE K HE NOMPaBOK, YTO NOAYEPKUBAET-
CS1 MHOIOKPATHO, Y>K€ BO BBOZHbIX MONOXEHUAX KHUru (¢. 9). Ho B

5 CM.: ApyTioHsiH I".I". KOHCTUTYLIMOHHBI MOHUTOPWHT. - EpeBaH: «Hxap», 2016.
- C.294.
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CB$131 C 9TUM BAXHbIM IBASIETCHA W BOMPOC O PO KOHCTUTYLINOH-
HOro npaBocyaunsl B rapaHTUPOBaHUN HE TOJIbKO CTabubHOCTH,
HO ¥ AMHamuama KoHcTUTyuumn. Akagemuk T.9. Xabpwuesa B
NPUHUMAMANBHOM MfaHE HE OTBEPraeT KOHCTUTYLIMOHHbIE npe-
obpa3oBaHns B HETEKCTYyanbHOW GOpMe, FOBOPUT O BO3MOXHO-
CTU KOHCTUTYLMOHHON pedopMbl «6e3 pedopmbl» (§3 rn. 3),
MMes B BUAY Npexae BCEro NoTeHUMan KOHCTUTYLUMOHHOMO npa-
Bocyaus (c. 33). Ocobbih MHTEpPeC NPeaCcTaBAoT B 3TOM niaHe
JABHO M BecbMa YCMeLWHOo pa3pabaTbiBAaeMble aBTOPOM UAEWN
cynebHoro ToJIKoBaHUSA KOHCTUTYLMME, IMEHHO TOJIKOBaHME siB-
NSETCS, MO MHEHUIO aBTOPA, BAXHbLIM «KaHAIOM OXUBEHUS KOH-
cTuTyuum» (¢.137), 4TO NO3BONSIET «NPEO0AONETb XECTKOCTb KOH-
CTUTYUMN N C3KOHOMWUTbL MPaBOTBOPYECKME YCUINA KOHCTUTY-
LMOHHOro 3akoHoaatens» (¢.133).

Ho He BCTynaeT N1 B HEKOTOPOE NPOTUBOPEUNE C ATUMN BEP-
HbIMMW, HA HaLl B3rnsg, Noaxo4amMm HECKOIbKO HACTOPOXEHHOe
OTHOLLEHME aBTOPA K KOHCTUTYLIMOHHO-CYAEOHOMY aKTUBU3MY B
4yacTn obecrneyeHns CouMoNCTOPNYECKOro JUHaAMMU3Ma KOHCTU-
Tyunmn? Cumtas, 4HTO CaMo MOHATUE TaK Ha3bIBAEMOI XNBOW KOH-
CTUTYLUN SBNSIETCH HEKUM aHaXPOHN3MOM, KOTOPBIN «yXe npak-
TUYECKN He ncnonbadyetcs» (c. 34), T.9. XabpueBa CKJIOHHA CYM-
TaTtb, YTO B 9TOM C/y4yae «KOHCTUTYLIMOHHOE NpaBocyane pa3mbl-
BaeT rpaHb MexXAy KOHCTUTYLMOHHBIM U3MEHEHUEM N KOHCTUTY-
LUMOHHbIM ToJNikOBaHuemM» (c. 138). MoaTtomy ponycTMmMbiM
SIBASIETCS Y3KOOrpPaHN4eHHbI 9 deKT KOHUENLUMN HeTeKCTyallb-
HOro NpPeobpa3oBaHUA KOHCTUTYLMN. MoaepHU3aUnsa KOHCTUTY-
UMM NyTEM MNPUCMNOCOBNEHNS €€ OCHOBHbIX MPUHLNMNOB K TEKY-
WM npobriemam 1 Hyxgam, no MHeHuto T.4. XabpueBoii, nmeeT
«0YeHb CXaTble BOSMOXHOCTU A9 JaibHENLLIErO Pa3BUTUS TOCY-
napcTtea n obuiectsa» (c. 33-34). bonee Toro, HanM4Me B KOHCTU-
Tyumm GOPMYNINPOBOK HOPM-APUHLNMOB, HOPM-LENEen, HOpPM-
DedUHMLNIA, KOTOPbIE OTNYAIOTCS BbICOKOW CTENeHbIo abcTpak-

6 Cm, Hanp.: HacbipoBa (Xabpuesa) T.5. KOHCTUTYLIMOHHBIV KOHTPOSb. - Ka3aHb,
1992; Xabpuesa T.5. TonkoaHne KoHctutyummn Poccuiickoii depepaunn:
Teopusa u npaktuka. - M., 1998.
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UMM 1M MOTOMY HYXAAQITCA B OPUUMaNbHBIX MCTOIKOBAHUSX,
«CHUXaET HEMOCPEACTBEHHOE AENCTBUE HEKOTOPBLIX KOHCTUTY-
LUMOHHBIX HOpM» (C. 133). OHM «0OCnabnsaioT €€ HOPMaTUBHYIO
posib, NpUAaBasi OCHOBHOMY 3aKOHY CBOWCTBA OEKIapaTUBHOMO
WM NPOrpaMMHOro JokymMmeHTa» (. 179), XxoTa 1 «yCunmBatoT ero
naeonornyeckne, BocnutaTenbHble kadecTBa» (c. 133). B niobom
cnyyae UCTOSIKOBaAHNE KOHCTUTYLIMOHHBIX HOPM, nonaraeT aBTop,
OO/MKHO CTPOUTLCH HA TOM, YTO «MHTEPMPETAToOp HMKOraa He
MOXET OTXOOUTb OT OOBEKTMBMPOBAHHOIO pe3yfnbTata BOMMU
3aKkoHoAaTenss — HOpMaTUBHOIMO akTa» (C. 145); ecnn xe «MHTEep-
npeTaumoHHasa gesaTeNnbHOCTb OpraHa KOHCTUTYLIMOHHOIO NpaBo-
cyams He OygeT orpaHmMyeHa (camMoorpaHuyeHa), oHa B KOHLE
KOHLLOB JOCTUTHET KPUTUYECKOW YepTbl, KOraa y>ke MOXHo byaeT
BECTU peyb O HOBOW KOHCTUTYUMKN» (C. 207).

Pasnensas B n3BECTHOM MEPE OTMEYEHHbIE ONACEHUS, BMOJIHE
€CTEeCTBEHHO BO3HMKAKOLWIVE NP U3BbLITOYHO LUMPOKO TPaKTOB-
K€ BO3MOXHOCTEN «HETEKCTYasbHbIX» UBMEHEHUI KOHCTUTYLMN,
Henb3s He yunTbiBaTb U Apyroe. Ha poHe HepooueHkn npeobpa-
30BaTesIbHbIX OYHKUMA KOHCTUTYLMOHHO-CYAEOHOr0 KOHTPONS
BMOSIHE BO3MOXHbI HE BO BCEM MPOAYMAHHbIE, Hagnexallnm
06pa3oM MoAroToBMEHHbIE BTOPXEHUS 3aKkOHOOATeNsl B TEKCT
KOHCTUTYyUMU (B TOM YMCNe B CUTyaumsix, Korga AOCTaTO4YHO
MCMOJIb30BaHMSA He 3aKOHOAATENbHOro ckasbnens, a 6osee ToH-
KOro, HEMHBa3MBHOI0, KOHCTUTYLIMOHHO-CYAEOHOr0 MHCTPYMEH-
Tapus), 4yTo AN peanbHOCTY BEPXOBEHCTBA U NPSMOro AENCTBUS
KOHCTUTYLMM COCTaBASIET €4B8A /I MEHbLLEE 3HAYEHME.

Mpu BCel BHeLWHeN NpuBAEKaTeNbHOCTU IOPUANYECKU CTe-
PUNLHON peann3aunmm KOHCTUTYLUMOHHbIX TpaHcdhopmauunn B
cyrybo TeKCTOBOM KJllo4e, NOCNeACcTBUS 3TOro Noaxoaa Ha npak-
TUKE MOTYT, BOMPEKU OXWOAHUAM, OaBaTb OTpULATENbHbIN
pesynbTaT, BblpaXeHHbIN B AecTabunmnaaumm KOHCTUTYLMOHHOIO
TEKCTa, pa3mMblBAHUU UAEN KOHCTUTYLMOHHOW 3aKOHHOCTM,
WFHOPUPOBAHMN CakpasibHOM U, Kak OTMEYaNocCh, CBSLLEHHOMN, B
4yeM-TO HenpukKacaemom npupPoabl KOHCTUTYLUMOHHOIO TekcTa.
OOHOBPEMEHHO B YCNOBUAX XECTKOM MOAENN KOHCTUTYLUN 3TO
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NPOBOLMPYET UCMONHUTENBHYIO N 3aKOHOOATENbHYIO BNAacTb Ha
YCUNIEHWE BJIUSIHUS HA TEKCT KOHCTUTYLMWU C MOMOLLbIO COBCT-
BEHHbIX BIACTHbIX PECYPCOB, BKMOYas 3akOHOAAaTeNbHOE (B
nopsiake Tekyllero npaBOBOrO PEryanpoBaHuUsl) BTOPXEHWE B
HOPMAaTMBHOE COAEPXAHNE TEX UM UHBIX (aKTYyann3npoBaHHbIX,
HanNpuMep, TEKYLUMWN MOSIMTUYECKUMUN COBLITUSIMU) KOHCTUTY-
LMOHHbIX HOPM U MHCTUTYTOB. Kak cnencrtesune, CAEPXUBAKOLLNA
3P PEKT KOHCTUTYLMN B OTHOLLEHUN peasibHO NPOBOAMMON Npa-
BOBOW MOJIMTUKN, MPAKTUKN 3aKOHOTBOPYECTBA MOXET 0Ka3aTbCs
ocnabneHHbIM, He TOBOPS YXKe O MePCNeKTUBAX HapacTaHUs pas-
pbiBa MEXAY TEKCTOM KOHCTUTYLMU U COUMAbHOM NPaKTUKOMN.
OnbIT COBPEMEHHbIX NPaBOBbIX FOCYAaPCTB CBUAETENLCTBYET
0 TOM, YTO 3@ OpraHamMm KOHCTUTYLIMOHHOIO NPaBoCyamst Hapsay
C ayTEHTMYHBbIMU QYHKUMSMU NO YCTPAHEHMIO NPOTUBOPEYALLINX
KOHCTUTYUMWN TMOJIOKEHNA M3 MPaBOBOW CUCTEMbI (Bnarogaps
4yemy Takme opraHbl MPUHATO UMEHOBATb «HEraTUBHBLIMU 3aKOHO-
jartensaMm») Bce Oofiee LUIMPOKO MPU3HAIOTCH  aKTUBUCTCKME,
npeobpa3oBaTesibHble GyHKUMN. B cBOEN rMyBMHHON OCHOBE 3TO
CB$13aHO C MEHSIOLLMMCS MOHMMAaHWUEM PO CaMOro NpaBoCcyavs
B rocyoapcTBe M o0uiecTBe, OCO3HAHMEM TOro, 4to cynebHoe
pELLEeHME «HaMpaBAeHO HE TONbKO HA paspeLleHme cropa Mexay
CTOpPOHaMM 1 oNpeaeneHne nx NPaBoBOro NOJSIOXKEHUs!, HO YacTo
1 Ha GopMUpPOBaHME cyaebHOM NPakTMKX, KOTopast MOXET NPeaoT-
BPaTUTb BO3HUKHOBEHME NOA0OHLIX COPoB B ByayLiem n obec-
NeynTb COXpaHeHMe coumanbHoro 6anaHca»’; 4To OHO urpaeT
«OHOBPEMEHHO “HOPMATUBHYK” U “00pas3oBaTenbHy0” POJb,
NpPenocTaBnas rpaxaaHamMm COOTBETCTBYIOLWEE PYKOBOACTBO K
OencTeumio, nHdopMaumio N yBEPEHHOCTb B TOM, YTO KacaeTcs
3aKOHa M ero nNpuMMeHeHus»8, B 3TOM nfiaHe opraHbl KOHCTUTY-

7 CMm.: nyHKT 7. 3akmoyeHus Ne 11 KOHCynbTaTMBHOINO COBETA €BPOMENCKNX
cyneii «O kavecTBe cynebHbIx peweHnin» (CCJE(2008)5) ot 18 nekabpsa 2008
r. // NMpeueneHTsbl EBponeickoro cyaa no npasam Yenoseka. 2014. Ne 6 (06).
-C. 107.

8 Cm.: nyHkT 7 3axnoyeHnss Ne 7 KOHCynbTaTMBHOrO COBETA €BPOMNENCKMX
cypeii «[Mo Bonpocy npaBocyaus n obwectsa» (CCJE(2005) OP Ne 7) ot 25
Hosi6ps 2005 r.. // MpeueneHTsl EBponeickoro cyaa no npaeam YenoBeka.
2014. Ne 4 (04). - C. 109.
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LIMOHHOI0 NPaBOCYANS OXUBSAIOT HE CTOJIbKO (M HE TONIbKO!) cam
no cebe TEeKCT KOHCTUTYLIMW, CKOJIbKO HaLUWOHAasbHYIO CUCTEMY
KOHCTUTYLUMOHaNM3Ma BO BCEM MHOroobpasunuv n AuHaMmmn3me ee
COLMOKYNIbTYPHbIX XapakKTepuctuk. He mmesa BO3MOXHOCTMU
OEeTanbHOro aHaamMaa COOTBETCTBYOWMX npobnem, cnenyet
OTMETUTb, YTO BO MHOIOM MMEHHO Ha 3TOM MOAX04€e OCHOBbIBA-
€TCs B TOM 4ncie U KoHuenums cynedbHoro KOHCTUTYLMOHANN3-
mad. deHoMeH cyaebHOro KOHCTUTYLIMOHaNM3Ma MOXeT ObiTb
npeacTaB/ieH Kak 0COObIN MOSIMTMKO-MPABOBON PEXUM CyaebHO-
ro obecnevyeHnss BEPXOBEHCTBA MpaBa 1 Ha 3TOW OCHOBE — Mpsi-
MOro AENCTBUSA KOHCTUTYLMKN, BE3YCNOBHOIrO CyaebHO-NpaBoBO-
ro rapaHTUPOBaHUSA €€ LLEHHOCTEN, OCYLLECTBASIEMOro Ha OCHO-
Be Taknx pyHAAMEHTa/bHbIX Ha4an COBPEMEHHOIO KOHCTUTYLMO-
Hanuama, kak 6anaHc BnactT u cBobodbl, CO4ETaHME YaCTHbIX U
nybMYHbIX MHTEPECOB, obecnevyeHne eanHCTBa COUVOKYNbTYP-
HbIX U GOPManbHO-IOPNANYECKUX HaKTOPOB B NPOLLECCE KOHCTU-
TyumoHannsaumm 3akoHogaTenbCcTBa U BCEM CUCTEMbI NPaBono-
psaKa B EMOKPATUYECKOM NMPaBoOBOM roCygapCcTBe.

MmeHHo obpazoBaHue KoHcTutyumoHHoro Cyaoa PO (KC PD)
CTasio peLlaLWmM LWaromM Ha nNyTn yTBEPXOEHUS B HaLIen cTpa-
HE MOen «XKMBOro KOHCTUTYLMOHaNM3mMa», B CBA3M C YEM BaXXHO
yuYnTbIBaTb, MO KpanHeEn mMepe, HECKOSIbKO MOMEHTOB. Bo-nep-
BblX, pewweHnsa KC P®, obnagas cneundunyeckon nprupoaomn Kkak
0ocobbIn BMA, cynebHbiX akTOB HOPMOYCTAaHOBUTENBHOMO Xapak-
Tepa, UMET BCe NpennocChbisiku U BO3MOXHOCTM BbICTyNaTb
OOHUM 13 BbICLLUMX NPAaBOBLIX CPEACTB Kak OXpaHbl, Tak 1 npe-
0b6pas3oBaHus, BbISBNEHUS BHYTPEHHENO (CakpanbHOro) Hopma-
TUBHOro noteHuuana KoHctutyuun. B Hux Haxoamnt dopmannso-
BaHHOE BbIPAXEHNE HaUMOHasbHbIA 3TanOH MPaBOBOro Kaye-
CTBa, TaK YTO akTbl KOHCTUTYLMOHHOIO NpaBocyams obecneyu-
BalOT BbISIBNIEHME, PACKPbLITUE, KOHKPETU3AUMIO U Pas3BUTUE Npu-
cywmx KOHCTUTYyUUM NpaBOBbIX CTaHOAPTOB, OTHOCALLMXCH K

9 CMm.: BoHgapb H.C. CynebHblii KOHCTUTYLIMOHANN3M: AOKTPUHA U NPaKTUKa.
2-e n3p., pon. n nepepab. - M.: Hopma, 2015.
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DesaATenbLHOCTU Becex cybbekToB npasall. Bo-BTOPbIX, KOHCTUTY-
LMOHHOE MPaBOCYyAME U €ro peLleHUst HaxXoaaTCs B CHOXHOM
CUCTEME NPSMbIX 1 0BpaTHbIX CBA3EN C KOHCTUTYLIMOHHO-MPAaBO-
BOW OOKTPUHOW, B CBSA3M C YEM B PELLUEHUAX KOHCTUTYLIMOHHOIO
NnpaBoOCyaus, YYMUTbIBAOWMX OOCTUMHYTbIA YPOBEHb KOHCTUTY-
LMOHHO-NPaBOBOr0 Hay4yHOro OCMbIC/IEHUS PEeanbHOCTU, MNPO-
NCXOONT OTPaXeHUe NO3HAHHbIX HAYKOW peasibHbIX 1 akTyannsn-
POBAHHbIX COLMANbHO-NPABOBbIX MMMNEPATUBOB Pa3BUTUS POC-
CUINCKOro 06LecTBa, ero LEHHOCTHBIX AOMUHAHT B X UCTOPUYE-
CKOM pasBuTun. B-TpeTbux, KOHCTUTYLMOHHOE NpaBocygue
HaxoOuTCS B TECHOWN CBSA3M C peasibHOWM KOHCTUTYLIMOHHON Nnpak-
Tnkon, umes B sBuay, 4to KC PP B cuny 4v. 2 c1. 74 OK3 «O
KoHctutyumoHHom Cype P®d» npuHuUMaeT pelleHne no geny,
OLeHMBas kak GykBasbHbIM CMbICST pacCMaTPMBAEMOro akTa, Tak
M CMbIC, NPUAABAEMbIN eMy OPULMANbHBIM U MHBIM TOJIKOBAHW-
eM WUAN CAOXUBLUENCS MNPaBONPUMEHUTENBbHOM NPakTUKOW, a
Takke Mcxoas U3 ero Mecta B CUMCTEME MNPaBOBbIX aKTOB. TeMm
CaMbIM NPaKTUKa KOHCTUTYLIMOHHOIO NPaBOCYANS NOApa3yMeBa-
€T OUEHKY MOHUMaHUs MPaBONPUMEHUTENbHbBIMU OpraHamMmm
CMbICNa U Ayxa KOHCTUTYLMUOHHBIX MOMOXEHUI, pearnpoBaHme
NyTEM MPU3HAHUS UM OTKa3a B TAKOBOM CJIOXMBLUMMCS HA Npak-
TUKE yCTaHOBKaM, CBA3aHHbIM C peanm3aumen KOHCTUTYLIMOHHbIX
uenen, NPMHUMNOB, HOPM.

Bo BCEM 3TOM NposIBASIETCA TBOpPYEcku-npeobpasoBartesib-
HbI MNOTEHUMan KOHCTUTYLIMOHHOrO NpPaBOCYAUsl, OCHOBAHHbIN
Ha covyeTaHuu cTabunbHOCTN N AnHaMmama KoHCTUTyuum, nmes
BUAOY, YTO UCXOOSALLMA OT HOPMOKOHTPOJIbHBLIX dyHKUMA KC Pd
AnHamMmam OCHOBHOIo 3akoHa SIBASETCS 3a/10roM cTabunbHOCTH
ero TekcTa.

YTO e KacaeTcs KOHKPETHbIX MpaBoBbiX no3uumin KC PO,
KOTOpble, «OXNBNAA» AencTBylowmin OCHOBHOM 3akoH, co34aloT
peanbHble MNONUTUKO-MPABOBbLIE FAPAHTUM €ro CTabubHOCTU

10 Cm.: [xarapsiH A.A. BMeHeHHas 6e3ynpeyHocTb: peleHnst KOHCTUTYLMOH
Horo Cyna Poccuiickoin depepaumn n npaBoBoe kayecTso // CpaBHUTENb
HOE KOHCTUTYLMOHHOEe 0603peHne. 2014. Ne 2.
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nocpeacTBOM MHTEPMPETALMOHHO-NPeobpal3oBaTeibHOro AnHa-
Muama KoHCTUTyumun, oTaenbHbiX €8 HOPM U MHCTUTYTOB, TO B
OOHUX Cryyasix 9TO Te PELUEeHUsl, KOTOpble UMEIT dyHAAMEH-
Ta/lbHOE HOPMATUBHO-A0KTPUHAIbHOE 3HAYEHNE A1 COBPEMEH-
HOro NpPaBOMNOHMMAaHKUS (Kak, HanpumMep, NPobeMbl CyBEPEHUTE-
Ta B Poccuiickoinn depepaunm kak gemokpaTnyeckoMm denepa-
TUBHOM npaBoBOM rocygapcteell). B gpyrnx cnydasx pedb
MOXET UATN O PACKPBLITUM C YY4ETOM MCTOPUYECKUX YCIOBUI pa3-
BUTUS Poccuu HOpPMatMBHOIO MNOTeHuMana npegMeTHo Gonee
onpeneneHHblx ctaten KoHCTUTyuMn n €€ WMHCTUTYTOB. 3TO,
Hanpumep, (B cBa3n co ctaten 13 KoHctutyummn P®P) npobnema
KOHCTUTYLMOHHOCTU PErnoHasIbHbIX, PESIMITNMO3HbLIX MNOAUTUYE-
CKUX MNapTuin'2 mnu MNonyyYMBLUNIA KOHCTUTYLMOHHO-cyaebHoe
obocHoBaHue npexpae Bcero B ceeTe ctatenn 80 n 90 KoHcTuTy-
LUMN VHCTUTYT «CKPbITbIX MOJIHOMOYMiA» Mpe3naeHta PP13, KoH-
CTUTYLMOHHAA MHTepnpeTaumsa npasa Ha Xun3Hb (cT. 20) B cBA3MU
C BO3MOXHOCTbIO MNPUMEHEHNSA CMEPTHOW KasHn'4 nnn Hopma-
TMBHOE 0OOCHOBaHME HOBbIX, HE MMEIOLLMX MPSAMOro 3akpenne-
Hua B KoHcTnTtyummn 1993 r. npas, Kak-To, NPaBo Ha NnpmuBaTmu3a-
umio15, He meHee akTyanbHbIMU ABNAIOTCSA U Te peweHus KC PO,
KOTOpble HanpaB/ieHbl Ha 3aLLNTY TPAANLMOHHbBIX HALlMOHAbHbIX
COUMOKYNBbTYPHbIX LIEHHOCTE POCCUIACKOro oOLLecTBa, B TOM
yncne B cepe MHAMBMAYyanbHbIX CBOOOA, 3aLLUUTLI TPAAULINOH-
HOV ceMbU. ITO NPNOBPENO CTOMb aKkTyanbHOE 3By4aHNE B CBETE
M3BECTHbIX HEoNMbEepasbHbIX YCTPEMIIEHUIA KOHCTUTYMPOBATL B

11 Cm.: NocTtaHosneHne KC P®d o1 7 nioHa 2000 r. Ne 10-1 // C3 P®d. 2000. Ne
25. Ct. 2728; Onpepenerune KC P® ot 27 uioHs 2000 r. Ne 92-O // C3 PO.
2000. Ne 29. CT. 3117.

12 Cm.: MocTaHoBneHus KC P®d: ot 15 nekabps 2004 roga Ne 18- // C3 PO.
2004. Ne 51. Ct. 5260; ot 1 dpeBpans 2005 ropa Ne 1-M // C3 P®d. 2005. Ne
6. Ct. 491.

13 CMm.: 263.3-5 n. 4 moTtuB.4acTu NoctaHoBneHus KC PO ot 31 niona 1995 r. Ne
10-M // C3 P®. 1995. Ne 33. Cr. 33. CT. 3424.

14 Cm.: NMocTtaHoBneHne KC PO ot 2 dpespans 1999 r. Ne 3-M // C3 PPd. 1999.
Ne 6. Ct. 867; Onpenenerune KC PD ot 19 Hosbpst 2009 . Ne 1344-0-P // C3
P®. 2009. Ne 48. Ct. 5867.

15 Cm.: NocTtaHosneHne KC PO ot 3 Hosabpst 1998 . Ne 25-11 // C3 Pd. 1998. Ne
45. Ct. 5603; a63.3 n.2 moTtue.4acTu MNMoctaHosneHns KC P® ot 24 okTabps
2000 r. Ne 13- // C3 P®d. 2000. Ne 44. Ct. 4399.
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KayecTBe YHMBEPCAIbHO 3HAYMMbIX 1 00A3bIBAIOLLMX — BHE 3aBU-
CUMOCTU OT KOHKPETHO-COLMAsNIbHOrO KOHTEKCTA, MUPOBO33PEH-
4eCKMX 0COBEHHOCTEN — HOBbIE, HETPAAMLUMVOHHbBIE OIS KNTACCU-
4YECKOro KOHCTUTYLUMOHaNnM3Ma Waewn, LEHHOCTHbIE OPUEHTUPDI
cBoboadpbl, AemMokpaTun, Kak-To TpeboBaHMEe MONIHOrO «PaBEeH-
CTBa» CeKCyallbHbIX MEHbLUNHCTB, NPM3HaHWe OJHOMNOJbIX bpa-
KoB 1 T.N., no nooay Yero KC P®d Takxe Bbicka3das CBOO, KOHCTU-
TYUMOHHO 3HAYMMYIO NO3nLUuio 18,

Tem camMbiM MpPaKTUKa KOHCTUTYLMOHHOIO npaBocyaus 00b-
EKTUBMPYET Kak popMasnbHO-IOpPUANYECKME Havyana, Tak u coum-
anbHY0 CYLWHOCTb KOHCTUTYUMWN, CTAHOBUTCS FrapaHTOM Hepas-
PbIBHOCTW HhaKTUHECKOM U IOPUANYECKON KOHCTUTYLMN, HA OCHO-
Be yero obecneymBaeTcsi coYeTaHMe ee CTabuUIbHOCTU U OnHa-
MM3Ma, AOO0CTUXeHue rapmMoHun mexay bykeson wmn [dyxom
KoHcTuTyumnmn. NoaToMy KOHCTUTYLIMOHHbIE CYAbl «<KaK opuLmanb-
Hble TOJIKOBATENM KOHCTUTYLMW» MOTYT U O0JKHbI paccMaTtpu-
BaTbCsl HE TOMbKO KakK «BbIABASAIOWME COAEPXaHME KOHCTUTY-
LMOHHOI0 PEerynMmpoBaHust B CBOEN IOPUCTIPYOEHLUN», HO N KakK
«HEMNPEPbLIBHO pPa3BMBAIOLWIME KOHCTUTYLMOHHYID CUCTEMY U
Hanpaensowye dyayllee pa3BuUTMe BCEM NMPaBOBON CUCTEMbI B
onpeneneHHoM HanpasneHnn»17. CooTBETCTBEHHO, «4epes3 KOH-
CTUTYLIMOHHbIN KOHTPOJIb KOHCTUTYLUUA NpeBpaLlaeTcsa B “xusoe”
npaBo»18, B 3aToMm, KCTaTW, HaxoOMUT CBOe MoATBepXAeHuEe U
nosnuma T.4. XabpureBon, 4TO «KOHCTUTYLIMOHHOE TOJIKOBaHue, B
OT/INYME OT APYrUX BUAOB TONKOBAHUS, 0COBEHHO BIM3KO K npa-
BOTBOPYECTBY> (C. 146).

MHTeprnpeTaunoHHbIE BO3MOXHOCTN KOHCTUTYLIMOHHOIO Npa-
BOCYANSI MO 3BOJIIOLMOHHOMY NpPeobpas3oBaHM0 KOHCTUTYLUU
NPUHUMAMANbHO HEe NPOTMBOPEYaT pa3aefieHnIO BNacTen, CMbICH

16 Cm.: MocTtaHoeneHne KC PD o1 23 ceHTsbpst 2014 1. Ne 24-11 // C3 P®. 2014.
Ne40. 4.3. C1.5489; OnpepenerHne KC PP ot 19 sHeapst 2010 . Ne 151-0-0.

17 Cm.: TeHepanbHbii goknag XIV KoHrpecca KoHdepeHummn eBponenckmnx KoH-
CTUTYLUMOHHbIX cynoB (BunbHioc, 3-6 mnioHs 2008 r.) // KOHCTUTYyLMOHHOE
npasocyane. BecTHuk KoHdepeHumnmn opraHoB KOHCTUTYLIMOHHOIO KOHTPOS
cTpaH monoaon aemokpaTtumn. 2008. Bein. 2.- C. 106.

18 Tam xe. - C. 111.
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KOTOPOro He CBOAMTCS K HeraTMBHOM 3agade Mo WUCKIIHEHUIo
Ype3MepPHOM KOHLEHTpaLUK BACTHbIX MOJIHOMOYMA B OOHOM
NUE NN OpraHe, a UMeeT, MOMUMO 3TOro, BrOJIHE onpeaeneH-
HbI MO3UTUBHbIN acnekT — YTBepXAeHne BepxXoBeHCTBa Npasa u
KOHCTUTYLMN, CO3OaHNE Haaexallmx yCnoBuii rapaHTUpoBaHns
npae 1 ceo6oa'9. KOHCTUTYLIMOHHOE NPaBoCyaue He OPUEHTUPO-
BaHO co3aaHmemM HoBbiX HOPM. Ho akTyanmampoBaHHas obuie-
obsazaTtenbHas dopmMann3aums LEHHOCTHO-HOPMAaTMBHOIO MMO-
TeHUuana KOHCTUTYLMN B eOuMHCTBE e€ OykBbl 1 ayxa obpasyeT
HEeoOX0AMMbI MPOAYKT KOHCTUTYLIMOHHO-CYAEOHOl AeAaTenbHO-
CTUW, NPM3BaHHOM obecneyrBaTh peannsauuno yHMBEPCabHOM 1
NOCTOSIHHOM KOHCTUTYLIMOHHO-CYBEPEHHOM BOM HApoaa B U3Me-
HSAIOLLEMCS COLMaNIbHOM KOHTeKCTe. Pedb, cTano ObiTb, HE MOET O
BOCMNPOWN3BOACTBE TOJIKOBAHMUEM TOJIbKO KOHKPETU3VUPOBAHHOIO
CMbIC/Ia KOHCTUTYLIMOHHOM HOPMbl Ha MOMEHT €€ MPUHATUA.
MyapocCcTb KOHCTUTYUUU, BbIPaXEHHas B TakUX HOPMAaTUBHbIX
BeNMYnHax Hambonee BbICOKOro, abCTPakTHOro YypPOBHS Kak
obLpe NpMHUMNBLI NpaBa, KOHCTUTYLMOHHbIE NPUHUMMBI, AeKna-
paunn, KOHCTUTYLMOHHbIE MPe3yMnuun m T.Mn., HECOU3MepuMo
Oonee ybeauTesnbHa, 4eM MyOpPOCTb €€ co3aaTeneii, orpaHnYeH-
HbIX COLUMANbHO-UCTOPUYECKMMU PaMKaMu CBOEro ObITUS.
MHoroo6pasue B3rnsioB Ha PoJsib KOHCTUTYLIMOHHOMO NMPaBOoCy-
OIS B rOCYAapCTBEHHO-NPaBOBOM MEXaHNU3Me, B TOM YMCIe B MNpe-
006pa3oBaHNM KOHCTUTYLIMW, BMOJSIHE €CTECTBEHHO; MOWCK OMTu-
MaUibHbIX MOAENe KOHCTUTYLMOHHOW IOCTULMN, KakK CBUAETESb-
CTBYET OMbIT AEATENIbHOCTM COOTBETCTBYIOLLYIX OPraHOB BO MHOTUX
CcTpaHax, B YaCTHOCTU M3OpaBLUNX KENIb3EHOBCKYIO MOAESb KOHCTU-
TYUMOHHOIO MNpaBoOCyausi, NPOAO/MKaeTcs.B aToM nnaHe MOXHO
avckytnposatb ¢ T.4. XabpueBoii No aaHHowW npobneme, HO ons
Hac npeacTaBnsieTcs 6eCcCrnopHbIM OAMH N3 OCHOBHbIX €€ MOChISIO0B:
MCMNOJIb30BaHME B YCIIOBUSAX KOHTUHEHTAsIbHOW NPaBOBOM CUCTEMbI
MHCTPYMEHTapusi KOHCTUTYLIMOHHO-CyaebHOoro npeodbpasoBaHus

19 CM.: boHgapb H.C., OxarapsiH A.A. Npsimoe penctere KOHCTUTYUun: reHe-
pauusi n rapaHTUPOBaHME KOHCTUTYLIMOHHBLIM nNpaBsocyavem // CpaBHuUTENb
HOE KOHCTUTYLMOHHOE 0603peHne. 2016. Ne 3.
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KOHCTUTYLIMN, obecrneymBatoLLero eé Hanbosnee KOMPOPTHYIO 3BO-
JIIOLMIO, OOJSIKHO ObITb TLLATENBHO BIBEPEHHBLIM, OCTOPOXHbLIM. TEM
6onee, 4TO BO3MOXHOCTU KOHCTUTYLIMOHHOIO MPaBoCyoust — U C
3TUM HeNb3s HE COrNacuTbCs — He 6e3rpaHnyHbI.

PeueHanpyemasn moHorpadusa cooepXxmT 6oraTbiii HOpMaTUB-
HbI 1 NPaBONPUMEHUTENBbHBIN MaTepuan, LeHHble B HAYy4HOM U
NPUKIagHOM nnaHe aBTopckme 0006LLEHNS U BbIBOObI, Kacato-
LMecst He TONIbKO caMon No cebe KOHCTUTYLMOHHOM pedopMmbl,
HO 1 peLlaeMbIX B Npouecce e€ OCyLLECTBAEHUS (B TEX U NUHBIX
CTpaHax) KOHKPETHbIX BOMPOCOB KOHCTUTYLMOHHOW OpraHm3auum
nybanyHoM BnacTun, obecnevyeHns npas rpaxgaH un 1.4. Kak npum-
Mepbl — opueHTauua Ha GopMMpOoBaHME NApTHEPCKONM Moaenu
B3aMMOOTHOLLEHWNI roCyaapCTBEHHOW BNACTU U MECTHOIO CaMo-
ynpasneHus (c. 137), 06ecnokOeHHOCTb CYXXEHMEM BO3MOXHO-
CTE onepexarowero nNpaBoBOro PeryimpoBaHns CO CTOPOHBLI
cybbekToB Poccuiickonn Pepepaumm (c. 190) n 1.4. BesycnosHo,
BaXEH Mo CyTN cTpaTern4eckuin BbiIBO4 O TOM, YTO B HacTosLLEe
BPEMSI HAM HeobXOAMM Mepexon, «OT 3KCTEHCMBHOIO PasBUTUS
3aKoHO4aTeNnbCTBa, CBA3aHHOIO CO CTPEMUTESIbHbBIM YBESINYEHN -
€M 4ucna 3aKOHOB, K aKTMBHOWM 3aKOHO4ATesSIbHOW MNOJINTUKE B
Lensax noSIHOLEHHON peanm3aumnm KOHCTUTYLMOHHBIX MPUHLNMOB
1 Hopm» (c. 193-194).

MoapIToXMBas pasMbILLIEHNS, BOSHUKLUWE MO UTOram npoyTe-
HUs MoHorpadum T.9. XabpreBoi, nonaraem, 4To MMEIOTCS BCe
OCHOBaHWA A1 KOHCTataumm Toro ¢akrta, 4To B JaHHOM clyvae
peyb NOET O TPYAE, KOTOPbIA BHOCUT GyHOAMEHTaNbHbLIA BKNas B
peLleHne BeCbMa 3Ha4yMMon 3aga4qm no GopMmMpOBaHMIO COBPE-
MEHHON TEOPUN KOHCTUTYLMOHHOW pedOopMbl B CBETE OOKTPU-
HaNbHbIX M MNPaKTUKO-NPUKNAAHbBIX Hayan e€é OCyLLeCTBIeHUs,
npenesnos, yciaosuin, Npoueayp, HOpMaTMBHO-MNPaBOBLIX, NPaBO-
NPUMEHUTENBbHBIX N PECYPCHbIX acnekToB obecneyeHns. OcMmblc-
JNIeHVe N3JI0XKEHHbIX B MOHOrpadun nNoaxoaosB K KOHCTUTYLIMOH-
HOMY PedOPMUPOBAHMIO FOCYOAPCTBEHHLIX CUCTEM B PasHbIX
permoHax COBPEMEHHOIO MMpa cnocoOCTBYET MOHUMAHWUIO TOrO,
4yTOo yBaXeHne K KoHcTuTyummn, ocHoBaHHOE Ha 6e3yCIOBHON Npu-
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BEPXXEHHOCTN BEPXOBEHCTBY MpaBa M MpPaBOBOM AEMOKPATUW,
ABNAETCH KOYEBLIM (PAaKTOPOM KOHCTUTYLIMOHHOIO U, CTano G6biTh,
couManbHOro nporpecca B ClI0XHOM, BECbMa NPOTUBOPEYNBOM,
TasiLLLEM MHOMMe yrpo3bl U ONMacHOCTU COBPEMEHHOM MUpPeE.
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Constitutional Reforms:
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Summary

Methodological, conceptual, practical and applied issues of
constitutional transformations in modern state legal systems are
considered in this publication (according to the analysis of the
monograph on Constitutional reforms by RAS Academician T.
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Khabrieva), as well as categorical understanding of the consti-
tutional reform and the issues of its implementation are ana-
lyzed. Amendments to the constitution and its development are
considered in dialectical unity with its stability, and the socio-
historical dynamism of the basic law is the precondition of the
latter (in the text perception). The balance between constitu-
tional stability and its development can vary depending on the
specific national context and historical conditions, and therefore
the scientific and practical significance and perspectivity of the
proposed in the study by T. Khabrieva broad socio-cultural
approach as a methodological basis for understanding the con-
stitutional amendments, including constitutional reforms is sub-
stantiated.

Socio-cultural and axiological perception of constitutional
amendments should serve as grounds to ensure the optimal con-
stitutional conditions for a balanced implementation of interests
of the individual, society and the state in a particular space-time
constitutional context, in line with following universal constitution-
al ideals. Correlation of constitutional stability, dynamism and
development of the basic law is revealed in the aspect of revealing
the grounds and limits of constitutional amendments and the
methodology of their assessment, bearing in mind that constitu-
tional diagnostics is an important factor in the effectiveness of the
constitutional reform, including the implementation of constitu-
tional monitoring mechanisms designed to ensure identification
of system deformations of the constitutional institutions of the
organization and functioning of the public power, protection of the
rights of citizens, ensuring civil harmony, peace and sustainable
development of society.

Special attention is paid to the analysis of correlation of textu-
al and “non-textual” constitutional amendments, particularly in
the aspect of normative and doctrinal decisions of the bodies of
constitutional justice and their role in the implementation of con-
stitutional transformations. In the review/reflection the author
concludes that the approval of the absolute respect for the

HoBble KHUMM O KOHCTUTYLMOHHOM NpaBoCyann

Constitution based on the adherence to the rule of law, require-
ments of legal democracy is the main message of the mono-
graph by T. Khabrieva; and the above-mentioned is a value
imperative of constitutional amendments that should be focused
on the more complete realization of the ideals of national state
development in accordance with the values of modern constitu-
tionalism.

Keywords: constitution; constitutional reform, socio-cultural
approach in constitutional law; constitutional justice; judicial con-
stitutionalism
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ECHR decision on the case of K. Simi¢ v. Bosnia
and Herzegovina

The European Court of Human Rights (Fifth Section), sitting
on 15 November 2016 as a Chamber composed of:

Angelika NuBlberger, President,

Erik Mgse,

Khanlar Hajiyev,

Ganna Yudkivska,

Faris Vehabovi¢,

Yonko Grozev,

Carlo Ranzoni, judges,

and Milan Blasko, Deputy Section Registrar,

Having regard to the above application lodged on 6 December 2010,

Having deliberated, decides as follows:

THE FACTS

1. The applicant, Mr Krstan Simi¢, is a citizen of Bosnia and
Herzegovina, who was born in 1948 and lives in Banja Luka.

A. The circumstances of the case

2. The facts of the case, as submitted by the applicant, may be
summarised as follows.

3. On 5 June 2007 the applicant was elected a judge of the
Constitutional Court of Bosnia and Herzegovina (“the
Constitutional Court™).

* PepmakumoHHBIM CcOBeT BecTHmKa “KOHCTUTYyHMOHHOe IpaBocynue”

cuen HeoOXOmMMEIM omIyOnukoBaTh IlocTaHoBiIeHUe EBpomeiicKoro
cyma 1o mpaBaM 4dejioBeka oT 15 Hosi6pst 2016 roma Homep 75255/10,
VYUTHIBAS, YTO OHO OBIJIO IIPUHSTO HA OCHOBAHUU OOpallleHus 4jieHa
KoncrurynuonHoro Cyna ¥ BeIpaKeHHBEIE B HEM IIPABOBHIE TTO3UIIUU
ECIIY MOryT IpefcTaBlsATh OOJIBIION MHTEpPEeC OJIsi BCeX KOHCTUTY-
LIMOHHBIX CyIOB.
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4. Before becoming a judge the applicant was the vice-presi-
dent of the Alliance of Independent Social Democrats (Savez neza-
visnih socijaldemokrata; “SNSD”), a political party established in
1996 and based in Banja Luka, and a member of the National
Assembly of the Republika Srpska.

5. On 30 November 2009 a local non-governmental organisa-
tion, Parents’ Forum of the Republika Srpska (Forum Roditelja
Republike Srpske), informed the Constitutional Court of a letter
(and sent three pages thereof) which had been written by the appli-
cant and sent to Mr Milorad Dodik, the president of the SNSD and
the then prime minister of the Republika Srpska. The letter was not
dated, but according to its contents and the applicant’s own later
admission it had been written and sent in May 2009.

6. In the letter the applicant discussed the work of the
Constitutional Court and made comments concerning the work of
one employee of the Republika Srpska Government. The relevant
part of the letter reads (the translation has been provided by the
Constitutional Court):

“I am not certain when it comes to the strategic (political) deci-
sions that the international judges cannot be influenced by the OHR
[Office of the High Representative for Bosnia and Herzegovina], but
the individual judges are in no position to carry out any kind of lob-
bying as concerns the international judges, while in the cases such as
Malbasic, the Bosniacs or Croats are not to be lobbied either, as they
only have the Federation interest on their mind ...

[.]

In any event, I am always at your disposal but in the hassle and
bustle that surrounds you I am afraid that you do not use my experi-
ence and opportunities sufficiently enough. My attitude is not to
impose as | am aware of the problems you are in ...

[...] high average, passed the bar exam, computer proficient,
possesses knowledge of English and is a member of the SNSD party.
However, in the systematization of the work duties, it should be

foreseen that she retains her present duties ( ...lawsuits, has signifi-
cant experience, has raised that position to high level in the
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Government, when she has any major problem she consults me) and
also receives new assignments along with the present duties.”

7. The contents of the letter were subsequently published in
different media.

8. On 3 December 2009 the Constitutional Court asked the
applicant to submit his comments concerning the impugned letter.

9. On 31 December 2009 an interview with the applicant was
published in Slobodna Bosna, the local weekly magazine, in which
he said, inter alia:

“I will share, when the time comes, with the readers of

Slobodna Bosna whatever 1 have learned during my term which

could seriously compromise the work of the Constitutional Court, its
judges and also certain high-level politicians.”

10. Another interview with the applicant was published in the
same magazine on 7 January 2010, the relevant part of which reads
as follows:

“I shall explain who works in the Constitutional Court of Bosnia and

Herzegovina and how, and to what extent the crime has settled within the
highest judicial instance of the state. And I have evidence for everything.

I am tired of keeping quiet about someone else’s criminal activ-
ities, tired of talking about how the Constitutional Court operates,
which always ends up with corruption, tired of interference of the
crime and politics with our work.

There is no state in the world like Bosnia and Herzegovina. We
have no other institution, except the one in which I work, to protect
the law and justice. Unfortunately, it has failed to do so.”

11. On 8 January 2010, without the knowledge and approval of
the Constitutional Court, the applicant held a press conference in
Banja Luka at which he made comments concerning the impugned
letter. He also discussed certain cases and remarked on the impar-
tiality of the Constitutional Court.

M3 npakTukn EBponenckoro cyga no npasam 4enoBeka

12. On 29 January 2010 the Constitutional Court held an
extraordinary plenary session at which it discussed its position con-
cerning the applicant’s conduct and decided to prepare a proposal
for his removal from office.

13. At the Constitutional Court’s session of 25 March 2010 the
applicant confirmed that he was the author of the impugned letter.

14. On 8 May 2010 at the extraordinary plenary session the
Constitutional Court held unanimously that the applicant had
breached the Rule 94 (2) of its Rules by knowingly damaging the
reputation of the Constitutional Court and the reputation of a judge
and decided to remove him from office. By virtue of Article VI of
the Constitution, that decision was final and binding. The relevant
part of the decision reads as follows (the translation has been pro-
vided by the Constitutional Court):

“1. Based on the Conclusion of the Constitutional Court of
Bosnia and Herzegovina (‘the Constitutional Court’) reached at the
Extraordinary plenary session held on 29rt, submitted on 4 March
2010 a Proposal for Dismissal of the Judge of the Constitutional
Court Mr Krstan Simi¢ no. K-I-15/10 on account of a violation of
Rule 94 paragraphs 1 and 2 of the Rules of the Constitutional Court.

I1. Procedure before the Constitutional Court

2. On 30 November 2009 the Constitutional Court received a
letter from the Parents’ Forum of RS-BiH from Banja Luka, accom-
panied by another letter (pages 1, 2 and 4) composed by Mr Krstan
Simi¢, judge of the Constitutional Court of BiH, addressed to the
president of the Independent Social-Democrats Coalition political
party (‘SNSD’) and the prime minister of the Republika Srpska, Mr.
Milorad Dodik.

3. After the contents of the referenced letter were published in
the media, the President of the Constitutional Court had consultations
with the national judges of the Constitutional Court. It was concluded
that the issue of the public appearance of Judge Krstan Simi¢ [was]
to be discussed at the separate plenary session in terms of Rule 95 of
the Rules of the Constitutional Court. It was also concluded that it
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should be requested from Judge Krstan Simi¢ to submit his written
statement on the Parents’ Forum letter and the letter he had addressed
to the president of the SNSD Political Party and the prime minister of
the Republika Srpska.

4. Based on the previous conclusion, on 3 December 2009, the
Constitutional Court requested Judge Krstan Simi¢ to submit his
written statement concerning the Parents’ Forum letter and the con-
troversial letter addressed to the president of the SNSD and the prime
minister of the Republika Srpska.

5. On 14 January 2010, Judge Krstan Simi¢ submitted his writ-
ten statement.

6. On 29 January 2010 the Constitutional Court held an extra-
ordinary plenary session and preliminary deliberation about the fol-
lowing item of the Agenda: ‘The Information and Taking a Position
on the Public Appearances of Mr Krstan Simi¢, Judge of the
Constitutional Court of Bosnia and Herzegovina’. The
Constitutional Court concluded that before it resumed its extraordi-
nary plenary session, all relevant evidence, materials and documen-
tation should be obtained and, based on that, a proposal for the con-
ceivable dismissal of Judge Krstan Simi¢ drafted, to enable the
Constitutional Court to deliberate and decide whether there are any
reasons for his dismissal. In addition, the Constitutional Court con-
cluded that the Proposal for Dismissal, together with the copies of
all the evidence, materials and documentation should be communi-
cated to Judge Krstan Simi¢ to respond to, with an invitation to do
so within 14 days at the latest.

7. On 4 February 2010 pursuant to Rule 33 of the Rules ... the
Constitutional Court requested from the prime minister of the
Republika Srpska to submit a copy of the third page of the aforemen-
tioned letter. The prime minister of the Republika Srpska failed to
respond to the request ...

8. Also, on 4 February 2010, pursuant to Rule 33 of the Rules
..., the Constitutional Court requested from Alternative Television
Banja Luka and the Radio-Television of the Republika Srpska and,
on 12 February 2010, from the Public Broadcasting Service of
Bosnia and Herzegovina and Public Broadcasting of the Federation
of Bosnia and Herzegovina, to submit the complete recording of the
press-conference held by Judge Krstan Simi¢ in Banja Luka on 8
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January 2010.

9. On 4 February 2010, pursuant to Rule 33 of the Rules ..., the
Constitutional Court requested from the weekly magazine Slobodna
Bosna ..., to submit the complete recording of an interview with
Judge Krstan Simi¢, which was the subject of articles of this maga-
zine dated 31 December 2009 and 7 January 2010 and, in case of
unavailability of this tape recording, a written statement by the jour-
nalist on the authenticity of the quoted statements of Judge Krstan
Simi¢.

10. Within the period from 12 February through 25 March 2010,
Alternative Television Banja Luka, Radio-Television of the
Republika Srpska, and the Public Broadcasting Services of Bosnia
and Herzegovina and the Federation of Bosnia and Herzegovina sub-
mitted their available materials ...

I1. On 16 February 2010 the Constitutional Court received a
written statement by a journalist of Slobodna Bosna N. D., confirm-
ing the authenticity of the quoted statements of Judge Krstan Simié
which were published in the articles of this magazine of 31 December
2009 and 7 January 2010.

12. The Proposal for Dismissal was communicated to Judge
Krstan Simi¢ on 8

13. On 25 March 2010 the Constitutional Court resumed its
Extraordinary plenary session at which it deliberated about the
item of the Agenda: ‘Consideration of the Proposal for Dismissal
of Mr. Krstan Simi¢, Judge of the Constitutional Court of Bosnia
and Herzegovina’. The Constitutional Court established that the
procedure for dismissal of a judge of the Constitutional Court may
be defined as an ad hoc procedure of a sui generis nature, for
which there are no detailed Rules on how to conduct the procedure.
For that reason and by application of Rule 79 of the Rules of the
Constitutional Court, the Constitutional Court concluded that a fair
hearing must be guaranteed to Judge Krstan Simi¢, including all
the principles stipulated under Article II(3)(e) of the Constitution
of Bosnia and Herzegovina and Article 6 of the European
Convention for the Protection of Human Rights and Fundamental
Freedoms (‘the European Convention’). Furthermore, the
Constitutional Court afforded an opportunity to Judge Simié to
state his position in respect of all the allegations contained in the
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Proposal for Dismissal before all the judges of the Constitutional
Court during the proceedings at the session. The Constitutional
Court then proceeded to discuss the preliminary issues, arriving at
the conclusion to adjourn the session until 8 May 2010, so that the
Constitutional Court could communicate, in the meantime, to
Judge Krstan Simi¢, upon his request, the documentation he
requested, render him an opportunity to access and inspect specific
documents of the Constitutional Court and afford him enough time
to engage a legal representative of his choice. A time-limit of 15
days was set to Judge Simi¢ to submit his written statement in
response to the Proposal for Dismissal. Also, the Constitutional
Court concluded that it should resume its deliberations on 8 May
2010 even in the case that Judge Simi¢ [failed] to appoint a legal
representative, submit his written statement or attend the sched-
uled session. Judge Simi¢ was notified of these conclusions orally
and he agreed to them.

14. By letters no. K-I-16/10 of 26 March and 5 April 2010
respectively, the aforementioned conclusions were also communicat-
ed to Judge Simi¢ in writing.

15. On 4 May 2010, Judge Simi¢ submitted his written state-
ment in which, among other things, he informed the Constitutional
Court that he would not be attending the resumed extraordinary ple-
nary session for private reasons. He also failed to appoint a legal
representative or to examine the case-files of the Constitutional
Court.

16. The Constitutional Court resumed its extraordinary plenary
session on 8§ May 2010 in the absence of Judge Simi¢.

28. In his responses of 14 January and 4 May 2010, Judge
Krstan Simi¢ states that the letter to the president of the SNSD and
the prime minister of the Republika Srpska was sent to his friend, that
it was a private letter and that he had not given his consent for that
letter to be used. He, further, finds that all the media articles relating
to him and the letters addressed to the Constitutional Court concern-
ing him have been deliberately orchestrated with a view of his dis-
missal. He claims that the interview with journalist N.D. was not
authorized and that he held the press-conference on 8 also stated that
all the statements given in public had been given within the scope of
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the freedom of expression.

VII. Position of the Constitutional Court

36. During the course of its extraordinary plenary session, the
Constitutional Court discussed the preliminary issues, examined all
available evidence, materials and documentation .... It then conduct-
ed deliberations and reached a decision on the merits by consensus
that Judge Simi¢ had to be dismissed from the office of the Judge of
the Constitutional Court pursuant to Article VI(1)(c) of the
Constitution of Bosnia and Herzegovina in conjunction with Rule
101 paragraph 1 line 5 of the Rules of the Constitutional Court due
to the violation of Rule 94 paragraph 2 of the Rules of the
Constitutional Court for the following reasons:

VII.1. Contents of the letter of Judge Krstan Simié¢

37. In accordance with the constitutional principle of the rule of
law, the Constitutional Court must be an independent and impartial
constitutional authority. That, in principle, primarily defines its rela-
tion to the executive authority. The independence and impartiality of
the Constitutional Court implies that its judges are free, that they do
not have to be accountable to anyone and that they are not bound by
anyone’s instructions (cf. the Judgment of the European Court of
Human Rights Ringeisen v. Austria, Series A, No. 13, of 16 July
1971, paragraph 95; Schiesser v. Switzerland, Series A, No. 34, of 4
December 1979, paragraph 29). Furthermore, it is not only required
that the judges of the Constitutional Court are truly independent but
also to appear to be so, which is subject to an objective test (cf. the
Judgment of the European Court of Human Rights, Campbell and
Fell v. the United Kingdom, Series A, No. 80, of 28 June 1984, para-
graph 77 and ff).

38. It clearly follows from the contents of the letter that the pres-
ident of the SNSD, Mr Milorad Dodik, had been in contact with
Judge Krstan Simi¢ (first page of the letter) even before the contro-
versial letter was ever written. Judge Simi¢ responded to those con-
tacts by written communication. Furthermore, Judge Simi¢ states in
his letter that he is ‘always at disposal’ of the president of SNSD,
offering him openly ‘his experience and opportunities’ (page 2 para-
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graph 7). Moreover, his letter contains an unsolicited request for a
higher degree of cooperation, which clearly follows from the state-
ment: ‘I am afraid that you do not use my experience and opportuni-
ties sufficiently enough’. In addition, Judge Simi¢ openly discusses
the possibility of employing someone from the SNSD personnel in
the executive authorities of the Republika Srpska, giving his opinion
and recommendations in respect of those persons and stating that
those persons are in consultations with him whenever there appears
any major problem (page 4, paragraph 2). According to this, Judge
Simic¢ is in the habit of giving advice to the officials of the executive
authorities of one of the Entities.

39. Given the contents of the controversial letter and taking into
account the fact that Judge Simi¢ held the office of the first vice-pres-
ident of the SNSD, prior to taking the office of the judge of the
Constitutional Court, an objective observer gets an inevitable impres-
sion that Judge Simi¢ did not sever relations with his former political
party and its president and that he is prepared to continue maintaining
such contacts which are useful to that political party. As a matter of
fact, he is even initiating them. That may be clearly concluded from
the statements made in the letter, offering his expertise and experi-
ence, a higher degree of cooperation, and rendering his own opinions
and advice to one of the members of his former party ‘wherever he
has a major problem’ in the Government of the Republika Srpska.

40. Such ties between a judge of the Constitutional Court and
political parties, i.e. executive authorities of one of the Entities, may
be defined as liaisons incompatible with the institutional and opera-
tive independence of the Constitutional Court, which all judges must
endeavour to strengthen. In the public eye, such relations are damag-
ing to the reputation of the Constitutional Court, in particular as con-
cerns the perception of its independence and impartiality, i.e. the pro-
hibition of preferential treatment of specific parties.

41. Accordingly, Judge Simi¢, by such statements, has deliber-
ately endangered and inflicted damage on the independence of the
Constitutional Court, thereby undermining both his reputation as a
judge of the Constitutional Court and the reputation of the
Constitutional Court itself, in terms of Rule 94 paragraph 2 of the
Rules of the Constitutional Court.

42. The fact that the controversial letter was not of business but
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of private nature does not affect this conclusion of the Constitutional
Court and neither does the fact that Judge Simi¢ and the president of
SNSD and the prime minister of the Republika Srpska, Mr Milorad
Dodik, are friends as indicated by Judge Simi¢. The obligation of a
judge of the Constitutional Court, as the holder of the judicial author-
ity to safeguard the independence of the court as an institution and his
own independence in relation to the holders of the other authority, is
in effect in both private and professional relations. Therefore, even if
the letter was of private nature, it may still endanger the indepen-
dence of a judge of the Constitutional Court and the Constitutional
Court itself as an institution.

VIIL.2. Public appearances of Judge Krstan Simi¢

43. Furthermore, in the interviews given to the weekly magazine
Slobodna Bosna on 31 December 2009 and 7 January 2010 and at the
press conference held on 8 January 2010 in Banja Luka, Judge Simi¢
presented serious accusations against the judges of the Constitutional
Court and the Constitutional Court itself as an institution, associating
them with (a) crime (b) corruption (c) interference of politics with the
work of the Constitutional Court and (d) failure to perform the con-
stitutional function it has been entrusted with. Moreover, Judge Simi¢
claimed he had evidence to substantiate his allegations.

44. Judge Simi¢ did not deny the quoted allegations, pursuant
to the applicable Defamation Act, or in any other manner. On the
other hand, on 16 February 2010, the Constitutional Court received
a written statement by the journalist of the weekly magazine
Slobodna Bosna, N. D., confirming the authenticity of the quoted
statements of Judge Simi¢. The Constitutional Court, therefore, con-
siders the statements given in public by Judge Krstan Simi¢ to be
accurately quoted.

45. Judge Simi¢ invoked freedom of expression as guaranteed
under Article II (3) (h) of the Constitution of BiH and Article 10 of
the European Convention. In his opinion the freedom of expression
allows him to express his opinion publicly and in the manner as he
has done. Finally, he stated that pressure was applied on him as a
judge, on account of which he found it necessary and justified to state
his opinion in public.
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46. The Constitutional Court emphasizes that freedom of
expression is extremely important for democracy and democratic
processes in a society. The state must pay special attention to this par-
ticular freedom ...This Article not only protects the information and
ideas perceived as positive or considered hazardless or those on
which no position has been taken, but also those that offend, shock
and disturb. That is what tolerance and pluralism require and without
that there is no democratic society (cf. AP 1819/07 of 11 November
2009, the judgment of the European Court of Human rights,
Handyside v. the United Kingdom, Series A, No 24, of 7 December
1976, paragraph 49). This is particularly the case when it concerns
the public personalities or institutions of authority since the threshold
of tolerance must be raised to a higher level (cf. judgment of the
European Court of Human Rights, Castells v. Spain, Series A, No
236, of 23 April 1992, paragraph 46).

47. Nevertheless, the freedom of expression under Article II (3)
(h) of the Constitution and Article 10 of the European Convention is
not absolute ... according to Article 10 paragraph 2 of the European
Convention, freedom of expression ‘may be subject to such formali-
ties, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests [...] or for main-
taining the authority and impartiality of the judiciary’.

48. The Constitutional Court finds that the sanction of dismissal
of a judge from office of the Judge of the Constitutional Court, under
Article VI (1) (c) of the Constitution of Bosnia and Herzegovina in
conjunction with Rule 101 paragraph 1 line 5 of the Rules of the
Constitutional Court, i.e. on account of a severe violation of Rule 94
paragraph 2 of the Rules of the Constitutional Court, may be a justi-
fied measure for non-compliance with the restrictions of the freedom
of expression.

49. Therefore, as previously stated, every judge of the
Constitutional Court must be aware that by accepting his/her judicial
office he/she also accepts certain restrictions in terms of public
appearances. The goal of such restrictions is to protect public interest
— the confidence of the public in respect of the judiciary, protection
of its independence and impartiality, the integrity, reputation and
honour of judges. When a judge appears in public, his/her main con-
cern must be the protection of that public interest.
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50. Judge Krstan Simi¢ appeared in public on his own initiative,
through written media and by organising the press conference. Judge
Simi¢ was aware that organising a press conference in such a manner
was unprecedented as far as the Constitutional Court is concerned, as
he himself stated prior to the press conference. He pointed out that his
appearance was contrary to the position of the Constitutional Court
concerning public relations. The Constitutional Court, further, holds
that the purpose of those public appearances was to seriously discred-
it and raise charges against the other judges of the Constitutional
Court and the Constitutional Court as an institution and their disqual-
ification. Finally, Judge Simi¢ publicly presented his claim that the
Constitutional Court did not protect the law and justice, i.e. that it did
not perform its duties in a proper and professional manner. Judge
Simi¢ publicly promised that these grave charges against the
Constitutional Court and its judges would be substantiated by evi-
dence, stating: ‘I have all the evidence’.

51. The Constitutional Court holds these appearances to be
completely contrary to the high judicial standards of behaviour of
judges. Indeed, even if those statements of Judge Simi¢ were found-
ed, his conduct was completely unprofessional and inconsistent with
the principles of a fair hearing. Namely, a judge, even if he or she
claims to be in a possession of evidence for the alleged criminal
activity of the individual judges, must not act outside the institution,
present his of her position in public and prejudge a conceivable out-
come ... (presumption of innocence) but must use relevant state sys-
tem, provided for by the positive regulations of Bosnia and
Herzegovina which makes possible the examination of such claims
in accordance with its jurisdiction, relevant procedure and substan-
tive legal grounds. Judge Simi¢, prior to presenting his positions and
claims in public, did not even attempt to tackle these issues within
the Constitutional Court, although prior to his public appearances he
knew that the Constitutional Court, sitting in a plenary session,
would give him the opportunity to discuss the issue of his position
in the Constitutional Court, where he could have presented his alle-
gations and positions. Moreover, according to what the
Constitutional Court learned about this matter, Judge Simi¢ did not
even attempt to submit any evidence to the competent prosecutor’s
offices in Bosnia and Herzegovina.
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52. Due to aforesaid, the public appearances of Judge Simié
have brought into question the confidence of the public in respect of
the constitutional-judicial authority as well as the Constitutional
Court as an institution ... Judge Simi¢ thereby inflicting damage to
the dignity of the Constitutional Court and its judges. This is best
illustrated by the introductory notes of the journalist of Slobodna
Bosna in the article dated 31 December 2009 ‘The highest judicial
institution of the state, the Constitutional Court of Bosnia and
Herzegovina, is dangerously shaken up these days under the burden
of insinuations, corruption charges, political set-ups and party con-
flicts!”.

53. According to the established facts, it is not possible to find
any reasons which could justify Judge Simi¢ in his actions. The
Constitutional Court does not find his claim of having been under
pressure to be well-founded.

54. On the basis of the established facts, the Constitutional
Court concludes that Judge Simi¢ had consciously overstepped the
allowed restriction on freedom of expression of a judge, thereby
undermining the reputation and dignity of a judge of the
Constitutional Court in contravention with Rule 94 paragraph 2 of the
Rules of the Constitutional Court. In that manner, Judge Simié
inflicted damage to his own reputation and dignity as a judge as well
the reputation of the other judges and the Constitutional Court as an
institution.

VIL.3. Conclusion

56. The Constitutional Court emphasizes first and foremost that
it operates in highly complex legal and political circumstances. At
this stage of the constitutional development of Bosnia and
Herzegovina, the role of the Constitutional Court is very important
and difficult while, objectively, its decisions have a significant
impact on political processes within the state. The Constitutional
Court resolves, amongst other things, complicated constitutional
issues with far-reaching implications, often involving legislative or
executive authorities at the state- or entity-level as direct participants.
This very fact shows that there exists an undeniable public interest
for the Constitutional Court to build and maintain its reputation, inde-
pendence and impartiality and not to allow these principles to be
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endangered or violated. Otherwise, the authority of the Constitutional
Court as an institution and the authority of its decisions shall be lost.
The Judges of the Constitutional Court, as the distinguished jurists of
the highest moral standing, must be aware of these principles at any
given moment.

57. ... With his actions, Judge Simi¢ inflicted great damage on
the Constitutional Court, reflected in undermining of the confidence
of the public and the authorities in respect of the independence,
impartially and professional work of the Constitutional Court as well
as degrading of the achieved results.

58. The Constitutional Court holds that it will have to bear the
consequences of the aforementioned actions of Judge Krstan Simi¢
for a long time and that it will have to make an extra effort to regain
the undermined confidence of the public and public authorities in its
autonomy, independence, impartiality and professionalism.

59. ... The Constitutional Court holds that the conditions have
met to take the decision on dismissal of Judge Krstan Simi¢ from his
office, in pursuance of Article VI(1)(c) of the Constitution of BiH.

61. Pursuant to Article VI ... of the Constitution of Bosnia and
Herzegovina, this decision of the Constitutional Court shall be final
and binding and shall not be subject to any review before any legisla-
tive, judicial or administrative authority.”

15. The decision was not served on the applicant but was pub-
lished in the Official Gazette of Bosnia and Herzegovina on 6 July
2010.

16. On 28 June 2010 the applicant initiated proceedings before
the Court of Bosnia and Herzegovina (“the State Court”) seeking to
annul the Constitutional Court’s decision of 8 May 2010.

17. On 9 December 2010 the State Court declared that it
lacked jurisdiction to examine the case as the Constitutional Court
had exclusive jurisdiction in all matters concerning the status of its
judges.
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18. On 24 January 2011 the Appeals Chamber of the State
Court upheld the decision of 9 December 2010.

B. Relevant domestic law

19. The Constitution of Bosnia and Herzegovina (Annex 4
to the General Framework Agreement for Peace in Bosnia and
Herzegovina) entered into force on 14 December 1995. The
Constitutional Court was set up pursuant to Article VI of the
Constitution, which, in so far as relevant, reads as
follows:

“The Constitutional Court of Bosnia and Herzegovina shall have
nine members.

a) Four members shall be selected by the House of
Representatives of the Federation, and two members by the
Assembly of the Republika Srpska. The remaining three members
shall be selected by the President of the European Court of Human
Rights after consultation with the Presidency.

b) Judges shall be distinguished jurists of high moral standing.
Any eligible voter so qualified may serve as a judge of the
Constitutional Court. The judges selected by the President of the
European Court of Human Rights shall not be citizens of Bosnia and
Herzegovina or of any neighbouring state.

¢) The term of judges initially appointed shall be five years,
unless they resign or are removed for cause by consensus of the other
judges. Judges initially appointed shall not be eligible for reappoint-
ment. Judges subsequently appointed shall serve until age 70, unless
they resign or are removed for cause by consensus of the other judges.

The Constitutional Court shall uphold this Constitution.

a) The Constitutional Court shall have exclusive jurisdiction to
decide any dispute that arises under this Constitution between the
Entities or between Bosnia and Herzegovina and an Entity or
Entities, or between institutions of Bosnia and Herzegovina, includ-
ing but not limited to:

- Whether an Entity’s decision to establish a special parallel
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relationship with a neighbouring state is consistent with this
Constitution, including provisions concerning the sovereignty and
territorial integrity of Bosnia and Herzegovina.

- Whether any provision of an Entity’s constitution or law is
consistent with this Constitution.

b) The Constitutional Court shall also have appellate jurisdiction
over issues under this Constitution arising out of a judgment of any
other court in Bosnia and Herzegovina.

¢). The Constitutional Court shall have jurisdiction over issues
referred by any court in Bosnia and Herzegovina concerning whether
a law, on whose validity its decision depends, is compatible with this
Constitution, with the European Convention for Human Rights and
Fundamental Freedoms and its Protocols, or with the laws of Bosnia
and Herzegovina; or concerning the existence of or the scope of a gen-
eral Rule of public international law pertinent to the court’s decision.

Decisions of the Constitutional Court shall be final and binding.”

20. The relevant provisions of the Rules of the
Constitutional Court (Official Gazette of Bosnia and
Herzegovina, nos. 60/05, 76/05, 64/08, 51/09, 22/14 and 57/14)
read as follows (the translation has been provided by the
Constitutional Court):

Rule 38
(Attendance of the sessions)

“The sessions of the Constitutional Court shall be attended by the
judges, the Secretary General, the Registrar, the Heads of Departments
and the person responsible for public relations.

The President of the Constitutional Court may decide for other qual-
ified persons to attend the session.”
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Rule 46
(Public hearing)

“When necessary to directly deliberate on an issue relevant for taking
a decision during the proceedings before the Constitutional Court, the ple-
nary Court shall hold a public hearing.

The Constitutional Court shall take a decision on the need to hold a
public hearing, on a proposal of a Judge Rapporteur or another judge”.

Rule 80 (former Rule 83)
(Selection of judges)

“The judges of the Constitutional Court shall be selected in accor-
dance with Article VI(1) of the Constitution.

The judges shall be distinguished lawyers of high moral standing...”

Rule 82 (former Rule 85)
(Solemn declaration)

“Before taking up office each elected judge shall, at the first sitting
of the plenary Court at which the judge is present, or in case of need before
the President of the Constitutional Court, take the following oath or make
the following solemn declaration:

I solemnly declare that in exercising my functions as a judge of the
Constitutional Court of Bosnia and Herzegovina, I will uphold the
Constitution and laws of Bosnia and Herzegovina and that I will exercise
my functions as a judge conscientiously and impartially.”

Rule 91 (former Rule 94)
(Conscientious Exercise of Judicial Functions,
Preservation of Reputation and Dignity)
“The judges shall perform the function of a judge conscientiously.

The judges shall uphold the reputation and dignity of the
Constitutional Court and the reputation and dignity of a judge.”
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Rule 96 (former Rule 97)
(Incompatibility of the Office of Judge
of the Constitutional Court)
“The position of a judge shall be incompatible with:

a) a membership in a political party or a political organization in
Bosnia and Herzegovina ...”

Rule 98 (former Rule 101)
(Termination of Office)

“(1) A judge may be dismissed from office before the end of his or
her term in the following cases:

e) if he or she fails to perform the function of a judge in accordance
with Rule 91 of these Rules.

(2) The Constitutional Court shall establish the existence of reasons
referred to in paragraph 1 of this Article and it shall dismiss the judge from
office on the basis of a consensus of other judges and inform the body
which elected that judge.”

COMPLAINTS

21. The applicant alleged a breach of his rights guaranteed by
Article 6 § 1 of the Convention in the proceedings before the
Constitutional Court. In particular, he complained that he had not
been given an adequate opportunity to present his case and that thus
the principle of equality of arms had not been respected. He further
complained about the lack of a public hearing and the outcome of
these proceedings. The applicant also alleged that his removal from
office violated his right to freedom of expression guaranteed by
Article 10 of the Convention. Lastly, he complained under Article
13 of the Convention of the lack of an effective legal remedy for his

substantive complaints.
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THE LAW
A. Alleged violation of Article 6 § 1 of the Convention

22. The applicant alleged a breach of his rights under Article
6 § 1 of the Convention, which in relevant part reads as follows:

“l. In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public hear-
ing within a reasonable time by an independent and impartial tribunal
established by law ...”

23. Even assuming ratione materiae compatibility of these
complaints with the provisions of the Convention (see Vilho
Eskelinen and Others v. Finland, [GC], no. 63235/00, ECHR 2007-
1), they are manifestly ill-founded for the following reasons.

24. At the outset, the Court reiterates that it is not its task to
substitute its own assessment of the facts for that of the national
courts. The Court’s task is to ascertain whether the proceedings in
their entirety, including the way in which evidence was permitted,
were “fair” within the meaning of Article 6 § 1 (see, Dombo Beheer
B.V.v. the Netherlands, 27 October 1993, § 21, Series A no. 274).

25. The Court further reiterates that, according to its case-law,
the principle of equality of arms requires that each party must be
afforded “a reasonable opportunity to present his case under condi-
tions that do not place him at a substantial disadvantage vis-a-vis
his opponent” (see, among other authorities, Avotins v. Latvia [GC],
no. 17502/07, § 119, ECHR 2016).

26. Turning to the present case, the Court notes that the pro-
ceedings for the applicant’s removal from office took place before
the Constitutional Court, the highest judicial authority of the
respondent State. The decision to remove the applicant was given
unanimously in a plenary session. Before the proceedings com-
menced the applicant was invited to submit his written statement.
At the plenary session of 25 March 2010 he appeared before the
court and submitted his arguments to the judges. The applicant did
not ask for any witness to be heard before the court. The sessions
of 25 March 2010 was adjourned so that the applicant could be
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given enough time to inspect the case-file and other relevant docu-
ments of the Constitutional Court and to appoint a legal representa-
tive. The applicant was also invited to submit another written state-
ment. However, he did not use his right to examine the documents.
Moreover, he failed to appear at the resumed plenary session held
on 8 May 2010, of which he was duly informed, or to appoint a
legal representative. The applicant therefore had the opportunity to
present his case, both in writing and in oral submissions. He had
knowledge of and could comment on all the relevant documents
with a view to influencing the court’s decision, as required in adver-
sarial proceedings. In these circumstances, the Court cannot accept
the applicant’s argument that there has been a breach of the princi-
ple of “equality of arms” inherent in the concept of a fair hearing
(see, mutatis mutandis, Jurici¢ v. Croatia, no. 58222/09, § 72, 26
July 2011).

27. As to the outcome of these proceedings, the Court
emphasises that, in accordance with Article 19 of the Convention,
its sole duty is to ensure the observance of the engagements
undertaken by the Contracting Parties to the Convention. In par-
ticular, it is not its function to deal with errors of fact or law
allegedly made by a national court in assessing the evidence
before it, unless and in so far as they may have infringed rights
and freedoms protected by the Convention (see, among many
other authorities, Garcia Ruiz v. Spain [GC], no. 30544/96, § 28,
ECHR 1999-1). The Court cannot itself assess the facts which
have led a national court to adopt one decision rather than anoth-
er; otherwise, it would be acting as a court of fourth instance and
would disregard the limits imposed on its action (see Centro
Europa 7 S.r.l. and Di Stefano v. Italy [GC], no. 38433/09, § 197,
ECHR 2012, and Avotins, cited above, § 99).

28. As regards the applicant’s complaint about the lack of a
public hearing before the Constitutional Court, the Court reiter-
ates that in proceedings before a court of first and only instance
the right to a “public hearing” in the sense of Article 6 § 1 entails
an entitlement to an “oral hearing” (see Gég¢ v. Turkey [GC], no.
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36590/97, § 47, ECHR 2002-V). Article 6 § 1 does not, however,
prohibit courts from deciding, in the light of the special features
of the case submitted to them, to derogate from this principle (see
Martinie v. France [GC], no. 58675/00, § 40, ECHR 2006-VI).
The obligation to hold a hearing is therefore not absolute. For
example, a hearing may be dispensed with if a party unequivocal-
ly waives his or her right thereto and there are no questions of
public interest making a hearing necessary. A waiver can be made
explicitly or tacitly, in the latter case for example by refraining
from submitting or maintaining a request for a hearing (see, for
example, Dory v. Sweden, no. 28394/95, § 37, 12 November 2002,
and Schddler-Eberle v. Liechtenstein, no. 56422/09, § 100, 18
July 2013).

29. As already noted above, the Constitutional Court held a
hearing in the applicant’s case. The applicant was heard in person
at the plenary session of 25 March 2010 (contrast, Jurici¢, cited
above, § 86). As regards the exclusion of public from that hearing,
the Court notes that the sessions of the Constitutional Court are,
in general, held in private, but the court may exceptionally order
a public hearing. However, the applicant did not ask for a public
hearing to be held. He did not submit to the Court any evidence
showing that he did so at any stage of the proceedings before the
Constitutional Court. The Court therefore finds that he can rea-
sonably be considered to have waived his right to a public hearing
(see, mutatis mutandis, Déry, cited above, § 38; Lundevall v.
Sweden, no. 38629/97, § 35, 12 November 2002; and Schuler-
Zgraggen v. Switzerland, 24 June 1993, Series A no. 263, § 58;
and contrast Oluji¢ v. Croatia, no. 22330/05, § 73, 5 February
2009).

30. In view of the above, the Court finds that there is no
appearance of a violation of Article 6 in the present case. It follows
that the complaints under Article 6 § 1 are manifestly ill-founded
within the meaning of Article 35 § 3 (a) of the Convention and must
be rejected as inadmissible, pursuant to Article 35 § 4 thereof.
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B. Alleged violation of Article 10 of the Convention

31. The applicant complained that he was removed from office
because of his public statements contrary to Article 10 of the
Convention, which provides:

“1. Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information
and ideas without interference by public authority and regardless of fron-
tiers. This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions
or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for pre-
venting the disclosure of information received in confidence, or for main-
taining the authority and impartiality of the judiciary.”

32. The Court reiterates that Article 10 applies also to the
workplace, and that civil servants, such as the applicant, enjoy the
right to freedom of expression (see Baka, cited above, § 140; Wille
v. Liechtenstein [GC], no. 28396/95, § 41, ECHR 1999-VII; Guja v.
Moldova [GC], no. 14277/04, § 52, 12 February 2008; and
Kudeshkina v. Russia, no. 29492/05, § 85, 26 February 2009). At
the same time, the Court is mindful that employees owe to their
employer a duty of loyalty, reserve and discretion. This is particu-
larly so in the case of civil servants since the very nature of civil
service requires that a civil servant is bound by a duty of loyalty and
discretion (see Ahmed and Others v. the United Kingdom, 2
September 1998, § 55, Reports of Judgments and Decisions
1998-VI1, and De Diego Nafria v. Spain, no. 46833/99, § 37,
14 March 2002). Disclosure by civil servants of information
obtained in the course of their work, even on matters of public
interest, should therefore be examined in the light of their duty of
loyalty and discretion (see Guja, cited above, §§ 72-78).
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33. The Court reiterates that issues concerning the functioning
of the justice system constitute questions of public interest, the
debate on which enjoys the protection of Article 10. However, the
Court has on many occasions emphasised the special role in society
of the judiciary, which, as the guarantor of justice, a fundamental
value in a law-governed State, must enjoy public confidence if it is
to be successful in carrying out its duties. It may therefore prove
necessary to protect that confidence against destructive attacks
which are essentially unfounded, especially in view of the fact that
judges who have been criticised are subject to a duty of discretion
that precludes them from replying (see Prager and Oberschlick v.
Austria, 26 April 1995, § 34, Series A no. 313). The phrase “author-
ity of the judiciary” includes, in particular, the notion that the courts
are, and are accepted by the public at large, as being the proper
forum for the settlement of legal disputes and for the determination
of a person’s guilt or innocence on a criminal charge (see Worm v.
Austria, 29 August 1997, § 40, Reports 1997-V). What is at stake
as regards protection of the judiciary’s authority is the confidence
which the courts in a democratic society must inspire in the
accused, as far as criminal proceedings are concerned, and also in
the public at large (see, mutatis mutandis, among many other
authorities, Fey v. Austria, 24 February 1993, Series A no. 255-A).
For this reason the Court has found it incumbent on public officials
serving in the judiciary that they should show restraint in exercising
their freedom of expression in all cases where the authority and
impartiality of the judiciary are likely to be called into question (see
Baka, cited above, § 164, and Wille, cited above, § 64).

34. Turning to the present case, the Court notes that on 30
November 2009 the Constitutional Court received a letter written
by the applicant and addressed to the then prime minister of the
Republika Srpska and the president of the SNSD. On 3 December
2009 the Constitutional Court invited the applicant to submit his
written statement concerning the impugned letter (see paragraph 8
above). The Court further notes that, subsequently, the applicant
gave media interviews in which he criticised the Constitutional
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Court and held an unauthorised press conference without offering
any evidence supporting his allegations.

35. The Court notes that the applicant was removed from office
for damaging the reputation of the Constitutional Court and the rep-
utation of a judge, thereby failing to perform his function. It thus
considers that the Constitutional Court’s decision to remove the
applicant from office of a judge essentially related to his ability to
exercise his functions, that is, to the appraisal of his professional
qualifications and personal qualities in the context of his activities
and attitudes relating to the Constitutional Court (see, mutatis
mutandis, Harabin v. Slovakia (dec.), no. 62584/00, ECHR
2004-VI). Therefore, contrary to the applicant’s claims, the Court
considers that the reasons for the applicant’s removal from office
were the impugned letter, the content of which has undoubtedly
given rise to reasonable suspicion as to his impartiality and inde-
pendence, and the behaviour incompatible with the role of a judge.
In that respect the present case is to be distinguished from other
cases, notably from Baka (cited above, §§ 151 and 152) and
Kudeshkina (cited above, §§ 79 and 80), in which the decisions to
remove the applicants from office were prompted by the views they
had publicly expressed and therefore constituted an interference
with their right to freedom of expression.

36. The Constitutional Court examined the applicant’s com-
plaint under Article 10 and gave a detailed and extensively-rea-
soned decision. Its reasoning is capable of supporting the conclu-
sion that the applicant’s actions had seriously undermined the
authority of the Constitutional Court and public confidence in the
judiciary as a whole.

37. In view of the above, the Court finds that there is no
appearance of a violation of Article 10. It follows that this com-
plaint is manifestly ill-founded within the meaning of Article 35 §
3 (a) of the Convention and must be rejected as inadmissible, pur-
suant to Article 35 § 4 thereof.
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C. Alleged violation of Article 13 of the Convention

38. The applicant has also invoked Article 13 of the
Convention with regard to his above complaints. Even assuming
that the applicant has an “arguable claim” to be the victim of a vio-
lation of a Convention right (see Boyle and Rice v. the United
Kingdom, 27 April 1988, § 52, Series A no. 131), the Court reiter-
ates that where, as in the instant case, the applicant alleges a viola-
tion of the rights conferred by the Convention by the final judicial
authority of the domestic legal system, the application of Article 13
is implicitly restricted. Therefore, the absence of a remedy against
the Constitutional Court’s decision does not raise an issue under
Article 13 of the Convention (see Jurici¢, cited above, § 100, and
Harabin v. Slovakia, no. 58688/11, § 171, 20 November 2012).

39. It follows that this complaint is manifestly ill-founded
within the meaning of Article 35 § 3 (a) of the Convention and must
be rejected as inadmissible, pursuant to Article 35 § 4 thereof.

For these reasons, the Court unanimously

Declares the application inadmissible.

Done in English and notified in writing on 8 December 2016.

Milan Blasko
Deputy Registrar

Angelika NuBberger
President

M3 npakTnkm opraHoB KOHCTUTYLIMOHHOIO NpaBocyams

3 PELLEHNSA KOHCTUTYLUMNOHHOIO CYAA YKPAUHDI

PeweHnue KoHctutyuuonHoro Cyna ot 8 monsa 2016 ropa
Ne 5-pn/ 2016 no geny o coorBeTcTBUM KOHCTUTYLLIUN
YKpauHbl (KOHCTUTYLLMOHHOCTU) OTAEJIbHOIO MOJIOXKEeHUSA
nyHkTa 11 3aknouuTenbHbIX NONIOXKEeHU 3aKoHa YKpauHbl
«0 lNocyaapcTBeHHOM GloaxeTe YKpauHbl Ha 2016 roa»
MO KOHCTUTYLLMOHHOMY NpPeACTaB/IEHUIO
BepxoBHoro Cyna YkpauHbl

BoiBOAbI:

MpusHate He cooTBeTCcTBYOWMM KOHCTUTYUMM YKpauHBbI
(HEKOHCTUTYLMOHHBIM) NONOXeHMe nyHkTa 11 3akiounTenbHbIX
nonoxeHnn 3akoHa YkpauHbl «O [ocymapcTBeHHOM Orooxere
YkpaunHbl Ha 2016 rog» ot 25 aekadpsa 2015 Ne 928-VIll B yactn,
NpeaycMaTpmBaloLLEN, HTO HOPMbI 1 NONOXEHNS 3akoHa YKpauHbl
«O cymoycTponctee U cratyce cyaen» (Bemomoctn BepxoHOM
Panbl YkpaunHbl, 2010 1., Ne 41-45, cT. 529) npyMeHsIioTCs B NOpsiaKe
N pasmepax, YCTaHOBJIEHHbIX KabMHETOM MUHUCTPOB YKpauHbl,
MCX0OS N3 UMEIOLLIXCS (PUHAHCOBBIX PECYPCOB rOCYAAPCTBEHHOIO
M MeCTHbIX BromkeToB 1 BromkeTa (PoHaa coumanbHOro CTpaxoBa-
HUS YKpanHBbI.

MonoxeHwne nyHkTa 11 3aknoynTenbHbIX NONOXEHUM 3akoHa
YkpauHbl «O ocypgapcTBeHHOM 6logkeTe YkpauHbl Ha 2016 rog»
oT 25 pekabpsa 2015 Ne 928-VIIl B yactn, npegycmatpuBatoLLen,
YTO HOPMbI 1 NoNoXeHnss 3akoHa YkpanHbl «O CyaoyCTPONCTBE n
cTaTyce cynen» (BegomocTtu BepxosHon Paabl YkpauvHbl, 2010 r.,
Ne 41-45, cT. 529) NpyUMEHSAI0TCSA B NOpAaKe 1 pa3amepax, yCTaHOB-
NeHHbIX KabMHETOM MUHUCTPOB YKpPaurHbl, UCXOAS N3 MMEIOLLIUXCS
(dVHAHCOBbLIX PECYPCOB rOCYAAPCTBEHHOIO U MECTHBIX BI0KETOB
n G6opxeta doHaa couranbHOro CTpaxoBaHWs YkpawHbl, Npu-
3HAHHOE HEKOHCTUTYLIMOHHBIM, YTPAYMBAET CUJTY CO OHS MPUHATUS
KoHcTuTyumMoHHbIM CyaoM YkpanHbl HACTOSILLLErO PELLEHMS.
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Kpatkoe nanoxeHue:

CybbekT npaBa Ha KOHCTUTYLMOHHOE NpeACTaBfeHne —
BepxoBHbih Cyf, YkpanHbl — obpatuncs B KOHCTUTYLUMOHHBIA Cya
YKpavHbl C X00aTanCTBOM MPU3HATh HE COOTBETCTBYIOLLIMM CTaTbAM
1, 3, 6, yacTn nepBon cTtaTbh 8, yacTu nepsoi ctatbm 129
KoHCTUTYuMn YkpanHbl (HEKOHCTUTYLMOHHBLIM) NOIOXKEHNE MyHKTA
11 3aknounTenbHbIX NoNoXeHnn 3akoHa YkpauHel «O locyaapcT-
BeHHOM OtopxeTe YkpaunHbel Ha 2016 rog» ot 25 pekabpsa 2015 Ne
928-VIll (nanee — 3akoH Ne 928) B yacTu, npeaycMaTpuUBatoLLEN, YTO
HOPMbI 1 NONOXeHnsa 3akoHa YkpaunHbl «O cya0yCTPONCTBE U CTaTy-
ce cyaei» NPUMEHSIIOTCS B NOPSAKE U pa3Mepax, YCTaHOBIEHHbIX
KabnHeToM MUHUCTPOB YKpauHbl, UCXOAS U3 UMEIOLLIMXCS DUHAH-
COBbIX PECYPCOB rOCYAAaPCTBEHHOIO U MECTHbIX B0KETOB 1 6104 -
xeTa PoHAa coupmanbHOro CTpaxoBaHus YKpauHsbl.

BepxoBHbiii Cya, YkparHbl 0O0CHOBBLIBAET CBOE XOOATANCTBO
TeM, 4TO npepocTasneHne KabmHeTy MUHUCTPOB YKpanHbl MOSIHO-
MOYNI MPUMEHSITb HOPMbI 1 NoNIoXeHns 3akoHa YkpauHbl «O cyno-
ycTponcTBe n ctatyce cyaen» ot 7 nonga 2010 Ne 2453-VI ¢ name-
HeHunsaMmu (panee — 3akoH Ne 2453) o nopsiake v paaMmepax GpuHaH-
cupoBaHus cynebHol BnacTu, MCxods U3 MMeoLLMXcst pUHaHCO-
BbIX PECYPCOB roCy4apCTBEHHOIO 1 MECTHbIX BIOKETOB U BloaXe-
Ta ®oHaa couunanbHOro CTpaxoBaHUS YKpauvHbl, HApyLLIAeT NpUH-
LMMNbl pa3aeneHns rocyaapcTBEHHOM BNacTy B YkpanHe Ha 3aKOHO-
DaTenbHyl0, UCMONHUTESBHYIO 1 CyaeOHYI0, HE COOTBETCTBYET MNpa-
BOBOW OMPEAENEeHHOCTM KakK 3IEMEHTY MPUHLMNA BEPXOBEHCTBA
npaBa 1 rapaHTUsiM HE3aBMCUMOCTM CyEN, a Takke CO34aEeT yrpo-
3y 45191 GYHKUMOHUPOBaHUS CyaeOHOM CUCTEMBI B LIESIOM.

OCHOBHbIM 3aKOHOM YKpauHbl YCTAaHOBNEHO, 4YTO CYyOO-
YCTPONCTBO, CyA0ONPOM3BOACTBO U CTATyC Cyaen onpeaenstoTcs
WUCKJIIOYNTENIbHO 3aKOoHaMu YkpauHbl (MyHKT 14 4actn nepson
ctaTtbn 92). AHanoruyHoe TpeboBaHne 3aKpensieHo U B cTaTbe 4
3akoHa Ne 2453, ncxoas U3 KoOToporo CygoycTPOWCTBO U1 CTaTyC
cyaen B YkpavHe onpeaenstotcs KoOHCTUTyumen YkpaunHbl, gaH-
HbIM 3aKOHOM U1 UHbIMW 3aKOHaMU YKpaunHbl.

B cootBeTcTBUM CO cTaTber 75 OCHOBHOIO 3akoHa YKpaunHsbl

M3 npakTnkm opraHoB KOHCTUTYLIMOHHOIO NpaBocyams

€4NHCTBEHHbIM OpPraHOM 3akoHOJaTeNbHOW BNactTu B YkpauHe
aBnseTca napnameHT — BepxosHasa Paga YkpauHbl. K uckniouu-
TE€/bHbIM MOJIHOMOYMSM MapsaMeHTa OTHOCUTCSl, B YaCTHOCTH,
NPUHATNE 3aKOHOB YKpauHbl (MYHKT 3 4acTu nepBoi ctatbun 85
KoHCcTUTyuun YkpanHsl).

MonHOMO4YMA €AQMHCTBEHHOrO OpraHa 3akoHOoAaTeNbHOM’
BNacTn B YKpanHe He MOryT nepeaasaTbCa APYriM OpraHam unm
OOMKHOCTHBIM NINLLIAM.

KabuHeT MMHUCTPOB YKpaunHbl ABASETCS BbICLLUMM OPraHOM B
CMCTeMe OpPraHoOB MCNOJIHUTENBbHOW BNAaCTU, B CBOEN AeATENbHO-
CTn pykoBoacTByeTcsa KOHCTUTyuMen m 3akoHamu YKpauHbl, a
Takxe ykaszamu [lpesmaeHTa YKpauHbl U NOCTAHOBAEHUAMMU
BepxoBHon Papgbl YKpawuHbl, NPUHATBIMUA B COOTBETCTBUMN C
KoHcTuUTyumMen n 3akoHamm YkpauHbl, n3gaeT rnoCTaHOBEHUS U
pacnopsXeHus B npegenax CBoer KOMMNeTeHUUM (4acTn nepeas
n Tpetba ctatbk 113, yacTtb nepBasi ctatbn 117 OCHOBHOro
3akoHa YkpauHhbl).

MyHktom 11 3aknountenbHbiX NonoxeHun 3akoHa Ne 928
BepxoBHas Papa YkpauHbl npepoctasuna KabvHeTy MUHUCTPOB
YKpanHbl NOMHOMOYMS NMPUMEHSITb HOPMbI U MONOXEHUs 3akoHa
Ne2453 B nopsiake u pasmepax, YCTaHOBJEHHbIX KabunHeTom
MWHNCTPOB YKPauHbl, UICXOAst N3 UMEIOLLMXCHA (PUHAHCOBbLIX Pecyp-
COB rOCYapCTBEHHOIO U MECTHbIX B10aXeToB 1 6logxeTa DoHaa
COLManbHOro ctpaxoBaHus YKpavHbl, TO €CTb pellaTb CBOUMU
akTamMm BOMpoCkl GUHAHCMPOBaHUS OpraHoB cyaebHo BracTu.

MpenocTtaBneHve KabmHeTy MUHNCTPORB YKPauHbl TakuUX NO-
HOMOYMI O3HAYaAET, YTO OHWU PACMNPOCTPAHSIOTCS Ha MOJIOXEHUSA
3akoHa Ne 2453, B 4aCTHOCTM, OTHOCUTENbLHO: onpeneneHus
KONMMYecTBa Cydel B cydax obLien IopucamMKunK; Bbinnatel BO3-
HarpaxzaeHus HapoOHbIM 3acefatendMm; pa3mepa Cyaenckoro
BO3HarpaxaeHus; oTnycka cynbu; obecrneyvyeHus >XUINLLHbIX
YyCNoBuii cyapun; obecnevyeHnsa noTpebHOCTEN Cyabn, CBA3AHHbIX
C €ro AesiTenbHOCTbIO; obecnevyeHns rocyaapCcTBEHHON 3aLUThbI
Cy[en 1N YNeHOB NUX CEMEN; BONPOCOB COLMAIbHOro CTpaxoBaHUs
CYAbW; MEAMLMHCKOIO 0O6CNY>XMBAHNSA N CAHATOPHO-KYPOPTHOIO
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JleyeHns Cyner M 4YNeHOB MX CEMEN; BOMPOCOB COLMasibHOMro
CTpaxoBaHWs Ccyabu; MEONUUNHCKOro 0OCNyXMBaHMUA N caHaTop-
HO-KYPOPTHOIrO JlIeYeHUs CyLAen N YIeHOB UX CeMel; nopsiaka v
pa3MepoB BbINAaThl NEHCUM NNOO EXEMECAYHOIr0O MOXMNIHEHHOIO
OEHEeXHOro coaepXaHus cyapu B OTCTaBke; obecnevyeHns GyHK-
LMOHMpPOBaHUa cynebHolr BnacTu; OCHOB (pUHAHCUPOBAHUS
CcynoB; nopsgka ¢GUHaHCUPOBaHUA Cy[O0B; MaTepuasnbHOro,
OblTOBOro obecrneyeHnss 1 coumanbHOM 3awmnTbl PpaboTHMKOB
cynebHon cuctemsbl (4acTb YeTBepTas ctatbk 19, yacTb nepsas
ctatbu 64, ctatbn 133, 134, 136, 137, 138, 139, 140, 141, 143,
145, 146, 147 3akoHa Ne 2453).

YKa3aHHble nonoxeHna 3akoHa Ne 2453 kacaloTcs BOMPOCoB
obecneyeHnst rocygapCTBOM (UHAHCMPOBAHUS N HALANEXALLMX
yCnoBun gns GyHKUMOHMPOBAHNS CYA0B U OEATENIbHOCTU CYOEN,
KOTOpble B COOTBETCTBMW C MYHKTOM 14 4acTu nepBon ctatbn 92,
yacTtbto nepeoi ctaTb 130 OCHOBHOIO 3akoHa YKpauHbl A0KHbI
perynupoBaTtbCs TOJIbKO 3akOHamMu YKpauHbl, a HEe akTamu
KabvHeta MUHUCTPOB YKpauHbl, Kak 3TO NpenyCMOTPEHO MyHK-
ToM 11 3akniounTenbHbiX NonoxeHnn 3akoHa Ne 928.

OaHUM 13 OCHOBOMOMAraKLUX NPUHUUMOB AEeATENbHOCTU
opraHoB cyneOHoOl BnacTu ABNSETCHA YCTAHOBMEHHbLIN B 4acTu
nepson ctatb 129 KOHCTUTYUMN YKpaWHbl NPUHLIKMN HE3aBUCK-
MOCTM CyOEeN Npu OCYLLECTBNEHNN NpaBoCcyans. HesaBncrumocTb
CyOoen sIBNSIETCA CPEeACTBOM 0bGecneyeHnss KOHCTUTYLIMOHHOIO
npaea 4yenoBeka M rpaxaaHvHa Ha cyaebHylo 3almTy, 3akpen-
JIEHHOr 0 YacCTbio NepBomn cTaTtbn 55 KOHCTUTYLMM YKpPaUHLL.

B OcHoBHOM 3akoHe YKpauHbl HE3aBUCUMOCTb Kak COCTaB-
nqaowas KOHCTUTYUMOHHOIO ctaTtyca cyapu U ero npodeccumo-
HaNbHOW OeATeNnbHOCTU MNpeaycMOTPeHa NUllb B OTHOLUEHUU
cynei n obecneymBaeTcs, B YaCTHOCTWU, FOCYOapPCTBEHHbLIM
bUHAHCUPOBAHNEM U HAANEXALMMMN YCIOBUSMU Ans GYHKUMO-
HUPOBAHNSA CYLOB N OEATENLHOCTU CyOen.

KoHcTuTyumoHHbIn Cya, YKpanHbl HEOOHOKPATHO NOAYEPKN-
Basl, YTO OOHOMN N3 KOHCTUTYLMOHHbIX rApPaHTU HE3aBUCMMOCTU
cynen siBnsieTcs ocobObli NOpPsiAoK (pUHAHCUPOBAHUS CYOOB U

M3 npakTnkm opraHoB KOHCTUTYLIMOHHOIO NpaBocyams

DEesATeNbHOCTM CyAel, HanpaefiEHHbLIN Ha obecnedvyeHne Haane-
XaLMX YCNOBUA NS OCYLLECTBEHNS HE3ABMCUMOrO NnpaBoCy-
OVsl; BaXHbIM MEXaHU3MOM obecneyeHuss TakoW rapaHTuu
SABNSIETCA YCTaHOBJIEHHAsa 4acTbio nepBon ctatbm 130
KoHcTnTyummn YkpaunHbl 0693aHHOCTb rocygapctea obecneyu-
BaTb PUHAHCMPOBAHWNE N Hagnexawme ycnosus ons GyHKUNOHN-
pPOBaHVs CYOOB U AEATENbHOCTU CYAEN NyTEM OTAENBHOMO onpe-
neneHnsa B FfocygapCcTtBeHHOM OiomxeTe YKpauHbl pacxodoB Ha
coaepxaHue CynoB.

KOHCTUTYUMOHHBIV Cya YKpauHbl CHMTaET, 4TO NpenocTaB-
neHne nyHkToMm 11 3aknoynTenbHbix nonoxeHnn 3akoHa Ne 928
KabnHeTy MUHUCTPOB YKparHbl NOIHOMOYUI NPUMEHATb HOPMbI
1 nonoxeHus 3akoHa Ne 2453 B nopsigke v pasmepax, UCxoas n3
nmeroLmxca GUHaHCOBLIX PECYPCOB rOCYAAPCTBEHHOIO U MECT-
Hbix BGroaxeToB 1 GogxeTa MoHaa coumanbHOro CTpaxoBaHuUs
YKpauHbl, ABASIETCS CY>XXEHMEM rapaHTU HE3aBUCUMOCTU CYOEN,
B YaCTHOCTMU, YTO KacaeTca GUHAHCUPOBaHUSA, HE COOTBETCTBYET
yacTtu nepBow ctatbn 129 OcHOBHOro 3akoHa YKpauHbl.

Takmum o6pas3om, KoHCTUTYLUMOHHBIM Cya, YKpanHbl npuwlen K
BbIBOAY, YTO OcCrnapuBaemMoe nosaoxeHuve nyHkta 11 3aknoun-
TenbHbIX NonoxeHuin 3akoHa Ne 928 B yacTu, npegycmaTpuBalo-
e, YTO HOPMbI U nonoxeHus 3akoHa Ne2453 npumMeHsoTCS B
nopsiake u pasmepax, ycTaHOB/IEHHbIX KabnHeToM MuWHMCTPOB
YKpaunHbl, NCXOAA U3 UMELUXCS GUHAHCOBbLIX PECYPCOB FoCy-
[ApPCTBEHHOIo U MECTHbIX 610aXeToB 1 blomxeTta DoHaa coum-
anbHOro CcTpaxoBaHus YkpauHbl, npepoctaBnsetr KabuHeTy
MuHncTpoB YkpanmHbl MNOJHOMOYMS MO CBOEMY YCMOTPEHUIO
onpenenaTtb pacxoabl FocynapcTBeHHOro 6omxkeTa YKpanHbl Ha
durHaHCHpoBaHMeE CyO0B N OEATENBHOCTU CYyOEN, YEM HapyLLaeT
KOHCTUTYLMOHHbIE MPUHLUNBI pa3feneHnus rocyaapCTBEHHOM
BNacTu B YKpaviHe U NpPeacTaBAseT yrpo3y HEe3aBUCUMOCTU
cynen, obecrneyeHmne KOTOpon aBnseTcs obecrnevyeHnem KOHCTU-
TYUMOHHOrO npaea 4YefioBeka Ha CyaebHyo 3aluTy.
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PeweHne KonctutyumnonHoro Cyaa YkpauHbl oT 8 ceHTA0pS
2016 ropa Ne 6-pn/2016 no geny o COOTBETCTBUU
KoHcTuTyuum YkpanHbl (KOHCTUTYLMOHHOCTU) NOJIOXXEHUN
yacTu naToi ctatbm 21 3akoHa YkpauHbl «O cBo6oae
COBECTU U PEJINrMO3HbIX OpraHn3auuax» (aeno
0 3aGnaroBpemMeHHOM U3BEeLLEHUN O NPOBeAeHUU
nyonnYHbIX OO0rocNny>XeHuil, pesiIurno3Hbix oopsao0B,
LepeMOHMA U LLEeCTBUM) N0 KOHCTUTYLUOHHOMY
npeacTtaeBneHunio YnosiHoMo4YeHHoro BepxoeHoii Paabi
YKpauHbl N0 NpaBam 4eJsioBeKa

BbiBOAbI:

Mpu3HaTe He cooTBeTCTBYOWUMU KOHCTUTYUUN YKpaunHbI
(HEKOHCTUTYLIMOHHBIMN):

- NONOXeHUs YacTn natonm ctatbm 21 3akoHa YkpauHbl «O
cB0OOE COBECTU U PESIUMMO3HBIX OpraHn3aumsx» ot 23 anpens
1991 ropga Ne 987-XIl ¢ nsmeHeHnamu;

- Ykas lNpe3ugnyma BepxosHoro Coseta CCCP «O nopsioke
opraHusaumMm mn npoBeneHusi cobpaHuii, MUTUHIOB, YJINYHbBIX
wecTBun U aemoHcTpauuin B CCCP» ot 28 mnionsa 1988 rona Ne
9306-XI.

MonoxeHuns yactn naton ctatbn 21 3akoHa YkpaunHbl «O CBO-
6o0e COBECTU U PENUIMO3HBIX opraHmaauusx» oT 23 anpens
1991 ropa Ne 987-XIl ¢ nameHeHusmn, Ykas lNpesngunyma
BepxosHoro Coeseta CCCP «O nopsiake opraHusauum n npose-
DeHuns cobpaHnii, MUTUHIOB, YIUYHBIX LUECTBUI 1 LEMOHCTPALMIA
B CCCP» o1 28 nions 1988 rona Ne 9306-XI, npu3HaHHbIE HEKOH-
CTUTYLMOHHBIMU, YTPAUYMBAIOT CUITY CO OHS NMPUHATUS KOHCTUTY-
uMoHHbIM Cynom YkpauHbl HacToswero PeleHus.

Kpatkoe nanoxeHue:

CybbekT npaBa Ha KOHCTUTYLUMOHHOE MpeacTaBlieHne —
YnonHomoueHHbI BepxoBHoM Paabl YkpavHbl o npaBam 4esioBeka
— obpatuncsa B KOHCTUTYUMOHHbIM Cya, YKpavHbl C X04aTancTBOM
paccMOTPETb BONPOC O COOTBETCTBUM KOHCTUTYLMK YKpauHbl (KOH-
CTUTYLIMOHHOCTN) MOJIOXEHWN YacTu nATOM ctatbk 21 3akoHa
YkpaunHbl «O cBOOOAE COBECTU N PENUIMO3HBIX OPraHU3aumsx» OT
23 anpens 1991 ropa Ne 987-XII ¢ usmeHeHnsaMu (ganee — 3aKkoH).

M3 npakTnkm opraHoB KOHCTUTYLIMOHHOIO NpaBocyams

B cooTtBeTcTBUM C NonoxeHusamn ctatbh 21 «PennrnosHole
obpsigbl U UEpPeEMOHUN» 3akKoHa PEeSINTMO3HbIE OpPraHn3aLnu
MMEIOT MpPaBO OCHOBbLIBATb M COAepXaTb CBOOOAHO OOCTYMHbIE
MecTa OOrocCny>XeHuin UNn PenurnosHbix cobpaHuin, a Takxke
MecTa, NoYMTaemMble B TOM NN MHOM PeNnrnn (Mecta najsoMHuye-
cTBa) (4acTb nepsas); GOrocnyXXeHusi, pPenmrmosHole odpsabl,
LLEPEMOHUM U NpoLieccun 6ecnpenaTCTBEHHO NPOBOAATCS B Ky/b-
TOBbIX COOPYXXEHUSIX N HA NMpUerarLen Tepputopmmn, B Mectax
NasiOMHNYECTBA, YUYPEXOEHUAX PENUTMO3HbLIX OpraHM3auuii, Ha
knanbuuax, B MecTax oTAesIbHbIX 3aXOPOHEHUIM 1 KPeEMaTOPUSIX,
KBapTMpax U AOMax rpaxaaH, a Takxke B Y4PEeXAeHUsIX, OpraHm3a-
LUMEaX 1 Ha NPpeanpuaTuaX N0 MHMUMATMBE UX TPYOOBbIX KOIEKTN-
BOB U C COrMacust agMMHUCTpauUmm (4aCTb BTOPas); KOMaHOOBaHME
BOMHCKMX YacTel MNpenocTaBnsieT BO3SMOXHOCTb BOEHHOCIYXa-
LKMM y4acTBOBaTb B OOrOCNY>XXEHMAX U BbIMNOJIHEHUM PENIUTMO3HbIX
00psa0B (HacTb TPETbS); BOrOCYXXEHUS N PENUTMo3Hbie 00psab B
O0osbHNLAX, rOCNUTaNSX, JOMax A/ npecTapesbiX U MHBaNMOoB,
MecTax npensapuTesibHOro 3akio4yeHns U 0TObIBaHUA Haka3aHa
NPOBOAATCA NO NPOCbOaM HAXOAALLMXCH B HUX rpadkaaH WUam no
MHNUMATMBE PENUrMO3HbIX OpraHusauuii; agMMHUCTPaUMS yka-
3aHHbIX YYpPEXAEHUI OKa3blBaeT COOENCTBME 3TOMY, NPUHMMAET
ydacTue B ONpeneneHm BpeEMEHN 1 APYrxX yCoBMA NPOBEAEHNS
6orocnyxeHusi, 0bpsaa nMbo LepemMoHMn (4acTb YeTBepTas).

CornacHo NoNoOXeHuUsiM 4YacTu nATon ctatbn 21 3akoHa B
WHbIX Cydasx nybanyHble 60rocnyXeHust, penmrnosHesie 0opsabl,
LLEPEMOHMN N NPOLLECCUM NPOBOAATCH KaxOpl pa3 ¢ paspeLue-
HUS COOTBETCTBYIOLLEN MECTHOM roCyaapCTBEHHOW adMUHNCTPA-
LMW, UCTONTHUTENBbHOIO OpraHa CenbCkoro, MOCENKOBOro, ropoa-
CKOro COBETa; XOA4ATaNCTBO O BblAaye ykas3aHHOro paspeLueHus
NPeaoCcTaBnseTCs He NO3OHEE YEM 3a AECHTb AHEN 0 Ha3HAYEH-
HOro cpoka npoBeAeHusi GorocnyxeHus, obpsaa, LepemMoHUn
MBO NPOLIECCUM, KPOME CIydYaeB, He TEPNSALLMX OT/araTtesbCTea.

Mo MHeHuIO aBTOPa X0O4ATANCTBA, MNOJIOXKEHMUS YaCTM NATON
cTaTtbm 21 3akoHa «NPOTMBOPEYaT KOHCTUTYLIMOHHBLIM Npeanmca-
HUSM O NPOBEAEHNN MUPHbBIX COOPaHUi, 3aKPENSIEHHbIX B CTaTbe
39 KoHCTUTYumMn YKpanHbl, MOCKOJbKY YCTaHaBANBAIKOT pas3peLun-
TeNbHbIN NOPAA0K BMECTO YBEAOMUTENBLHOIO>.

N
N
O



—_
W
(e

Koucturymonnoe MPABOCYAMUE - 1(75)'17

Mpamoe pencrterve HOPM KOHCTUTYUMM YKpauHbl O3HA4YaeT,
4YTO AaHHbIE HOPMbI MPUMEHSIIOTCSH HEMNOCPEACTBEHHO. 3aKOHaMM
YKpauHbl 1 VHbIMW HOPMATMBHO-MPAaBOBbIMU aKTaMU MOXHO
TOJIbKO Pa3BMBaTh KOHCTUTYLIMOHHBIE HOPMbI, @ HE N3MEHSATb UX
coaepxaHue. 3akoHbl YKpanHbl U MHbIE HOPMATMBHO-MPABOBLIE
aKTbl MPUMEHSIOTCA TONBbKO B 4acTW, He NpOTMBOpeEeYallen
KoHCTUTYUMM YKpanHbl.

B YkpanHe npaBa 1 cBob6OAbl YenoBeKa HEOTYYXOAEMbl U
HepPYLLUNMbI; KOHCTUTYLIMOHHbIE NMpaBa 1 cBOOOObI rapaHTUPYOT-
CS1 M He MOTYT ObITb YNpa3aHeHbl; 06LLEeCTBEHHAS XN3Hb OCHOBbI-
BaeTCA Ha NPUHLMNAaxX NOAUTUHECKOro, 3KOHOMMUYECKOro U ae0-
JIOrM4yeckoro MHoOroobpasus; HMKakasi MUAeoIorns He MOXeT Npu-
3HaBaTbCs rOCYAApPCTBOM Kak 00a3aTenbHas; Kaxablh nmeet
npaBo Ha cBoOOAY MWPOBO33PEHUS W BEPOMCMNOBEOAHUS; 3TO
npaso BK/IOYAET cBOGOAY MCMOBEA0BAThL IOOYI0 PENUTMIO NN HE
ncnoBenoBaTb HMKaKoM, 6ecnpensaTCTBEHHO OTNPaBASATb €ANHO-
JINYHO WU KOMNEKTUBHO PENIMIMO3HbIE KYNbTbl U PUTYyasbHbIE
06psaabl, NPOBOANTL PENUIVMO3HYIO AEATENBHOCTL (YaCcTy Nepeas,
BTOpasa ctatbn 15, ctatbhsa 21, 4acTb BTOpas CcTaTbM 22, yacTb
nepas ctatby 35 OcHOBHOro 3akoHa YkpanHa).

CornacHo KoHcTuUTyummn YkpauviHbl KaxObli YenoBek nmeet
npasBo Ha CBOOOAHOE Pa3BMUTME CBOEN IMYHOCTU, ECNIN NPU 3TOM
He HapyLlaloTCs npasa 1 cBo6oAbl APYrvX Nloaen, n nmeet obs-
3aHHOCTU nepep obLecTBOM, B KOTOPOM 0bOecneymBaeTcs CBO-
600HOE N BCECTOPOHHEE Pa3BUTUE €ro JIMYHOCTU; rpaxgaHe
MMeloT npaBo cobupaTtbCcs MUPHO, ©e3 opyXus, NMpPoOBOAMTb
cobpaHuns, MAUTUHIU, LUECTBUS U EMOHCTPALMN, O NPOBeAEHUM
KOTOpbIX 3absaroBpeMeHHO YBEAOMASATCA OpraHbl UCMOJIHU-
TENbHOW BNACTU UM OpraHbl MECTHOIMO CaMOyNpaBieHus (CTaTbs
23, yacTb nepeas ctatbn 39). KOHCTUTYUUOHHBIN Cyh, YKpauHbl
cumMTaeT, YTO NPaBo Ha CBOGOAY MUPOBO33PEHNS N BEPOMCMOBE-
0aHVsa BMecTe C gpyrmmMm oyHOaMeHTabHbIMX NpaBamMm U CBO-
6omamn ABNSIETCS OCHOBOM CO30aHMSA U YHKUMOHUPOBAHUS
JemMokpartmyeckoro obuiectsa. BcectopoHHee yTBepXxaeHue n
obecneyeHne aTMx npaB U cBobof — rnaBHas 00S3aHHOCTb
YKpauvHbl Kak AemMoKpaTM4eckoro, npaBOBOro rocynapcrsa.
MpaBo Ha cBOOOAY MMPOBO33PEHNS N BEPOUCMNOBEAAHNS MOXET

M3 npakTnkm opraHoB KOHCTUTYLIMOHHOIO NpaBocyams

OCYLLECTBAATLCA €ANHONMYHO UAN KOMNIEKTUBHO, B Y2CTHOM UN
nyoénuyHom mMecte. Peanusaums 4aHHOro npaea, B YaCTHOCTU B
nyoGMYHOM MECTe, CBAI3aHa C OCYLLLECTBJIEHMEM NPEenyCMOTPEH-
HOro 4actbio nepeor ctatbn 39 KoHCTUTyuMn YkpauHbl npasa
cobupaTtbcs MUPHO, 6e3 OpyXusi, NPOBOANTL COBPaHNSA, MUTUH-
r, WeCTBUS N AEMOHCTpaUMn 1 T.1.

B cooTeeTcTBMKM C NpakTukon EBponenckoro cyga no npa-
BaM 4esI0BEKa, MOCKOMbKY PENUrMo3Hble OOLMHBLI TPAOULMOHHO
CYLLECTBYIOT B BUAE OPraHM30BaHHbIX CTPYKTyp, TO cTatba 9
KoHBeHUuM 0 3almTe npae YenoBeka U OCHOBHbIX cBoboa, 1950
roga (manee — KoHeeHuuMs), npegycMatpmBatoLas NpaBo Kaxao-
ro Ha ceo604y MHEHMWS, COBECTU U PENUINU, A0JIKHA TONKOBaThb-
Cs1 B COOTBETCTBMW CO cTaTben 11, KoTopas rapaHTUpPyeT Kaxao-
My cBoOOOY MUPHLIX cCOBpaHuii n ceobony o6beauHEHUS C ApY-
rMMu TMuamMm 1 3amiaeT o0beanHeHUs rpaxaaH oT Heornpas-
JAHHOro BMeLllaTenbCTBa CO CTOPOHbI rOCYAapCTBa; PENUrnos-
Hble cobpaHunsa noanagalT nog 3awmTy ctaten 11 KoHBeHuuu,
KOTOpasa pacrnpocTpaHseT CBOE OENCTBUE Kak Ha MHAMBUAYyab-
Hble cobpaHus, Tak 1 Ha cobpaHna B NyBAMYHbIX MeCcTax, a Takxke
Ha CcTaTU4Hble cobpaHusa U NybnunyHele npoueccun. Ha ocHoBa-
HUN CUCTEMHOro aHanusa HopM OCHOBHOro 3akoHa YKpauHbI
KoHCTUTYLUMOHHBIN Cya, YKpauHbl CHATAET, Y4TO NpaBo Ha cBoOoay
MWPOBO33PEHNS N BepomncnoBeaaHns MoOXeT ObiTb peann3oBa-
HO, B YacTHOCTW, B popme npoBeaeHnss BorocnyxeHnin, penn-
rMo3HbIX 00PSA0B, LEPEMOHUI M npoueccuii. B cnyyae ecnu
Takme MeponpuaTusa npoxoasT ny6sanMyHO U HOCAT MUPHbIA
XapakTep, Ha HUX OOJKHbI pPacnpocTpaHaTbcs TpeboBaHus
ctatbn 39 KoHCTUTYUMU YKpauHbl, B TOM 4YUCIIE YTO KacaeTcs
3ab/1aroBpeMeHHOro U3BeLL,eHNs OpraHoB MCMONMHUTENBHOM Bna-
CTU N OPraHoB MECTHOIO CaMOynpaBneHns 06 X NPOBEAEHUN.
[na 3awunThl NpaB 1 cBOOOA, YeNoBeka 1 rpaxxgaHuHa, obecneye-
HUS HOPMAaNbHOrO0 QYHKLUNOHMPOBAHMNA AEMOKPaTUYECKOro
obuiecTBa, OpraHoOB roCygapCTBEHHOM BNacTM 1 OPraHOB MECT-
HOrO CamMOynpasfieHUs B 3aKOHax YKpauHbl JONyckaeTcs ycTa-
HOBJIEHME COOTBETCTBYIOLLMX OFPAHUYEHNI MO OCYLLECTBAEHNIO
PENUIMO3HON AEATENBHOCTM, B TOM YMCIE B NyB6An4HOM MecTe. B
cllyyae NpoBefeHNs MUPHOIO cOBpaHns pennMrmo3Horo xapakre-
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pa (6orocayxXeHusl, peNUrno3Hsle 00psabl, LEPEMOHNN, MPOLEC-
CUN N T.MN.) B NyBIMHHOM MECTE K ero opraHmaaTopam 1 y4acTHU-
KaM MOryT OblTb MPUMEHEHbl OrpaHu4yeHusl, ornpeneneHHble B
yacTtun BTOpON ctatbm 39 KOHCTUTYUMU YKpauvHbl, TO €CTb CyA, B
COOTBETCTBMU C 3aKOHOM MOXET YCTaHOBUTb OrpPaHM4YeHus o
peannsaumy npaea Ha cBOOOAY MMPOBO33PEHNS 1 BEPOUCTIOBE-
OaHns 3TUX N, B Ny6IMYHOM MEeCTe B MHTepecax HaLMoHa bHOWN
6e30nacHOCTU 1 0BLECTBEHHOIO Nopsaka C Lefblo npeaoTepa-
LEeHna 6ecnopsakoB UM NPecTynNeHnn, Ans oxpaHbl 340P0BbS
HaceNeHns unu 3aWmnTbl NpaB U cBOOOA, APYruX NOOEN.
KOHCTUTYUMOHHBLIN Cya, YKpanHbl CYUTAET, YTO 3aKpPENIEHHOE
B MOJIOXEHUAX YacTu nATon ctatbn 21 3akoHa TpeboBaHme Nony-
YNTb NPEOBAPUTENBHOE Pa3pELLEHNE HA MPOBEAEHNE OTAENbHbIX
MUPHbIX PESIUFMO3HbIX COOpPaHMin B NyOANYHbIX MECTax NPOTUBO-
pPeYnT MONOXeHMaAM 4YacTtu nepson ctatbn 39 KoHcTutyummn
YKpanHbl, KOTOpble Kak HOPMbI MPSMOro OENCTBUSA YCTaHaBNU-
BalOT HEoOXO0AMMOCTb TOJIbKO 3abnaroBpeMeHHO yBeOOMUTb
opraHbl UCMNOJIHATENbHOW BAacTU MK OpraHbl MECTHOro CaMo-
yrpaBfieHns1 0 NPOBEAEHUN MUPHOro cobpaHus, KOTOPOe MOXET
HOCUTb KakK PENNUIMO3HbIN, TaK U HEPENUIMO3HbI XapakTep.
CornacHo YacTtu BTopoi ctatbh 24 KOHCTUTYLMM YKPanHbI He
MOXET ObITb NPUBUMETNI UM OrPaHUYEHNUI MO NpU3Hakam penn-
FMMO3HbIX U NHbIX YOexaeHuin. MonoxeHns YacTu naTton ctaTtbn 21
3akoHa He cogepXaT ANCKPUMUMHALMOHHbBIX OrPaHMYEHN OTHO-
CUTESNIbHO OEATENBbHOCTU OTOENbHbIX PEIMIMO3HbBIX OPraHM3aunii,
0QHaKO OMnpedensaT paspelunTesibHbI NoOPaaoK NMPOBeAeHUS
MUPHbIX PENTUITMO3HbIX COOPaHWNIA, KOTOPIM OT/IMHAETCSA OT NopPSa-
Ka NpoBeaeHUss MUPHbIX COOPaHNI HEPEUIMO3HOIO XapakTepy.
B nemokpaTnyeckom, npaBOBOM rOCyOapCTBE He MOXEeT
ObITb YCTAHOBNEH pa3HbIli NOPAO0K NMPOBEAEHUS MUPHbLIX cobpa-
HU B 3aBUCUMOCTU OT UX OPraHn3aTopoB N YHACTHMKOB, LEnn U
MecTa, GOpMbl U T.O., @ UMEHHO: B OOHUX Cly4yaax Tpebyetcs
Nnony4nTb paspelleHne, a B Apyrux — sabnaroBpeMeHHoO yBeao-
MWUTb O HAMEPEHUN NPOBECTM Takoe cobpaHme. CnegoBaTenbHO,
ctatbs 24 KOHCTUTYUMN YKpauHbl BO B3aMMOCBA3M C €€ YacTblo
nepeBoii ctatbn 35, YacTblo NepBor cTatbk 39 06583bIBAET roCcy-
[AapCTBO COo34aBaTb €OVHbIE NPABOBbIE MEXAHM3MbI, PETYINPYIO-
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LWpe npoBefeHne rpaxaaHamu, o6L,eCTBEHHLIMU U PENUIMMO3HbI-
MW OpraHn3aumsaMu, 4pyrumm cyobektamm npaesa MMpHbIX cobpa-
HWI PENUIMO3HOI0 U HEPENUIMO3HOro Xapakrepa. Takne cobpa-
HUS JOJIKHBI MPOBOAUTLCS Nocne 3abnaroBpeMEHHOro yBenoM-
NIEeHUS1 COOTBETCTBYIOLMMM CcyObeKTaMI npaBa OpraHoB UCMOJ-
HUTENBHOW BIACTU NN OPraHOB MECTHOIO CaMOYMNpPaB/IEHNS.

YunTtbiBasa ykazaHHoO€, KOHCTUTYLMOHHBIN Cya, YKpanHbl Nnpu-
Len K BbIBOAY, YTO MOJIOXKEHUS YacTu NaTon ctatbm 21 3akoHa, a
VIMEHHO «B MHBbIX Clly4asix nyonnyHble 60roCcny>XeHus, penmrmos-
Hble 06psaabl, LLEPEMOHMN U NPOLLECCUN NPOBOASATCS KX bl pa3
C paspelleHus COOTBETCTBYIOLLEN MECTHOW rocynapCTBEHHOM
aAMVHUCTPALMN, NCNOSHUTENBHOrO OpraHa CenbCkoro, nocern-
KOBOro, ropoACKOro CoOBeTa; Xo4aTtancTeo O BblAaye yKkadaHHOro
paspelleHnd NpeaoCTaBNaeTCs He No3gHee YeM 3a AeCATb AHeN
[0 Ha3HaA4YeHHOro cpoka NpoBefdeHus HGorocnyxeHus, obpsaa,
LepeMoHuUM nmbo Npoueccun, KpoMe CllydaeB, He Tepnsaumx
oTnaratefibCcTBa», NpoTuBOpevaT TpeboBaHuam ctaTen 8, 24, 35,
39 KoHCTUTYLUKM YKpaviHbl.

KOHCTUTYUMOHHLIN Cyn, YKpauHbl UCXOOUT N3 TOro, 4TO
3aKkoH Obln NPUHAT OO0 BCTYMJeHuMa B cuiy KoHCcTUTyuum
YkpauHbl. B cooTBeTcTBMM C NnyHKTOM 1 padgena XV «[epexon-
Hble NONoXeHUs» KOHCTUTYUUK YKPanHbl, 3aKOHbI U MHbIE HOpMa-
TUBHbIE aKTbl, MPUHATbLIE LO BCTYMAEHUA B CWUNY HACTOSILLEN
KoHCTuTyumMn, 9BRa0TCS AENCTBYIOLWMMMU B 4acTu, He NPOTUBO-
pevawen KoHcTutyumm YkpauHbl. KoHCTuUTyumoHHbii Cya
YKpauHbl YCTAHOBWJI, YTO MOJIOXEHUS 4acTu NATOM cTatbn 21
3akoHa npoTtuBopeyaT KoHCTUTyumMn YKpauHbl, Y4TO SBASIETCSH
OCHOBaHVEM A8 MpPU3HAHUS WX HEe COOTBETCTBYIOLLVMU
KoHcTUTyumnu YkpanHsl (HEKOHCTUTYLMOHHBIMUW), N NO3TOMY AaH-
Hble MOJIOXXEHUS HE MOTYT MPUMEHATLCA.

KOHCTUTYUMOHHBI Cya YKpauHbl SIBASIeTCS €OUMHCTBEHHbLIM
OpPraHoM KOHCTUTYLIMOHHOM IOpUcoyKumMmn B YKpanHe, peLuaowym
BOMPOC O COOTBETCTBMW 3AKOHOB W WHbIX MPABOBbLIX aKTOB
KoHcTuTyumm YkpaunHsbl (ctatbs 147 OcHOBHOro 3akoHa YKpauHbl).
OT0 03HA4aeT, YTO peLleHne BONPOCOB O COOTBETCTBUM 3TUX aKTOB
KoHCTUTYLMM YKpauHbl (MX KOHCTUTYLIMOHHOCTW) OTHOCUTCS K NOS-
HoMO4UMAM KoHCTuTyumoHHoro Cyaa YkpauHsbl.

=
|



|
W~
=

Koucturymonnoe MPABOCYAMUE - 1(75)'17

CnepoBartenbHo, ecnu KoHCTUTYUMOHHbIM Cya, YkpauHbl B
npoLiecce pacCMOTPEeHUs Aena BbiIBASET NPOTUBOPEUME (HECOOT-
BETCTBME) 3aKOHOB 1 MHbIX MPaBOBbIX aKTOB (MX OTAENbHbIX MNOJ0-
XeHnin) KOHCTUTYUMn YKpawHbl, OHU TepsitoT CBOKO CWUIYy CO OHS
NPUHATUA KoHCTUTYUMOHHBIM CyaomM YkpauHbl pelleHnst 06 nx
HEKOHCTUTYLUMOHHOCTU (4acTb BTOpas ctatbn 152 KoHcTutyuuun
YkpauHbl). OTO KaCaeTCsi He TOJIbKO MPABOBLIX aKTOB YKpPauHbl, HO
1 npaeoBbix aktoB YCCP n CCCP, koTopble NpPOA0/MKaoT Nnpume-
HATLCS Nocne NPUHATUSA KOHCTUTYUMK YKpauHsbl.

MonHomoume KoHcTutyumoHHoro Cyaa YkpanHbl No npusHa-
HUIO YyKa3aHHbIX akToB npoTusopedalmnmm KoHCTUTyumnm
YKpanHbl (HEKOHCTUTYLMOHHBLIMW) NCXOOUT U3 NMyHKTa 1 pasgena
XV «lNepexogHble nonoxeHusi» OCHOBHOro 3akoHa YKpauHbl.
MonoxeHnamun MNoctaHoBneHns BepxoBHowm Pagbl YkpauHbl «O
nopsaake BPEMEHHOro AeNCTBUSA Ha Tepputopun YKpauHbl
OTAENbHLIX akTOB 3akoHoaaTtenbcTea Coto3a CCP» oT 12 ceHTA6-
ps 1991 roga Ne 1545-XIl yctaHOBNEHO, 4YTO «A40 NPUHATUS COOT-
BETCTBYIOLLIMX aKTOB 3aKOHO4ATENLCTBA YKPpauHbl HA TEPPUTOPUM
pecnybnunkmn NnpuMeHsoTcsa akTbl 3akoHogaTenbcTea Coto3a CCP
no BOMpPOCaM, He YPEryampoBaHHbIM 3akKOHOOATENbLCTBOM
YKpauHsbl, Npy YCOBUK, YTO OHU He npoTueopedaT KoHCTUTyumn
1 3aKkoHaM YKpauHbl». Takum oOpas3om, Ha Tepputopun YKpauHsbl
OpraHbl rocygapCTBEHHOW BfacTW, OpraHbl MeCcTHOro camo-
yNpaBfeHust, NX OOMKHOCTHbIE N CAY>XEOHbIE Nnua NPoaoIKalT
NPUMEHATb NonoxeHus Ykasa MNpeangnyma BepxosHoro CoseTta
CCCP «O nopsigke opraHm3auum m npoBeneHus cobpaHuii,
MUTUHIOB, YANYHbIX LUECTBUM 1 AemoHcTpaunii B CCCP» ot 28
miona 1988 roga Ne 9306-XI, npeaoycmarpumBaiowme nopsaok
npoBeaeHns rpaxgaHaMmy MUPHbIX COOpPaHUiA TONbKO NPU ycIo-
BUW MONYYEHUST pa3peLleHns COOTBETCTBYIOLLEro opraHa rocy-
DAPCTBEHHON BNacTU UK OpraHa MeCTHOIO CaMOyMpaB/ieHUS.

KOHCTUTYUMOHHBIM Cya, YKpanHbl OTME4YaeT, 4YTO COriacHo
ctatbe 39 OcHoBHOro 3akoHa YkpauHbl, B KOTOPOW 3akpernneHa
HeobX0AMMOCTb TOJIbKO 3a6naroBpPEMEHHO W3BECTUTb OpraHbl
WCNONHUTENLHOW BNACTU MM OPraHbl MECTHOMO CamMoynpaBfieHns
0 NPOBEAEHNN MUPHOIO cobpaHns, a Takke B acnekTe NpaBOBbIX
MO3ULNIN, N3NTOXEHHbIX B 9TOM PelleHnn, faHHbIN yKas NpoTuBOo-
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peunt KoHCTUTYUMKN YKpauHbl 1 B COOTBETCTBUKN C €€ MYyHKTOM 1
pasgena XV «[lepexogHble MONOXEHUs» ABNAETCA HeOoencTBU-
TENbHbIM Ha TEPPUTOPUN YKPaUHbI 1 HE MOXET NPUMEHATHLCS.

PeweHue KoHcTutyumoHHoro Cyaa YKkpauHsl
oT 20 nekabpa 2016 ropga
Ne 7-pn/2016 no peny o coorBeTcTBUU KOHCTUTYLUMN
YKpauHbl (KOHCTUTYLLUOHHOCTU) NOJIOXKEHUI BTOPOro npea-
JIO)XeHUq YacTu ceabMoi ctaTbm 43, NepBOro npensoxe-
HUS YacTu nepBoi ctaTtbu 54 3akoHa YKkpauHbl «O neH-
CUOHHOM o0ecne4YeHun 1L, YBOJIEHHbIX C BOEHHOI CNyX-
Obl, U HEKOTOPbIX APYIrUX INL>» MO KOHCTUTYLUOHHOMY
npeactasneHuio BepxoBHoro Cyaa YkpauHbl

BbiBOADbI:

lMpuaHatb He cooTBeTCTBYIOWUMN KOHCTUTYUUN YKpauHbl
(HEKOHCTUTYLMOHHBbIMM) NONOXeHUs 3akoHa YkpauHbl «O neH-
CUOHHOM OBecneyeHnn nnL, YBOJIEHHbIX C BOEHHOW CyXObl, 1
HEKOTOpPbIX Apyrux nuu» ot 9 anpensa 1992 roga Ne 2262-XIl ¢
M3MEHEHUAMWN, & UMEHHO:

- YyacTu ceabmomn cTaTbn 43, COrnacHoO KOTOPOW MakCcMMarnb-
HbIli pasMep NeHcun (C y4eTom HaadaBoK, MOBbILLIEHW, A0MON-
HUTENBHOM MEHCUN, LENEBON OEHEXHOM MOMOLUM, MEeHcum 3a
ocobble 3acnyru nepeq, YkpanHon, MHAeKcauum n gpyrmx gonnat
K MEHCUMN, YCTaHOBJIEHHbIX 3aKOHO4ATE/IbCTBOM, KPOME gonnarsl
K HagbaBkaM OTAENIbHbIM KAaTEropusMm JuL, UMELLMX ocobble
3acnyru nepepn PoonHoin) He MOXeET npesbilaTb 4eCATU MPOXU-
TOYHbIX MMHUMYMOB, YCTaHOBEHHbIX A5 AL, YTPaTUBLUMX TPY-
[0CrnocobHOCTb; BpEMEHHO, B nepuog ¢ 1 aHBapsa 2016 roga no
31 pexkabps 2016 roga, makcMasnbHbI pa3mMep NeHcun (C yde-
TOM HaabaBOK, MOBbLILLEHWUI, AONOJIHUTENbHOM NEHCUN, LeneBow
OEHEeXHOW mnoMoLin, neHcum 3a ocobble 3acnyru nepeg
YKpanHon, nngekcaumm n gpyrmx oonnat K NeHCUn, yCTaHOBEH-
HbIX 3aKOHO1ATENLCTBOM, KPOME Aonnathl K HaabaBkam OTAENb-
HbIM KaTeropusm nuLl, MMelwmMm ocobble 3acnyru nepepn
PoanHon) He moxeT npesbiwatb 10740 rpuBeH;

- NepBOro NPeasioXeHns 4YacTu NePBON cTaTbn 54, cornacHo
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KOTOPOMY BpeMeHHO, B nepuog ¢ 1 auBapsa 2016 roga no 31
nekabpsa 2016 ropa, nmuam (kpome nHeanuoos | v Il rpynn, nHea-
nmaoB BoWHI Il rpynnbl, BETEPAHOB BOEHHOW CAYXObl U y4acTHU-
koB 60€EBbIX AENCTBUIA, KL, HA KOTOPbIX PACMPOCTPaHAETCS Ael-
cteue nyHkTa 1 ctatbm 10 3akoHa YkpaunHbl «O cTaTyce BeTepaHoB
BOVHbI, rapaHTUM KX COUMANbHOW 3alluuTbl»), paboTalolym Ha
OOJDKHOCTAX M Ha YCNOBUSX, MPEAyCMOTPEHHbIX 3akOHaMu
YkpauHbl «O rocygapcTBeHHon cnyxbe», «O npokypatype», «O
Cy[0YyCTPONCTBE K cTatyce cyaein», Ha3Ha4yeHHbIE NEHCUK/EexXeMe-
CAYHOE MOXU3HEHHOE AEHEXHOE COAEPKAHME HE BbINIa4MBaETCS.

lMonoxeHns 4actn ceabMom cTaTbn 43, NEPBOro Npeaoxe-
HMS YacTu nepBon ctatbh 54 3akoHa YkpaunHbl «O NEHCUOHHOM
obecneyeHnn NnL, YBONEHHbLIX C BOEHHOW CNyX06bl, M HEKOTOPbIX
apyrmux nuu» ot 9 anpensa 1992 roga Ne 2262-XIl ¢ uameHeHusamMu,
NPU3HAaHHbIE HEKOHCTUTYLMOHHBIMWU, YTPA4YMBAKOT CUY CO AHS
NPUHATUA KOHCTUTYUMOHHBIM Cyaom YKpaumHbl HacTOSLLEro
PeweHuns.

KpaTtkoe nanoxeHue:

BepxoBHbin Cya, YkpanHbl obpatmnnca B KOHCTUTYLMOHHbIN
Cya YKpaunHbl ¢ X0aaTtaicTBOM NPU3HaTb HE COOTBETCTBYIOLLMMU
KoHcTuUTyuun YkpanHbl (HEKOHCTUTYLIMOHHbLIMM) NOMI0XEHNS BTO-
pOro NpeasoXeHns 4actu ceabMOn (B KOHCTUTYLMOHHOM npes-
CTaBMiEHNUN — 4YaCTWU NATON) cTaTbn 43, NEepPBOro NPeasIoXeHns
YyacTu nepBoi cTatbh 54 3akoHa YkpaunHbl «O NeHCUOHHOM obec-
NeyvyeHnmn NuLL, yBOJIEHHbIX C BOEHHOW CNyX06bl, U HEKOTOPbIX APY-
rmx nuy» ot 9 anpensa 1992 roga Ne 2262-XIl ¢ nameHeHusiMu
(nanee - 3akoH Ne 2262) BO B3aMMOCBSI3M C MyHKTOM 2 pa3gena
Il «3aknounTenbHble NONOXeHUs» 3akoHa YkpauHbl «O BHece-
HUM U3MEHEHUIN B HEKOTOPbLIE 3aKOHOAATENbHbIE aKTbl YKPaUHBbI
OTHOCUTENBHO MEHCMOHHOro obecneyeHus» oT 2 mapta 2015
roga Ne 213-VIl (nanee — 3akoH Ne 213), nyHkToM 2 pasgena ll
«3akounTENbHbIE MONOXEHUS» 3akoHa YkpauHbl «O BHECEHUU
W3MEHEHUI B HEKOTOPbIE 3aKoHOAATeSNbHblEe akTbl YKpauHbl» OT
24 nekabps 2015 roga Ne 911-VIIl (nanee — 3akoH Ne 911),

B cooTtBeTCcTBMM C noanyHKTOM 3 nyHKTa 1 pasgena | 3akoHa
YkpauHbl «O BHECEHUN W3MEHEHUI B HEKOTOPble 3aKOHbI
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YKpavHbl OTHOCUTENIBHO COLUMasIbHOWM 3aluuTbl Pe3epBUCTOB,
NOCTPaAaBLUMX B pe3ynbTaTe y4acTus B aHTUTEPPOPUCTMHECKOMN
onepaumm, 1 4neHoB mx cemer» ot 12 anpensa 2016 roga Ne
1080-VIll ctatba 43 3akoHa Ne 2262 nocne 4actm TpeTben
[ONOJIHEHA ABYMSI HOBbIMMW YAaCTAMM, B CBA3M C YEM 4aCTb NATas
[aHHOI CTaTby CTana 4acTbio ceibMO 6e3 M3MeHeHUIn B coaep-
XaHWK, 4TO HE NMPENATCTBYET NPOBEAEHMIO €€ MPOBEPKM HA COOT-
BeTCcTBUE KOHCTUTYUMN YKPaKnHbI (KOHCTUTYLIMOHHOCTD).

B cooTBETCTBUM C MONOXEHUAMW BTOPOro nNpeaioxeHus
yacTu ceapmoii ctatbn 43 3akoHa Ne 2262 BpeMeHHO, B nepuop,
¢ 1 aHBapsa 2016 roga no 31 aekabps 2016 roga, orpaHN4eH Mak-
CUMaJsbHbI pasmep neHcumn (C y4eTtomMm HaabaBOK, MOBbLILLEHW,
LOMNOJIHNTESIbHOWN MEHCUU, LLENIEBON OEHEXHOM NOMOLLN, NEHCUN
3a 0cobble 3acnyrn nepen YKpauvHOW, MHOEKCaAUUU U APYrux
[onnart K MeHCUn, YCTaHOBMAEHHbIX 3aKOHOOATENLCTBOM, KPOME
ponnartbl K HaabaBkamM OTAE/IbHbIM KaTeropusim nnL, MMEeLLUM
ocobble 3acnyru nepen PoouHon) CymMMo, KOTopas He MOXeT
npebiwate 10740 rpuBeH. [NonoxeHnsaMn NepBOro Npeanoxe-
HUS YacTu NepBON CTaTbM 54 NPMOCTaHOB/IEHA BbiNnaTa Ha3Ha-
YEeHHOW NeHcuu nuuam (kpome nHeanmaos | un Il rpynn, nHeanu-
[00B BOWHBI |l rpynnbl, BETEPAHOB BOEHHOM CNY>XXObl U YHAaCTHUKOB
00eBbIX OENCTBUN, NUL, HA KOTOPbIX PacnpOCTpaHaeTCcs OeWn-
cteme nyHkTa 1 ctatbn 10 3akoHa YkpaunHbl «O cTaTtyce BeTepa-
HOB BOViHbI, FAPaHTUM NX COUMANbHONM 3aLlLMThI»), paboTaloLLmm
Ha OOMKHOCTSX M HA YCNOBUSIX, NPEAYCMOTPEHHbIX 3aKOHaMu
YkpauHbl «O rocynapCTBeHHOW cnyxbe», «O npokypartype», «O
CYLOYCTPOWCTBE U cTaTyce cynemn».

KoHcTuTyuuoHHbii Cyn, YkpavHbl OTMe4YaeT, 4To obecneve-
HME rocygapCTBOM COUMAaSIbHOW 3awnTbl rpaxaaH YKpauHbl,
HaxoasaLWwmMxcs Ha cnyx6e B BoopyxeHHbix Crnnax YkpanHbl U apy-
rMX BOEHHbIX GOPMMPOBAHUSIX, & TAKXKE YIEHOB NX CEMEN 3aKpen-
JIEHO B 4acTu naton ctaten 17 paspena | «Obuwme nonoxeHus»
KoHCTUTYUUM YKpaunHbl, KOTOPbIA ONpeaensaeT Takme OCHOBbI KOH-
CTUTYLIMOHHOIO CTPOS B YKpauHe, Kak, B 4aCTHOCTU, CYBEPEHUTET,
TepputopmnanbHass LENOCTHOCTb U HEeNnPUKOCHOBEHHOCTb
YkpauHbl, 3aLimMTa KOTopbIX Bo3naraeTcs Ha BoopyxeHHblie Cunbl
YKpaunHbl n gpyrme BoeHHble GopMUpPOBaHUS.
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B cooteBetctBUM co cTatben 156 OcHOBHOro 3akoHa
YKpauviHbl 3aKOHOMPOEKT O BHECEHWW U3MEHeHun B pasgen |
«Obwune nonoxeHus» npepcrtaBnsetTca B BepxosHyio Papy
YkpavHbl [pe3naeHTom YKpaunHbl nnv He MeHee YeM ABYMSA Tpe-
TAMWN OT KOHCTUTYLIMOHHOIO coctasa BepxosHoi Paabl YkpanHbl
1, NPU YCIIOBUU €r0 NPUHATUS HE MEHEE YEM OBYMSA TPETAMU OT
KOHCTUTYLIMOHHOIO coctaBa BepxoBHo Pagbl YkpauHbl, yTBEP-
XOAeTCa BCEyKPaMHCKUM pedepeHayMOM, Ha3HavYaeMbiM
Mpe3ngeHToM YKpanHbl.

Ocobast KOHCTUTYUMOHHAsA npouenypa BHECEHUSI U3MEHe-
HUIA B pasgen | «O6wme nonoxeHusi» KoHCTUTyumMn YkpauHbl
obycnosneHa crneundukor NpeamMeTa ero pPerynmpoBaHus —
OCHOBbl KOHCTUTYLIMOHHOrO CTPOS B YKpamHe — B 4acCTHOCTU
HeobX0AMMOCTbIO 06ecneYeHns HaLMOoHanbHOM 6e30MacHOCTU U1
060pOHbI YKpaunHbl, NOTPEOHOCTAMU 3aLLUNTbI FOCYAAaPCTBEHHOIO
CyBEPEHUTETA U TEPPUTOPUANIBHON LENOCTHOCTU YKpauHbl Kak
CYBEPEHHOI0 1 HE3ABUCMMOI0, 4EMOKPATNYECKOro, CoOLMnanbHo-
ro 1 NpPaBOBOro rocyaapcTaa.

Yka3aHHOe sBNsSieTC OCHOBAaHMEM ANs BbIBOAQ, YTO nvua,
HaxoasdLwmecs Ha cnyxbe B BoopyxeHHbix Cunax YkpauvHbl 1 gpy-
X BOEHHbIX (POPMUPOBAHUSX, CO3OAHHbIX B COOTBETCTBMU C
3aKkoHaMu YKpauHbl, a Takxe YieHbl UX CEMelr MMeT cneum-
aNbHbIN CTATyC 1 0COObIE YCNOBUS COLMANbHOW 3aLLUUTHI.

OpraHnsaumoHHO-NPaBoOBblE UM SKOHOMWYECKNE Mepbl,
HanpaBJ/ieHHble Ha obecrnedyeHuMe Haasiexalwen counanbHOM’
3aWmnThl rpaxpaH YKpauHbl, Haxogawmxcs Ha cnyxbe B
BoopyxeHHbIx Crnnax YkpauHbl 1 gpyrnx BOEHHbIX GopMmnposa-
HUSAX, @ TAKXE YJIEHOB MX CEMEN CBSA3aHbl HE C NOTEPEN TPYAO-
cnocobHocTn, 6e3paboTuuenn UM OTCYTCTBMEM [OCTaTOYHbIX
CpPEenCTB K CyLLLECTBOBAHUIO (CTaTbs 46 KOHCTUTYUUM YKpanHbl), a
0COBEHHOCTbIO BbIMOJIHAEMbIX MU 06513aHHOCTEN No obecneye-
HUIO OOHOM U3 BaXXHEMLWMX (PYHKUMA FOocydapcTBa — 3awumTbl
CyBEPEHUTETA, TEPPUTOPUASTBHOM LENOCTHOCTN YKPaunHbl (4acTb
nepsas ctatbh 17 OCHOBHOro 3akoHa YKpauHsbl).

KOHCTUTYUMOHHBbIN Cya YKpanHbl CYNTAET, HTO HOPMbI-MPUH-
uMnbl Yyactn naton ctatbn 17 KOHCTUTYUMM YKpauHbl OTHOCK-
TenbHO 0BecnevyeHns rocyaapCTBOM COLMabHOM 3aLUMThl FpaXx-
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naH YKpauHbl, Haxoaswmxcs Ha cnyxx6e B BoopyxeHHbIx Cunax
YKpaunHbl 1 gpyrnx BOEHHbIX GOPMNUPOBAHUSX, a TAKXKE YSIEHOB UX
cemMel ABNATCA NPUOPUTETHLIMU U HOCAT OE3YCNOBHbIN Xapak-
Tep. To ecTb Mephbl, HanpaB/ieHHbIe Ha obecrneyYeHne rocyaapcT-
BOM COUMASIbHOW 3alMThl yKa3aHHOW KaTeropuu nu, B CBA3N, B
4YaCTHOCTU, C 3KOHOMUYECKOM LLeNneco0bpasHOCTbIO, COLMANbHO-
3KOHOMUYECKMMMN OOCTOATENbCTBAMU HE MOTyT ObITb ynpa3aHe-
Hbl UV CYXEHBI.

OcnapuBaemMbiMu nonoxeHnamMmn 3akoHa Ne 2262 BpeMeHHO,
B nepuon ¢ 1 aHBapsa 2016 roga no 31 pnekabps 2016 ropa,
OorpaHMyYeH MakcuMarbHbI pa3Mep NeHcun (C y4eTomM HaabaBoKk,
MOBbILUIEHNN, OONONMHUTENLHOW MEHCUMN, LENEBON AEHEXHON
NnomMoLLM, NeHCUMN 3a 0cobble 3acnyrn nepen YKpanHomn, nHaek-
caumm n gpyrmx gonnaTt K NeHCun, YCTaAHOBJIEHHbIX 3aKoHOOA-
TeNbCTBOM, KpOME aonnaTbl K HagbaBkamMm OTAeNlbHbIM KaTero-
puSM N, UMetoLwyM ocobble 3acnyru nepen PoayiHoM) CyMMON,
koTopasa He moxeT npeBbiwate 10740 rpueeH (BTOpoe npenjyio-
XEeHne 4acTm ceabMon cTaTtbh 43), a Takke NPMOCTaHOBMEHaA
BbIMsiata Ha3HA4YeHHOM NMeHcun nuuam (Kkpome mHeanuaos | u i
rpynn, UHBaNMAO0B BOWHLI |l rpynnbl, BETEpaHOB BOEHHOM CyX-
Obl N y4aCTHUKOB B0OEBbIX OENCTBUIA, NNL, HA KOTOPbIX pacrpo-
cTpaHsieTcs gencteue nyHkTa 1 ctatbk 10 3akoHa YkpauHbl «O
CTaTyce BETEPAHOB BOMHbI, rapaHTUM NX COUMaNbHON 3aWmThl»),
paboTaloLyM Ha AOIKHOCTSAX U Ha YCNOBUSX, MPeaYCMOTPEHHbIX
3akoHamMu YkpauHbl «O rocyaapcTBeHHon cnyxbe», «O npokypa-
Type», «O cynoyCcTpPOWCTBE 1 cTaTyce cyaen» (nepsoe npeao-
XXEHMe 4acTu NepBon cTaTbn 54).

KoHcTuTtyunoHHein  Cyn YkpauHbl  yTBEPXAAeT, 4To
orpaHuyeHme MakCMMasnbHOro pasmepa NeHcun 1 NPUOCTaHOB-
JIeHVe BbINNaTbl Ha3HA4YE€HHOW MEHCUU Nuuam, KOTO-
pbIM MPaBO Ha NEHCUOHHOE obecnevyeHne ycTtaHoBne-
HO 3akoHoM Ne 2262, HapyllaeT CyTb KOHCTUTYLMOH-
HbIX rapaHTuin 6e3ycnoBHOro obecneyeHus couuasb-
HOW 3aWnThbl UL, NPEOYCMOTPEHHbIX YacTblo MATON
ctatbh 17 KOHCTUTYUUM YKpauHbl, KOTOpble 00s3aHbl
3awmaTb CyBEPEHUTET, TEPPUTOPUANBHYIO LENOCT-
HOCTb U HENPUKOCHOBEHHOCTb YKPaunHbI.
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BbixoaouT exexkBapTanbHO

Ctatbu BeCTHUKA “KOHCTUTYLIMOHHOE
npasocyaue” nyenukyoTcs
B @BTOPCKOW peaakumm

BeCTHMK BK/IIOYEH B NepeyeHb BeQyLLmnX
PELLEH3NPYEMBIX HAYHYHBIX XYPHAIOB 1
N3[aHWIM, B KOTOPbIX AOMKHBLI Ny6AnMkoBaTsbCs
OCHOBHbIE Hay4YHble pe3ynbTaTbl AuccepTaumin
Ha COMCKaHUE y4eHbIX CTEMEHEN LOKTOpa U
KaHaMaaTa HayK

3aperncTpupoBaH Koniernei
N 8/22 MuHucTepcTBa tocTiummn PA
27 dpeBpans 1998 r.





