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Актуальные проблемы конституционного правосудия

Ã. Àðóòþíÿí 
Ïðåäñåäàòåëü Êîíñòèòóöèîííîãî Ñóäà

 Ðåñïóáëèêè Àðìåíèÿ,
äîêòîð þðèäè÷åñêèõ íàóê, ïðîôåññîð

Ã. Ñàðãñÿí
Äåêàí ôàêóëüòåòà ýêîíîìèêè è óïðàâëåíèÿ ÅðÃÓ,

äîêòîð ýêîíîìè÷åñêèõ íàóê, ïðîôåññîð

Ð. Ãåâîðãÿí
Äîöåíò êàôåäðû «Ìàòåìàòè÷åñêèå ìåòîäû â ýêîíîìèêå»

 ôàêóëüòåòà ýêîíîìèêè è óïðàâëåíèÿ ÅðÃÓ,
äîêòîð ýêîíîìè÷åñêèõ íàóê, ïðîôåññîð

Êîíñòèòóöèîíàëèçì:
ïðîáëåìû äèàãíîñòèêè, ìîíèòîðèíãà 

è óïðàâëåíèÿ

ÂÂÅÄÅÍÈÅ

Ñîâðåìåííûå èçìåíåíèÿ â ðàçâèòèè îáùåñòâåííîé æèçíè 
ïðåäúÿâèëè âñåé ñèñòåìå ïðàâëåíèÿ òðåáîâàíèÿ áîëåå ýôôåê-
òèâíûõ ðåøåíèé. Ïî÷òè âî âñåõ ñòðàíàõ ïåðâî î÷åðåäíîé çàäà÷åé 
ñòàáèëüíîãî è äèíàìè÷íîãî ðàçâèòèÿ ñòàëî ãàðàíòèðîâàíèå êîí-
ñòèòóöèîíàëèçìà ïóòåì îáåñïå÷åíèÿ âåðõîâåíñòâà Êîíñòèòóöèè.

Ðàçâèòèÿ ïîñòâîåííîãî ïåðèîäà â Åâðîïå õàðàêòåðèçóþòñÿ 
â êîíñòèòóöèîííîì ïðàâå êàê ïðîãðåññèâíûé øàã – ïåðåõîä îò 
ïðèíöèïà âåðõîâåíñòâà ïðàâà ê ïðèíöèïó âåðõîâåíñòâà Êîíñòè-
òóöèè, îò ïðèíöèïà ïðàâîâîãî ãîñóäàðñòâà (Rechtsstaat) ê ïðèí-
öèïó êîíñòèòóöèîííîãî ãîñóäàðñòâà (Verfassungs rechts staat), îò 
ïðèíöèïà çàêîííîñòè (légalité) ê ïðèíöèïó êîíñòèòóöèîííîé ëåãè-
òèìíîñòè (légitimité constitutionnelle). Ýòèì ïðîöåññîì â îñíîâíîì 
õàðàêòåðèçóåòñÿ îáùàÿ ëîãèêà åâðîïåéñêîãî êîíñòèòóöèîííîãî 
ðàçâèòèÿ â íàøè äíè.

Ãàðàíòèðîâàíèå êîíñòèòóöèîíàëèçìà ïðèîáðåòàåò íîâîå 
êà÷åñòâî è ñîäåðæàíèå. Êîíñòèòóöèîíàëèçì ñòàíîâèòñÿ îñíî-
âîïîëàãàþùèì ïðèíöèïîì ïðàâîâîãî ðåãóëèðîâàíèÿ ïóáëè÷-



6

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(76)`17

íîãî áûòèÿ ñîâðåìåííîãî îáùåñòâà. Ñëåäîâàòåëüíî, â ñôåðå 
ñîâðåìåííûõ ìåæäóíàðîäíûõ ðàçâèòèé íàèáîëåå àêòóàëüíûìè 
ñòàíîâÿòñÿ çàäà÷è óêîðåíåíèÿ ñèñòåì ãàðàíòèðîâàíèÿ êîíñòèòó-
öèîíàëèçìà, êîíñòèòóöèîííîãî ìîíèòîðèíãà è êîíñòèòóöèîííîé 
îòâåòñòâåííîñòè, íàó÷íîãî îáåñïå÷åíèÿ èõ äååñïîñîáíîñòè1.

Â íàñòîÿùåé ðàáîòå ìû îáðàòèëèñü ê îäíîé êîíêðåòíîé ïðî-
áëåìå, à èìåííî ïðåäëàãàåì ìåòîäè÷åñêèå ðåøåíèÿ ñðàâíè-
òåëüíîãî àíàëèçà óðîâíÿ êîíñòèòóöèîíàëèçìà è îñíîâàííûå íà 
íèõ íîâûå ïîäõîäû ê ìåòîäîëîãèè êîíñòèòóöèîííîé äèàãíîñòèêè 
è ìîíèòîðèíãà.

Ïðåäëàãàåìûå ìåòîäè÷åñêèå ðåøåíèÿ ìîãóò áûòü áîëåå ýô-
ôåêòèâíûìè äëÿ èçó÷åíèÿ óðîâíÿ êîíñòèòóöèîíàëèçìà â ïåðå-
õîäíûõ ñòðàíàõ. Ñ èõ ïîìîùüþ ñòàíîâèòñÿ âîçìîæíîé êëàññè-
ôèêàöèÿ ñòðàí ïî óðîâíþ êîíñòèòóöèîíàëèçìà è ðàñêðûòèå òåõ 
ôàêòîðîâ, êîòîðûå äëÿ ïîâûøåíèÿ ýòîãî óðîâíÿ èìåþò íàèáîëü-
øåå çíà÷åíèå, îñîáåííî â ïåðåõîäíûõ ñòðàíàõ.

Çà ïîñëåäíèå ãîäû ðÿä ïîïûòîê ïî ðàçðàáîòêå èíäèêàòîðîâ 
ãàðàíòèðîâàíèÿ êîíñ òèòóöèîííîãî ìîíèòîðèíãà è âåðõîâåíñòâà 
ïðàâà  ñäåëàí ÎÎÍ (îïóáëèêîâàí â 2011 ãîäó), à òàêæå Åâðîïåé-
ñêîé êîìèññèåé “Çà äåìîêðàòèþ ÷åðåç ïðàâî” (Âåíåöèàíñêàÿ 
êîìèññèÿ) Ñîâåòà Åâðîïû (îïóáëèêîâàí â 2016 ãîäó). Áîëåå 
öåëîñòíàÿ ñèñòåìà òàêèõ èíäèêàòîðîâ ïðåäëàãàåòñÿ Ìåæäóíà-
ðîäíûì àíàëèòè÷åñêèì öåíòðîì “Êîíñòèòóöèîííàÿ êóëüòóðà”2. 
Ðàçðàáîòàííàÿ ïðîôåññîðîì Ã.Ã. Àðóòþíÿíîì ñèñòåìà èíäèêà-
òîðîâ äëÿ  îöåíêè óðîâíÿ êîíñòèòóöèîíàëèçìà âêëþ÷àåò äîñòà-
òî÷íî øèðîêèé êðóã (õàðàêòåðèñòèêè èçó÷àåìîãî îáúåêòà, êîòî-
ðûå ìîæíî èçìåðèòü è çà êîòîðûìè ìîæíî íàáëþäàòü), è, êàê 
îáúÿñíÿåò àâòîð, îíà ÿâëÿåòñÿ îäíèì èç ñòåðæíåâûõ ýëåìåíòîâ 
ñèñòåìíîãî êîíñòèòóöèîííîãî ìîíèòîðèíãà3. Ìåæäóíàðîäíûì 
àíàëèòè÷åñêèì öåíòðîì “Êîíñòèòóöèîííàÿ êóëüòóðà” ðàçðàáî-
òàíà òàêæå ïðîöåäóðà ñáîðà äàííûõ è ñîçäàíèÿ áàçû äàííûõ íà 
îñíîâàíèè ýòèõ èíäèêàòîðîâ, êîòîðàÿ ïðåäñòàâëåíà â Ïðèëîæå-
íèè 1. 

Çàäà÷à îïðåäåëåíèÿ óðîâíÿ êîíñòèòóöèîíàëèçìà äîñòàòî÷íà 
ñëîæíà, òàê êàê íåîáõîäèìî óñòàíîâèòü èçìåðÿåìûå èíäèêàòî-
ðû, ïîñðåäñòâîì êîòîðûõ ïðîâîäèòñÿ êëàññèôèêàöèÿ ñòðàí. Çà-
äà÷à êëàññèôèêàöèè ñòðàí ïî óðîâíþ êîíñòèòóöèîíàëèçìà âïåð-

1 Ñì. Àðóòþíÿí Ã. Êîíñòèòóöèîííàÿ êóëüòóðà: óðîêè èñòîðèè è âûçîâû 
âðåìåíè. – Åðåâàí, 2016. 

2 Ñì. Êîíñòèòóöèîííîå ïðàâîñóäèå, 2016, N4/74. – Ñ. 7-35.
3 Òàì æå.
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âûå ðàññìîòðåíà  â êíèãå Ã. Àðóòþíÿíà è À. Ìàâ÷è÷à4, â êîòîðîé 
ïðèâîäèòñÿ ïîíÿòèå èíòåãðàëüíîãî óðîâíÿ êîíñòèòóöèîíàëèçìà. 
Âàæíîñòü èññëåäîâàíèÿ çàêëþ÷àåòñÿ â òîì, ÷òî îíî ìîæåò áûòü 
òåñíî ñâÿçàíî ñ àêòóàëüíîé, ñ ïðàêòè÷åñêîé òî÷êè çðåíèÿ, çàäà-
÷åé – êîíñòèòóöèîííûì ìîíèòîðèíãîì è êîíñòèòóöèîííîé äèà-
ãíîñòèêîé. Ñóùíîñòü ýòèõ ïîíÿòèé äîñòàòî÷íî òî÷íî ðàñêðûòà â 
ðàáîòå Ã. Àðóòþíÿíà: “Êîíñòèòóöèîííàÿ äèàãíîñòèêà” âêëþ÷àåò 
èíñòðóìåíòàðèé è âåñü ïðîöåññ îöåíêè êîíñòèòóöèîíàëèçìà â 
îáùåñòâå, ðàñêðûòèå ñîîòâåòñòâèÿ ðåàëüíûõ îáùåñòâåííûõ îò-
íîøåíèé êîíñòèòóöèîííî çàêðåïëåííûì öåííîñòÿì, ïðèíöèïàì 
è íîðìàì. …  “Êîíñòèòóöèîííûé ìîíèòîðèíã” – ýòî ñðåäñòâî è 
âîçìîæíîñòü ãàðàíòèðîâàíèÿ íà îñíîâàíèè êîíñòèòóöèîííîé 
äèàãíîñòèêè êîíñòèòóöèîííîãî áàëàíñà â äèíàìèêå, ïðåîäîëå-
íèÿ äåôèöèòà êîíñòèòóöèîíàëèçìà, îáåñïå÷åíèÿ ñòàáèëüíîãî è 
äèíàìè÷íîãî ðàçâèòèÿ”5.

Âîçìîæíîñòè ïðèìåíåíèÿ êëàñòåðíîãî ìåòîäà äëÿ êîíñòè-
òóöèîííîé äèàãíîñòèêè èçó÷åíû â ðàáîòå Ã. Ñàðãñÿíà, Ð. Ãåâîð-
ãÿíà è Í. Êî÷èíÿíà6. Âîçìîæíîñòü ñîâìåùåíèÿ êëàñòåðíîãî è 
äèñêðåòíîãî ìåòîäîâ äëÿ îñóùåñòâëåíèÿ êîíñòèòóöèîííîãî ìî-
íèòîðèíãà ðàñêðûòà â ðàáîòå Ã. Ñàðãñÿíà7, â êîòîðîé ïðåäëàãà-
åòñÿ óíèôèöèðîâàííàÿ ìåòîäèêà ïðîâåäåíèÿ êîíñòèòóöèîííîãî 
ìîíèòîðèíãà è äèàãíîñòèêè ñ ïðèìåíåíèåì ïàðàëëåëüíî êàê ìå-
òîäîâ êëàñòåðíîãî è äèñêðåòíîãî àíàëèçà, òàê è ìåòîäîâ îïðå-
äåëåíèÿ ïðè÷èííîé çàâèñèìîñòè ìåæäó ïåðåìåííûìè, à òàêæå 
ôàêòîðíîãî àíàëèçà.

Èññëåäîâàíèÿ ïîñëåäíèõ ëåò, îñîáåííî ìåæäèñöèïëèíàðíî-
ãî õàðàêòåðà, ïîêàçûâàþò, ÷òî îáåñïå÷åíèå ïîëíîöåííîé è ýô-
ôåêòèâíîé äåÿòåëüíîñòè ðûíî÷íûõ ñèë íåâîçìîæíî áåç ó÷åòà 
êîíñòèòóöèîííî-ïðàâîâîé ñðåäû, â êîòîðîé ïðîòåêàåò æèçíåäå-
ÿòåëüíîñòü îáùåñòâà.

4 Harutyunyan G. Mavcic  A. The Constitutional Review and Its Development 
in The Modern World (A Comparative Constitutional Analaysis), Yerevan - 
Ljubljana, 1999.

5 Ðîëü Êîíòðîëüíîãî ñïèñêà âåðõîâåíñòâà ïðàâà â ñèñòåìå êîíñòèòóöè-
îííîãî ìîíèòîðèíãà (Êîíöåïòóàëüíûå ïîäõîäû) // Êîíñòèòóöèîííîå 
ïðàâîñóäèå, âûïóñê 3(73), 2015.

6 Ñàðãñÿí Ã., Ãåâîðãÿí Ð., Êî÷èíÿí Í. Êîíñòèòóöèîííàÿ äèàãíîñòèêà è 
ìîíèòîðèíã: èíñòðóìåíòàðèé è ìåòîäû ðåàëèçàöèè // Êîíñòèòóöèîí-
íîå ïðàâîñóäèå, âûïóñê 4(74), 2016.

7 Ñàðãñÿí Ã. Íåêîòîðûå ïîäõîäû ê ðàçðàáîòêå èíñòðóìåíòàðèÿ è ìåòî-
äîâ îñóùåñòâëåíèÿ êîíñòèòóöèîííîé äèàãíîñòèêè // Àëüìàíàõ “Êîí-
ñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè”, 2016. – Åðåâàí. 
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Îáðàùàÿñü ê ìåæäèñöèïëèíàðíîìó õàðàêòåðó èññëåäîâàíèÿ, 
â ÷àñòíîñòè ê âûãîäíîìó ñî÷åòàíèþ ïðàâîâåäåíèÿ è ýêîíîìè-
êè, óìåñòíî ïðèâåñòè ñëîâà À.À. Àóçàíà: “Ó íàñ íåìíîãî ðàçíûå 
âçãëÿäû íà ïðàâî: åñëè äëÿ þðèñòà ìîæåò ïðåäñòàâëÿòü èíòåðåñ 
íåðàáîòàþùèé çàêîí, òî ýêîíîìèñòà èíòåðåñóåò çàêîí ðàáîòàþ-
ùèé, êîòîðûé ïî ñóòè ñâîåé ÿâëÿåòñÿ ôîðìàëüíûì èíñòèòóòîì. 
Ýêîíîìèñòû ïîíèìàþò  ðàáîòàþùèå çàêîíû êàê ñîâîêóïíîñòü 
îïðåäåëåííûõ áàðüåðîâ, èçäåðæåê, êîòîðûå íàïðàâëÿþò ìàññî-
âîå ïîâåäåíèå. Îäèí èç èññëåäîâàòåëåé èíñòèòóöèîíàëüíûõ èç-
ìåíåíèé Ðîáåðò Ôîãåëü, ðàññóæäàÿ îá îöåíêå èçäåðæåê, ñêàçàë, 
÷òî ñâîáîäà  âûñêàçûâàíèé ñóùåñòâîâàëà âñåãäà, ïðîñòî öåíà 
áûëà ðàçíîé: çà îäíî è òî æå âûñêàçûâàíèå â XVI âåêå ñæèãàëè, â 
XVII - îòëó÷àëè îò öåðêâè, â XIX - âûçûâàëè íà äóýëü, à â XX - êðèòè-
êîâàëè â ãàçåòàõ. Èìåííî ïîýòîìó âîçíèêëî íàïðàâëåíèå ýêîíî-
ìè÷åñêîé òåîðèè ïðàâà (Law and Economics), â ðàìêàõ êîòîðîãî 
èíòåðåñ äëÿ ýêîíîìèñòîâ ïðåäñòàâëÿåò íå òîëüêî è íå ñòîëüêî 
ñîáñòâåííî ýêîíîìè÷åñêîå, íàëîãîâîå èëè òàìîæåííîå çàêîíî-
äàòåëüñòâî, ñêîëüêî ãðàæäàíñêîå è óãîëîâíîå”8.

Èç âñåãî ýòîãî ñëåäóåò, ÷òî ñôåðîé è ïðåäìåòîì êîíñòèòóöè-
îííî-ïðàâîâîãî ðåãó ëèðîâàíèÿ ìîæåò áûòü ýêîíîìèêà â öåëîì è 
çàäà÷è ýêîíîìè÷åñêèõ îòíîøåíèé â èõ ñèñòåìíîé öåëîñòíîñòè, 
èçó÷åíèå êîòîðûõ è íàõîæäåíèå ïðèåìëåìûõ ðåøåíèé òàêæå ìî-
æåò îñóùåñòâëÿòüñÿ íà îñíîâàíèè ìîíèòîðèíãà óðîâíÿ êîíñòèòó-
öèîíàëèçìà è óïðàâëåíèÿ èì. 

Â ãëîáàëüíîì àñïåêòå âûñîêèé óðîâåíü êîíñòèòóöèîíàëèçìà 
õàðàêòåðåí íåìíîãèì ñòðàíàì. Âî ìíîãèõ ñòðàíàõ äåôèöèò êîí-
ñòèòóöèîíàëèçìà, “øåðîõîâàòîñòè” è ïîðîþ èñêàæåíèÿ ïîëó÷è-
ëè áîëüøèå ðàçìåðû, ÷òî íàøëî îòðàæåíèå â ðàçëè÷íûõ ñôåðàõ 
îáùåñòâåííîé æèçíè, â ÷àñòíîñòè â ñîöèàëüíî-ýêîíîìè÷åñêîé 
ñôåðå, òîðìîæåíèåì åå äèíàìè÷íîãî ðàçâèòèÿ.

Ðåãóëèðîâàíèÿ ýêîíîìèêè è íåäîñòàòî÷íîå ôóíêöèîíèðî-
âàíèå èíñòèòóòîâ óïðàâëåíèÿ ýêîíîìèêîé ïðåïÿòñòâóþò åñòå-
ñòâåííîé äåÿòåëüíîñòè ðûíî÷íîãî ìåõàíèçìà, íàïðàâëåííîé 
íà ðîñò îáùåãî áëàãîñîñòîÿíèÿ. Åãî ñåãîäíÿøíèå ïðîÿâëåíèÿ 
ñòàíîâÿòñÿ î÷åâèäíûìè îñîáåííî ïðè ñðàùåíèè ïîëèòè÷åñêîãî, 
ýêîíîìè÷åñêîãî è àäìèíèñòðàòèâíîãî ïîòåíöèàëîâ. Ýòî ìèíû 
çàìåäëåííîãî äåéñòâèÿ, îáåçâðåæèâàíèå è ýôôåêòèâíîå ðàçðå-
øåíèå êîòîðûõ íàäî èñêàòü â ïðàâîâûõ ðåãóëèðîâàíèÿõ, îáåñïå-
÷èâàþùèõ äîñòàòî÷íûé óðîâåíü êîíñòèòóöèîíàëèçìà. 

8 Àóçàí À.À. Ýêîíîìèêà âñåãî. Êàê èíñòèòóòû îïðåäåëÿþò íàøó æèçíü. 
(www.litres.ru), 2014 ã. - Ñ. 54.
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Èññëåäîâàíèÿ ïîêàçûâàþò, ÷òî íåãàòèâíîå âëèÿíèå äåôèöè-
òà êîíñòèòóöèîíàëèçìà íå îãðàíè÷èâàåòñÿ ëèøü ñîöèàëüíî-ýêî-
íîìè÷åñêèìè îòíîøåíèÿìè. Âûÿñíÿåòñÿ, ÷òî ýòî âëèÿíèå èìååò 
áîëåå øèðîêèé õàðàêòåð, â ÷àñòíîñòè, ÿâëÿåòñÿ âàæíåéøèì ôàê-
òîðîì, óãðîæàþùèì âíóòðåííåé è âíåøíåé áåçîïàñíîñòè  ñòðà-
íû. Êàê îòìå÷àåò ïðîôåññîð Ã. Àðóòþíÿí, “âíóòðåííåé óãðîçîé 
íîìåð îäèí ïðàâîâîé áåçîïàñíîñòè ñòðàíû ÿâëÿåòñÿ äåôèöèò 
êîíñòèòóöèîíàëèçìà”9. Â òî æå âðåìÿ íàäî îòìåòèòü, ÷òî îáåñïå-
÷åíèå âíóòðåííåé è âíåøíåé áåçîïàñíîñòè òåñíî ñâÿçàíî ñ ñî-
öèàëüíî-ýêîíîìè÷åñêèìè ðàçâèòèÿìè. Â ÷àñòíîñòè, ãàðàíòèè 
áåçîïàñíîñòè ÿâëÿþòñÿ âàæíåéøèìè ôàêòîðàìè ñòèìóëèðîâà-
íèÿ âíóòðåííèõ è âíåøíèõ èíâåñòèöèé. Òàêèì îáðàçîì, ìîæíî 
óòâåðæäàòü, ÷òî âëèÿíèå êîíñòèòóöèîíàëèçìà íà ýêîíîìè÷åñêèå 
îòíîøåíèÿ ðàçíîõàðàêòåðíî, ÷òî âûðàæàåòñÿ êàê îïîñðåäîâàí-
íî, òàê è íåïîñðåäñòâåííî – ñ ïîìîùüþ ôàêòîðîì îáåñïå÷åíèÿ 
áåçîïàñíîñòè ñòðàíû.

Èçó÷åíèå ïðîáëåì êîíñòèòóöèîíàëèçìà è âûäâèæåíèå èõ 
ýôôåêòèâíûõ ðåøåíèé îñîáåííî âàæíû â ðàçâèâàþùèõñÿ 
ñòðàíàõ è â ñòðàíàõ ñ ïåðåõîäíîé ýêîíîìèêîé, ãäå èìååòñÿ 
áîëüøîé ðàçðûâ ìåæäó ïðîâîçãëàøåííûìè êîíñòèòóöèîííû-
ìè ïîëîæåíèÿìè è äåéñòâóþùèìè ïðàâèëàìè. Ñîâðåìåííàÿ 
ïîçèòèâíàÿ êîíñòèòóöèîííàÿ ýêîíîìèêà èçó÷àåò òàêæå âëèÿ-
íèå êîíñòèòóöèîííûõ íîðì íà ýêîíîìèêó. Òàêîé ïîäõîä ó÷è-
òûâàåò òàêæå íàëè÷èå îïðåäåëåííîé èíåðöèè, êîãäà èçìåíå-
íèå ïðàâèë òðåáóåò âðåìåíè äëÿ àäàïòàöèè è âîçäåéñòâèÿ íà 
ýêîíîìè÷åñêèå ïðîöåññû. Äëÿ ïåðåõîäíûõ ñòðàí õàðàêòåðíî 
íå òîëüêî áûñòðîå èçìåíåíèå ýêîíîìè÷åñêîé ñèòóàöèè, íî è 
÷àñòûå êîíñòèòóöèîííûå èçìåíåíèÿ. Èñõîäÿ èç ýòîãî, êëàñ-
ñè÷åñêèé ïîäõîä ïîçèòèâíîé êîíñòèòóöèîííîé ýêîíîìèêè 
äëÿ ïåðåõîäíûõ ñòðàí îêàçûâàåòñÿ íåýôôåêòèâíûì, òàê êàê 
íîâûå èçìåíåíèÿ ïðàâèë îáû÷íî ïðîèñõîäÿò ðàíüøå îêîí÷à-
íèÿ “àäàïòàöèîííîãî” ýòàïà ðàíåå ïðèíÿòûõ ïðàâèë. Èìåííî 
ïîýòîìó äëÿ ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé çàäà÷è êëàñ-
ñèôèêàöèè è ñðàâíåíèÿ â ñîïîñòàâëåíèè ñ èñïîëüçîâàíèåì 
ìåòîäîâ ìîíèòîðèíãà è äèàãíîñòèêè äàþò áîëåå çíà÷èìûå 
ïðàêòè÷åñêèå ðåçóëüòàòû. Íîâûé èìïóëüñ ýòèì èññëåäîâà-
íèÿì ïðèäàñò ðàçðàáîòàííûé Âåíåöèàíñêîé êîìèññèåé Êîí-

9 Àðóòþíÿí Ã. Ãàðàíòèðîâàíèå ïðàâîâîé áåçîïàñíîñòè ñòðàíû êàê âàæ-
íûé ãàðàíò óñòàíîâëåíèÿ êîíñòèòóöèîííîé äåìîêðàòèè // http://www.
concourt.am/
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òðîëüíûé ñïèñîê âåðõîâåíñòâà ïðàâà10, êîòîðûé ïîçâîëèò 
ïðîâåñòè âñåîáúåìëþùèé ñðàâíèòåëüíûé àíàëèç è ñäåëàòü 
ìåòîäû ìîíèòîðèíãà è äèàãíîñòèêè áîëåå àäåêâàòíûìè. Ðàç-
ðàáîòàííàÿ ïðîôåññîðîì Ã. Àðóòþíÿíîì âûøåóïîìÿíóòàÿ 
ñèñòåìà èíäèêàòîðîâ îöåíêè óðîâíÿ êîíñòèòóöèîíàëèçìà 
ó÷èòûâàåò è ýòó âîçìîæíîñòü. 

Äàëåå â íàñòîÿùåé ñòàòüå ìû ïðèâåäåì íåêîòîðûå ýìïèðè-
÷åñêèå ðåçóëüòàòû ñâÿçè ìåæäó ÷àñòîòîé êîíñòèòóöèîííûõ èçìå-
íåíèé â ïåðåõîäíûõ ñòðàíàõ è ñòàáèëüíûì ðàçâèòèåì.

Êàê îòìå÷àëîñü, â ñîâðåìåííûõ óñëîâèÿõ âûáîð ýôôåêòèâ-
íîé ýêîíîìè÷åñêîé ïîëèòèêè âî ìíîãîì çàâèñèò îò ðàñêðûòèÿ 
äåôèöèòà êîíñòèòóöèîíàëèçìà (ñòåïåíè ðàçðûâà), åãî ñîñòàâà è 
ñòðóêòóðû, ìóëüòèïëèêàòèâíûõ ýôôåêòîâ è ìåõàíèçìîâ ïåðåäà-
÷è åãî âëèÿíèÿ íà ýêîíîìèêó. Äàëåå íàìè:
ïðèâîäÿòñÿ ýìïèðè÷åñêèå èññëåäîâàíèÿ èçìåíåíèé êîí-

ñòèòóöèîííûõ ïðàâèë â ïåðåõîäíûõ ñòðàíàõ;
îïèñûâàþòñÿ äàííûå, íà îñíîâå êîòîðûõ ìîæåò áûòü ïðî-

âåäåí ñðàâíèòåëüíûé àíàëèç;
îïèñûâàåòñÿ ìåòîäîëîãèÿ ïðîâåäåíèÿ êîíñòèòóöèîííîé 

äèàãíîñòèêè;
ïðèìåíÿåòñÿ ïðåäëîæåííàÿ ìåòîäîëîãèÿ íà ïðèìåðå ïå-

ðåõîäíûõ ñòðàí;
äåëàþòñÿ âûâîäû è äàþòñÿ ðåêîìåíäàöèè äëÿ äàëüíåéøèõ 

èññëåäîâàíèé.

1. Êîíñòèòóöèîííûå èçìåíåíèÿ â ïåðåõîäíûõ 
           ñòðàíàõ

Êîíñòèòóöèîííûå ðàçâèòèÿ, êàê íåïðåðûâíûé è ïðîäîëæè-
òåëüíûé ïðîöåññ, â ìåæäóíàðîäíîé ïðàêòèêå ïðîòåêàþò ïàðàë-
ëåëüíî ñ îáùåñòâåííûìè ðàçâèòèÿìè â ñëåäóþùèõ îñíîâíûõ 
íàïðàâëåíèÿõ:

à) ïðèíÿòèå íîâûõ êîíñòèòóöèé;
á) âíåñåíèå â äåéñòâóþùóþ Êîíñòèòóöèþ èçìåíåíèé è/èëè 

äîïîëíåíèé;
â) ïîñëåäîâàòåëüíàÿ è ñèñòåìàòèçèðîâàííàÿ êîíñòèòóöèîíà-

ëèçàöèÿ ïðàâîâûõ àêòîâ è ïðàâîïðèìåíèòåëüíîé ïðàêòèêè;
ã) ïðèíÿòèå îðãàíè÷åñêèõ èëè êîíñòèòóöèîííûõ çàêîíîâ;
ä) îôèöèàëüíîå òîëêîâàíèå íîðì Êîíñòèòóöèè;

10   Äîêëàä Åâðîïåéñêîé êîìèññèè “Çà äåìîêðàòèþ ÷åðåç ïðàâî”, CDL–
AD (2016)007, Ñòðàñáóðã, 18 ìàðòà 2016 ã.
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å) ðàçðåøåíèå ñïîðîâ ìåæäó îðãàíàìè âëàñòè ïî âîïðî-
ñàì êîíñòèòóöèîííûõ ïîëíîìî÷èé.

Îäíèì èç îñíîâíûõ íàïðàâëåíèé êîíñòèòóöèîííûõ ðàçâèòèé 
ÿâëÿåòñÿ âíåñåíèå â îñíîâíîé çàêîí ñòðàíû èçìåíåíèé è äîïîë-
íåíèé. Âî ìíîãèõ ñòðàíàõ ñ êëàññè÷åñêîé äåìîêðàòèåé òàêèå èç-
ìåíåíèÿ âíîñÿòñÿ äîñòàòî÷íî ÷àñòî, îäíàêî îíè íå âñåãäà íîñÿò 
âñåîáúåìëþùèé õàðàêòåð. Íàïðèìåð, â Îñíîâíîé Çàêîí Ôåäå-
ðàòèâíîé Ðåñïóáëèêè Ãåðìàíèÿ ñî äíÿ ïðèíÿòèÿ â 1949 ãîäó ïî 
2017 ãîä âíåñåíî îêîëî 230 èçìåíåíèé è äîïîëíåíèé. Èçìåíå-
íèÿ âíîñèëèñü ïî÷òè êàæäûé ãîä. Â òî æå âðåìÿ ýòè èçìåíåíèÿ 
íàøëè íåïîñðåäñòâåííîå îòðàæåíèå â ïðàâîâîì ïîëå è ïðàâî-
ïðèìåíèòåëüíîé ïðàêòèêå.

Åñëè ïîäîáíûå èçìåíåíèÿ âñåîáúåìëþùèå, òî ðåçóëüòàòû 
èõ ðåàëèçàöèè ïðîÿâëÿþòñÿ ÷åðåç îïðåäåëåííîå âðåìÿ, ÷òî 
îáóñëîâëåíî âîçìîæíûìè çàêîíîäàòåëüíûìè, èíñòèòóöèî-
íàëüíûìè è èíûìè èçìåíåíèÿìè, è äëÿ íèõ òðåáóåòñÿ îïðåäå-
ëåííûé ïåðåõîäíûé ïåðèîä. Ýòà ñèòóàöèÿ òèïè÷íà, îñîáåííî 
äëÿ ïåðåõîäíûõ ñòðàí, ãäå, êàê ïðàâèëî, êîíñòèòóöèîííûå èç-
ìåíåíèÿ êàñàþòñÿ îñíîâîïîëàãàþùèõ ïðàâîâûõ ðåãóëèðîâà-
íèé Êîíñòèòóöèè. 

Äëÿ õàðàêòåðèñòèêè ÷àñòîòû êîíñòèòóöèîííûõ èçìåíåíèé â 
ïåðåõîäíûõ ñòðàíàõ âîñïîëüçóåìñÿ ñïåöèàëèçèðîâàííîé áàçîé 
äàííûõ Comparative Constitutions Project (CCP)11, êîòîðàÿ ñîäåð-
æèò õàðàêòåðèñòèêè íàöèîíàëüíûõ êîíñòèòóöèé. Öåëü äàííîãî 
ïðîåêòà - ñîáðàòü âîåäèíî äàííûå îáî âñåõ êîíñòèòóöèÿõ, ñóùå-
ñòâóþùèõ â ïèñüìåííîé ôîðìå, íà÷èíàÿ ñ 1789 ã. Â áàçå äàííûõ 
íà äàííûé ìîìåíò ñîäåðæèòñÿ èíôîðìàöèÿ äî 2014 ã., êîòîðàÿ 
ïåðèîäè÷åñêè îáíîâëÿåòñÿ. Ñàìî ñóùåñòâîâàíèå òàêîé áàçû è 
åå ïîñòîÿííîå îáíîâëåíèå óæå ãîâîðÿò î ðîëè èçó÷åíèÿ âëèÿíèÿ 
êîíñòèòóöèé íà ñîöèàëüíóþ è ýêîíîìè÷åñêóþ ñèòóàöèþ â îáùå-
ñòâå. Â áàçå äàííûõ CCP ìîæíî íàéòè èíôîðìàöèþ î 29 ïåðå-
õîäíûõ ýêîíîìèêàõ. Â òàáëèöå 1 ïðèâåäåíà êàðòèíà èçìåíåíèé 
êîíñòèòóöèé ýòèõ ñòðàí ñ 1991 ïî 2014 ãã., ÷òî ïðèâîäèòñÿ ñóãóáî 
â êà÷åñòâå ïðèìåðà. Èçìåíåíèÿ â êîíñòèòóöèÿõ â áàçå äàííûõ 
CCP äåëÿòñÿ íà 3 íèæåïðèâåäåííûå ãðóïïû: ïðèíÿòèå íîâîé êîí-
ñòèòóöèè, âíåñåíèå èçìåíåíèé è äîïîëíåíèé è âîññòàíîâëåíèå 
ñòàðûõ êîíñòèòóöèé.

11 Elkins, Zachary, Tom Ginsburg, and James Melton. “Characteristics 
of National Constitutions, Version 2.0.” Comparative Constitutions 
Project. Last modified: April 18, 2014. Available at: http://www.
comparativeconstitutionsproject.org.
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Òàáëèöà 1. Êîíñòèòóöèîííûå èçìåíåíèÿ â ñòðàíàõ ñ ïå-
ðåõîäíîé ýêîíîìèêîé  â 1991-2014 ãã.12

 

Ïðèíÿòèå 
íîâîé 

êîíñòèòóöèè

Âîññòàíîâëåíèå 
ñòàðûõ  

êîíñòèòóöèé

Äîïîëíåíèÿ 
è 

èçìåíåíèÿ

Èòîãî

Àëáàíèÿ 2 0 3 5
Àðìåíèÿ 1 0 1 2
Àçåðáàéäæàí 2 0 2 4
Áåëàðóñü 1 0 2 3
Áîñíèÿ è 
Ãåðöåãîâèíà

1 0 1 2

Áîëãàðèÿ 1 0 4 5
Õîðâàòèÿ 1 0 4 5
×åõèÿ 1 0 7 8
Ýñòîíèÿ 1 0 1 2
Ãðóçèÿ 1 1 14 16
Âåíãðèÿ 1 0 9 10
Êàçàõñòàí 2 0 2 4
Êîñîâî 1 0 0 1
Êûðãûçñòàí 4 0 4 8
Ëàòâèÿ 0 1 9 10
Ëèòâà 1 0 5 6
Ìàêåäîíèÿ 1 0 7 8
Ìîëäîâà 1 0 8 9
Ìîíòåíåãðî 1 1 0 2
Ïîëüøà 2 0 1 3
Ðóìûíèÿ 1 0 1 2
Ðîññèÿ 1 0 5 6
Ñëîâàêèÿ 0 0 4 4
Ñëîâåíèÿ 1 0 5 6
Taäæèêèñòàí 1 0 2 3
Tóðêìåíèñòàí 2 0 4 6
Óêðàèíà 1 0 4 5
Óçáåêèñòàí 1 0 4 5
Ñåðáèÿ 3 0 3 6

Èòîãî         37 3 116 156

12   Â 2015-2016 ãîäàõ êîíñòèòóöèîííûå èçìåíåíèÿ îñóùåñòâëåíû, â ÷àñò-
íîñòè, â Àçåðáàéäæàíå, Áîëãàðèè, Ýñòîíèè, Àðìåíèè, Êûðãûçñòàíå, 
Ëàòâèè, Òàäæèêèñòàíå, Òóðêìåíèñòàíå.



13

Актуальные проблемы конституционного правосудия

Â öåëîì â ðàññìàòðèâàåìûé ïåðèîä â ñòðàíàõ ñ ïåðåõîäíîé 
ýêîíîìèêîé áûëî îñóùåñòâëåíî 157 êîíñòèòóöèîííûõ èçìåíå-
íèé, ïðè ýòîì áûëî ïðèíÿòî 37 íîâûõ êîíñòèòóöèé, âíåñåíî 116 
èçìåíåíèé è äîïîëíåíèé. Â íåêîòîðûõ ñòðàíàõ ÷èñëî êîíñòèòó-
öèîííûõ èçìåíåíèé ïðåâûñèëî 10. Âñå ýòî ñâèäåòåëüñòâóåò î 
áûñòðî ìåíÿþùèõñÿ ïðàâèëàõ èãðû â ñòðàíàõ ñ ïåðåõîäíîé ýêî-
íîìèêîé, äàæå íà óðîâíå îñíîâíîãî çàêîíà. Ïðè ýòîì íåëüçÿ çà-
áûâàòü, ÷òî ïðàêòè÷åñêè êàæäîå èçìåíåíèå â êîíñòèòóöèè ïðåä-
ïîëàãàåò ñîîòâåòñòâóþùèå èçìåíåíèÿ â çàêîíàõ è ïîäçàêîííûõ 
àêòàõ. Òîëüêî ïîñëå ïðèíÿòèÿ ýòèõ äîêóìåíòîâ è èõ ïðåòâîðåíèÿ 
â ïðàêòè÷åñêóþ æèçíü  èçìåíåíèÿ ìîãóò âëèÿòü íà ðåàëüíûå ñî-
öèàëüíî-ýêîíîìè÷åñêèå îòíîøåíèÿ. Êàê íàìè áûëî îòìå÷åíî, 
òàêàÿ ñèòóàöèÿ äåëàåò íåýôôåêòèâíûì èññëåäîâàíèå âëèÿíèÿ 
êîíñòèòóöèîííûõ ïðàâèë íà ýêîíîìè÷åñêèå ïîêàçàòåëè. Ïîýòîìó 
ïîçíàâàòåëüíûé ìåòîä, ìåòîäû ñðàâíèòåëüíîãî àíàëèçà è êëàñ-
ñèôèêàöèè ñòðàí ïðè ïîäîáíûõ èññëåäîâàíèÿõ íàìíîãî ýôôåê-
òèâíåå.

Äîáàâèì òàêæå, ÷òî êîíñòèòóöèîííûå èçìåíåíèÿ ïðèçâàíû 
ñóùåñòâåííî ïîâûñèòü êà÷åñòâî ýêîíîìè÷åñêèõ îòíîøåíèé, äî-
âåñòè äî ìèíèìóìà ðîëü ñóáúåêòèâíîãî ôàêòîðà, ïðåîäîëåòü 
âîçìîæíóþ ïîëèòè÷åñêóþ è ýêîíîìè÷åñêóþ ìîíîïîëèþ, èìïå-
ðàòèâíî-àäìèíèñòðàòèâíûå âìåøàòåëüñòâà â ýêîíîìè÷åñêèå 
îòíîøåíèÿ.

Ýòî ÷àñòî ïðåäïîëàãàåò ñóùåñòâåííîå ðåôîðìèðîâàíèå 
êîíñòèòóöèîííûõ ðåøåíèé îòíîñèòåëüíî èñïîëíèòåëüíîé âëàñ-
òè ïóòåì îáåñïå÷åíèÿ áîëåå àêòèâíîãî ó÷àñòèÿ íàðîäà â ôîð-
ìèðîâàíèè èñïîëíèòåëüíîé âëàñòè, ïîâûøåíèå ðîëè è îòâåò-
ñòâåííîñòè ïðàâèòåëüñòâà â îáåñïå÷åíèè ñòàáèëüíîãî ðàçâèòèÿ 
ñòðàíû, êîíêðåòèçàöèè òåêóùèõ, ñðåäíåñðî÷íûõ è ïåðñïåêòèâ-
íûõ ïðèîðèòåòîâ è ðåàëèçàöèè ðàâíîöåííîé ïðîãðàììíî-öåëå-
âîé ïîëèòèêè.

Êîíñòèòóöèîííûå ðåôîðìû ìîãóò ïîäíÿòü íà êà÷åñòâåííî íî-
âûé óðîâåíü ðîëü çàêîíîäàòåëüíîé âëàñòè, à òàêæå ïàðëàìåíò-
ñêîãî ìåíüøèíñòâà â îñóùåñòâëåíèè ïðàâîâîãî êîíòðîëÿ çà äåÿ-
òåëüíîñòüþ ïðàâèòåëüñòâà.

Ñ ó÷åòîì îïûòà ìåæäóíàðîäíûõ êîíñòèòóöèîííûõ ðàçâèòèé 
ïðåäóñìàòðèâàþòñÿ ðàâíîöåííûå ïðàâîâûå ïðîöåäóðû êîíñòè-
òóöèîííîé îòâåòñòâåííîñòè ïðàâèòåëüñòâà è åãî ÷ëåíîâ.   

Ñëåäóåò îòìåòèòü åùå îäíó âàæíóþ äåòàëü - êîíñòèòóöèè 
ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé â ÷àñòè äåêëàðàöèè îñíîâîïî-
ëàãàþùèõ ïðèíöèïîâ äîñòàòî÷íî áëèçêè. Ýòî ìîæåò îáúÿñíÿòüñÿ 
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àíàëîãè÷íîñòüþ îáñòîÿòåëüñòâ ïðèíÿòèÿ êîíñòèòóöèè è òåõ ïðî-
öåññîâ, êîòîðûìè ðóêîâîäñòâîâàëàñü ýëèòà ñòðàíû ïðè âûíåñå-
íèè íà îáñóæäåíèå âîïðîñîâ â ñâÿçè ñ îñíîâíûì çàêîíîì ñòðà-
íû. Â òàáëèöå 2 ïðèâîäÿòñÿ äàííûå î äåêëàðàöèè îñíîâîïîëàãà-
þùèõ ïðèíöèïîâ â êîíñòèòóöèÿõ ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé 
ïî ñîñòîÿíèþ íà êîíåö 2014 ã., â ÷àñòíîñòè äàííûå î äåêëàðàöèè 
÷åëîâå÷åñêîãî äîñòîèíñòâà, âåðõîâåíñòâà ïðàâà, äåìîêðàòè-
÷åñêèõ ñâîáîä, ñâîáîäíîãî ðûíêà13. 

Åäèíèöà â ýòîé òàáëèöå óêàçûâàåò íà äåêëàðèðîâàíèå ñîîò-
âåòñòâóþùåãî ïðèíöèïà, à íîëü - íà åãî îòñóòñòâèå.

Òàáëèöà 2. Äåêëàðèðîâàíèå îñíîâîïîëàãàþùèõ 
ïðèíöèïîâ â êîíñòèòóöèÿõ ñòðàí ñ ïåðåõîäíîé 
ýêîíîìèêîé (2014 ã.)

Ñòðàíà Äîñòîèíñòâî 
÷åëîâåêà

Âåðõîâåíñòâî 
ïðàâà14

Äåìîêðàòèÿ Ðûíîê

Àëáàíèÿ 1 1 1 1
Àðìåíèÿ 1 1 1 0

Àçåðáàéäæàí 1 1 1 1

Áåëàðóñü 1 1 1 0

Áîñíèÿ è 
Ãåðöåãîâèíà

1 1 1 1

Áîëãàðèÿ 1 1 1 1

Õîðâàòèÿ 1 1 1 1

×åõèÿ 1 1 1 0

Ýñòîíèÿ 1 1 1 0

Ãðóçèÿ 1 1 1 0

Âåíãðèÿ 1 1 1 0

13 Â ðàìêàõ äàííîãî ìàòåðèàëà ìû íå îáðàòèìñÿ ê èìåþùèìñÿ â îòäåëü-
íûõ ñòðàíàõ âíóòðèêîíñòèòóöèîííûì ïðîòèâîðå÷èÿì, êîãäà íàðÿäó ñ 
ïðîâîçãëàøåíèåì ïðàâîâîãî ãîñóäàðñòâà è  íåïîñðåäñòâåííîãî  äåé-
ñòâèÿ ïðàâ ÷åëîâåêà çàêðåïëÿåòñÿ òàêæå òàê íàçûâàåìûé ïðèíöèï 
“âåðõîâåíñòâà çàêîíà”. Ýòî õàðàêòåðíî òîëüêî îòäåëüíûì ñòðàíàì 
áûâøåãî ÑÑÑÐ è íóæäàåòñÿ â ïðåîäîëåíèè.  

14 Â áàçå äàííûõ ïðèíöèï âåðõîâåíñòâà ïðàâà ñ÷èòàåòñÿ ñóùåñòâóþ-
ùèì, åñëè ýòî íåïîñðåäñòâåííî îòìå÷åíî â òåêñòå êîíñòèòóöèè èëè 
ñëåäóåò èç îáùåé ôîðìóëèðîâêè îñíîâîïîëàãàþùèõ êîíñòèòóöèîí-
íûõ ïðèíöèïîâ, à òàêæå èç ãàðàíòèðîâàíèÿ íåïîñðåäñòâåííîãî äåé-
ñòâèÿ îñíîâîïîëàãàþùèõ ïðàâ. Ïðè îïðåäåëåíèè íàëè÷èÿ ïîñëåäíåãî 
ïðèíÿòû çà îñíîâàíèå òàêæå ñëåäóþùèå îáñòîÿòåëüñòâà: çàêðåïëåíû 
ëè â òåêñòå êîíñòèòóöèè ïðèíöèïû âåðõîâåíñòâà ïðàâà, çàêîííîñòè 
èëè Rechtsstaat.
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Êàçàõñòàí 1 1 1 0

Êîñîâî 1 1 1 1

Êûðãûçñòàí 1 1 1 0

Ëàòâèÿ 1 1 1 0

Ëèòâà 1 1 1 0

Ìàêåäîíèÿ 1 1 1 1

Ìîëäîâà 1 1 1 1

Ìîíòåíåãðî 1 1 1 1

Ïîëüøà 1 1 1 0

Ðóìûíèÿ 1 1 1 1

Ðîññèÿ 1 1 1 0

Ñëîâàêèÿ 1 1 1 1

Ñëîâåíèÿ 1 1 1 1

Taäæèêèñòàí 1 1 1 0

Tóðêìåíèñòàí 1 1 1 0

Óêðàèíà 1 1 1 0

Óçáåêèñòàí 1 1 1 0

Ñåðáèÿ 1 1 1 1

Èç òàáëèöû âèäíî, ÷òî âñå ñòðàíû áåç èñêëþ÷åíèÿ ïðîâîçãëà-
ñèëè ïðèíöèïû óâàæåíèÿ ÷åëîâå÷åñêîãî äîñòîèíñòâà, âåðõîâåí-
ñòâà ïðàâà è äåìîêðàòèè êàê îñíîâîïîëàãàþùèå äëÿ ñâîèõ ñòðàí 
ïðèíöèïû. Áîëüøèíñòâî ñòðàí íà óðîâíå Êîíñòèòóöèè ïðîâîç-
ãëàñèëè ðûíî÷íûå ìåõàíèçìû óïðàâëåíèÿ ýêîíîìèêîé. Òåì íå 
ìåíåå èäåíòè÷íîñòü ïðîâîçãëàøåííûõ ïðèíöèïîâ íå îçíà÷àåò 
èäåíòè÷íîñòü ñîöèàëüíî-ýêîíîìè÷åñêîãî ïîëîæåíèÿ. Ïðåäëàãà-
åìûé â íàñòîÿùåé ñòàòüå ìåòîä ïîçâîëÿåò îïðåäåëèòü è “èçìå-
ðèòü” ýòè îòëè÷èÿ.

2. Îïèñàíèå äàííûõ
Â ïðåäëàãàåìîì ìåòîäå ñðàâíèòåëüíîãî àíàëèçà èñïîëüçó-

åòñÿ êîìïëåêñíàÿ ñèñòåìà èíäèêàòîðîâ, â êîòîðîé óñëîâíî ìîæ-
íî âûäåëèòü òðè ãðóïïû, íà îñíîâàíèè êîòîðûõ ìîæíî îöåíèòü 
óðîâåíü êîíñòèòóöèîíàëèçìà: õàðàêòåðèñòèêè ïðàâîâîãî ãîñó-
äàðñòâà, õàðàêòåðèñòèêè äåìîêðàòè÷åñêèõ ðàçâèòèé è ñîöèàëü-
íî-ýêîíîìè÷åñêèå ïîêàçàòåëè. Èìåííî ýòà ãðóïïà èíäèêàòîðîâ 
èñïîëüçóåòñÿ â ëèòåðàòóðå ïî êîíñòèòóöèîííîé ýêîíîìèêå15.

Êàê îòìå÷àëîñü, äëÿ îïðåäåëåíèÿ óðîâíÿ êîíñòèòóöèîíà-

15  Àðóòþíÿí Ã.Ã. Êîíñòèòóöèîíàëèçì: óðîêè, âûçîâû, ãàðàíòèè. – Êèåâ: 
Ëîãîñ, 2011.
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ëèçìà íåîáõîäèìî îöåíèòü, íàñêîëüêî ïðåòâîðåíû â æèçíü 
êîíñòèòóöèîííûå íîðìû è îñíîâîïîëàãàþùèå ïðèíöèïû, ñòå-
ïåíü èõ ðåàëèçàöèè.  Çà èñêëþ÷åíèåì ãðóïïû ñîöèàëüíî-ýêî-
íîìè÷åñêèõ èíäèêàòîðîâ, ôàêòîðû äâóõ äðóãèõ ãðóïï â íåêîòî-
ðîì ñìûñëå ñîäåðæàò ýëåìåíò êà÷åñòâåííîé îöåíêè. Êàê áû íè 
áûëè îöåíåíû ýòè ôàêòîðû - ïîñðåäñòâîì îïðîñîâ èëè íà îñíî-
âàíèè îöåíîê ýêñïåðòîâ - ïîäîáíàÿ ñèòóàöèÿ ïðèâîäèò ê òîìó, 
÷òî â äåéñòâèòåëüíîñòè âñëåäñòâèå ïðèìåíåíèÿ ìåòîäîâ ñáî-
ðà è îáðàáîòêè èíôîðìàöèè (à èíîãäà òàêæå ïî ïîëèòè÷åñêèì 
ìîòèâàì è èñõîäÿ èç ïðåäïî÷òåíèé àâòîðîâ) ýòè îöåíêè ìîãóò 
áûòü èñêàæåíû. Äëÿ áîëåå îáúåêòèâíîé îöåíêè íåîáõîäèìî 
èñïîëüçîâàòü ïîêàçàòåëè, ïîëó÷åííûå èç ðàçíûõ èñòî÷íèêîâ â 
ðåçóëüòàòå ïðèìåíåíèÿ ðàçëè÷íûõ ìåòîäîâ. ×åì áîëüøå èñòî÷-
íèêîâ è ïîêàçàòåëåé áóäåò èñïîëüçîâàíî, òåì áîëåå òî÷íûìè 
áóäóò ïîëó÷åííûå ðåçóëüòàòû. Ïðîöåññ ñîçäàíèÿ áàçû äàííûõ 
îá îöåíêå êîíñòèòóöèîíàëèçìà ïðåäñòàâëåí â íèæåïðèâåäåí-
íîì Ïðèëîæåíèè 1.

Îïèñàííûé íèæå ìíîãîóðîâíåâûé ìåòîä îöåíêè èíäèêàòî-
ðîâ êîíñòèòóöèîíàëèçìà ïîçâîëÿåò èñïîëüçîâàòü ñðàâíèòåëüíî 
áîëüøåå êîëè÷åñòâî ïîêàçàòåëåé è èñòî÷íèêîâ. Â òîæå âðåìÿ 
íóæíî ó÷èòûâàòü, ÷òî êîëè÷åñòâî èíäèêàòîðîâ îãðàíè÷åíî ðàç-
ìåðîì âûáîðêè.

Â ýòîé ÷àñòè ìû ïî âîçìîæíîñòè äåòàëüíî îïèøåì òîëüêî òå 
äàííûå, êîòîðûå áóäóò èñïîëüçîâàíû â ïðèìåðå, îïèñûâàþùåì 
ïðèìåíåíèå ìåòîäèêè, ïðèâåäåííîé â ðàçäåëå 5 íàñòîÿùåé ñòà-
òüè. Âìåñòå ñ òåì îòìåòèì, ÷òî ìíîãèå äðóãèå ïåðåìåííûå, êî-
òîðûå ìîãóò áûòü âêëþ÷åíû â ïðîâîäèìûå ïî ïðåäëàãàåìîé ìå-
òîäèêå èññëåäîâàíèÿ, çäåñü íå ïðåäñòàâëåíû. Â ÷àñòíîñòè, íàäî 
îòìåòèòü èíäèêàòîðû, êîòîðûå ðàññ÷èòûâàþòñÿ îðãàíèçàöèåé 
World of Justice Project16. Ýòîò ïîêàçàòåëü íå ðàññìàòðèâàåòñÿ â 
ïîêàçàòåëüíîì ïðèìåðå íàñòîÿùåé ñòàòüè, òàê êàê äëÿ ðÿäà ïå-
ðåõîäíûõ ñòðàí îí ïîêà åùå íå ðàññ÷èòûâàåòñÿ.

Äëÿ ðàññìàòðèâàåìîãî â ðàìêàõ íàñòîÿùåãî èññëåäîâàíèÿ 
ïðèìåðà èçó÷àþòñÿ íåñêîëüêî èñòî÷íèêîâ èíôîðìàöèè, â ÷àñò-
íîñòè áàçû äàííûõ:

 Âñåìèðíîãî áàíêà World Development Indicators17, WDI;
 Ôðèäîì Õàóñ äëÿ ïåðåõîäíûõ ýêîíîìèê Nations in 

Transition18, FHNT;

16  https://worldjusticeproject.org.
17  http://data.worldbank.org/.
18  https://freedomhouse.org/report/nations-transit/nations-transit-2014.
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 Ôðèäîì Õàóñ Freedom in the World 19, FHFW;
 Èíäèêàòîðû êà÷åñòâà óïðàâëåíèÿ World Governance 

Indicators20, WDI;
 Òðàíñïàðåíñè Èíòåðíåéøíë, Corruption Perseption Index21, TI;
 Ïðîãðàìì ðàçâèòèÿ Îáúåäèíåííûõ Íàöèé, Human 

Development Index22, UNDP HDI;
 Herritage Foundation Index of Economic Freedom 201423, HF.
Äëÿ ïðîâåäåíèÿ èññëåäîâàíèÿ ìû èñïîëüçóåì äàííûå 29 ïå-

ðåõîäíûõ ñòðàí çà 2014 ã. Òàê êàê ðàññìàòðèâàåìàÿ âûáîðêà äî-
ñòàòî÷íî ìàëà, ìû óæå íà ïðåäâàðèòåëüíîì ýòàïå îòáèðàåì ïî 
îäíîé ïåðåìåííîé, êîòîðàÿ îïèñûâàåò òó èëè èíóþ ñîñòàâëÿþ-
ùóþ ñîöèàëüíî-ýêîíîìè÷åñêèõ, äåìîêðàòè÷åñêèõ è èíñòèòóöè-
îíàëüíûõ õàðàêòåðèñòèê ñòðàí. Òàê, íàïðèìåð, ïîêàçàòåëè êîð-
ðóïöèè ìîæíî íàéòè ñðàçó â òðåõ áàçàõ äàííûõ: Freedom House, 
World Governance Indicators è Transparency International. 

Âûáîð ïîêàçàòåëåé îñóùåñòâëÿåòñÿ èñõîäÿ èç ñëåäóþùèõ êðè-
òåðèåâ: 1) ñïåöèàëèçàöèÿ èñòî÷íèêà èíôîðìàöèè; 2) èñïîëüçî-
âàíèå íàèáîëüøåãî ÷èñëà èñòî÷íèêîâ èíôîðìàöèè âî èçáåæàíèå 
ñìåùåííûõ îöåíîê. Íàïðèìåð, èíäèêàòîð êîððóïöèè ìû âûáè-
ðàåì èç Transparency International, êîòîðàÿ ÿâëÿåòñÿ ñïåöèàëèçè-
ðîâàííîé îðãàíèçàöèåé ïî îöåíêå êîððóïöèè, à äàííûå Freedom 
House è World Development Indicators èñïîëüçóþòñÿ íàìè äëÿ îöåí-
êè äðóãèõ õàðàêòåðèñòèê. Òàêîé ïîäõîä ïîçâîëÿåò íàì âîñïîëüçî-
âàòüñÿ âñåìè òðåìÿ èñòî÷íèêàìè èíôîðìàöèè, à óðîâåíü êîððóï-
öèè èçìåðÿòü ñ ïîìîùüþ ñïåöèàëèçèðîâàííîãî èíäèêàòîðà.

Íåîáõîäèìî îòìåòèòü, ÷òî óæå íà ýòîì ýòàïå íàäî ïðîâåñòè 
êîððåëÿöèîííûé àíàëèç è âûáðàòü ïåðåìåííóþ èç ñîâîêóïíîñòè 
õàðàêòåðèñòèê, èìåþùèõ âûñîêèå çíà÷åíèÿ êîýôôèöèåíòîâ êîð-
ðåëÿöèé. Â ÷àñòíîñòè, êîýôôèöèåíò êîððåëÿöèè ìåæäó âñåìè 
òðåìÿ ïîêàçàòåëÿìè êîððóïöèè íà äàííîé âûáîðêå ïðåâûøàåò 
çíà÷åíèå 0.9. Òàêîé ïîäõîä ïîçâîëÿåò áûòü óâåðåííûì, ÷òî, íå 
òåðÿÿ èíôîðìàöèè, ìû óìåíüøàåì ÷èñëî èññëåäóåìûõ ïåðåìåí-
íûõ, ÷òî äàåò âîçìîæíîñòü äëÿ ïðîâåäåíèÿ äàëüíåéøèõ èññëå-
äîâàíèé íà íåáîëüøîé âûáîðêå ñòðàí.

Â ñëåäóþùåé òàáëèöå ïðèâåäåíû âñå ïåðåìåííûå, êîòîðûå 
ìû âûáðàëè âûøåîïèñàííûì ñïîñîáîì äëÿ ïðîâåäåíèÿ èññëå-

19  https://freedomhouse.org/report/freedom-world/freedom-world-2014.
20  http://info.worldbank.org/governance/wgi/index.aspx#home.
21 https://www.transparency.org/.
22 http://hdr.undp.org/en/content/human-development-index-hdi.
23 http://www.heritage.org/index/explore.
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äîâàíèé, à òàêæå ñòàòèñòè÷åñêèå õàðàêòåðèñòèêè ýòèõ äàííûõ. 
Ðÿäîì ñ íàçâàíèåì ïåðåìåííîé îáîçíà÷åíû èñòî÷íèê èíôîð-
ìàöèè è ñîîòâåòñòâóþùàÿ áàçà äàííûõ. Â îáùåé ñëîæíîñòè ðàñ-
ñìàòðèâàþòñÿ 17 ïîêàçàòåëåé. 

Òàáëèöà 3. Ñòàòèñòè÷åñêèå õàðàêòåðèñòèêè ïåðåìåííûõ 
                         îöåíêè óðîâíÿ êîíñòèòóöèîíàëèçìà

 

Ìèíèìóì Ìàêñèìóì Ñðåäíåå Ñòàíä. 
îòê.

Èçáèðàòåëüíûé 
ïðîöåññ FHNT

1.250 7.000 3.991 2.037

Ãðàæäàíñêîå 
îáùåñòâî FHNT

1.500 7.000 3.578 1.841

Íåçàâèñèìàÿ ìåäèà 
FHNT

1.500 7.000 4.526 1.665

Ýôôåêòèâíîñòü 
ïðàâëåíèÿ WGI

-0.864 1.046 0.112 0.618

Ïîëèòè÷åñêàÿ 
ñòàáèëüíîñòü – íåò 
íàñèëèþ WGI

-1.988 1.012 0.067 0.672

Ðåãóëèðîâàíèå 
êà÷åñòâà WGI

-2.089 1.675 0.138 0.877

Âåðõîâåíñòâî ïðàâà  
WGI

-1.331 1.365 -0.067 0.724

Ïðàâî ãîëîñà è 
îò÷åòíîñòü WGI

-2.222 1.169 -0.093 0.954

Ïîëèòè÷åñêèé 
ïëþðàëèçì è 
ó÷àñòèå FHFW

0.000 16.000 10.034 5.179

Ñâîáîäà ñëîâà è 
âåðîèñïîâåäàíèÿ 
FHFW

1.000 16.000 10.690 4.804

Ïðàâî àññîöèàöèé è 
îðãàíèçàöèé FHFW

0.000 12.000 7.862 4.015

Ïåðñîíàëüíàÿ 
àâòîíîìèÿ è ïðàâî 
ëè÷íîñòè FHFW

3.000 15.000 9.966 3.530

Èíäåêñ âîñïðèÿòèÿ 
êîððóïöèè TI

17.000 69.000 40.483 13.514

Èíäåêñ Äæèíè WB 
WDI

24.000 44.000 31.690 5.333

Óðîâåíü áåäíîñòè  
WB WDI

3.000 32.000 17.276 7.973

Ïðàâî íà èìóùåñòâî 
HI

5.000 90.000 37.931 18.685

Èíäåêñ ðàçâèòèÿ 
÷åëîâå÷åñêîãî 
ïîòåíöèàëà UNDP

0.624 0.880 0.774 0.065
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3. Måòîäîëîãèÿ ïðîâåäåíèÿ êîíñòèòóöèîííîé 
      äèàãíîñòèêè

Äëÿ îïðåäåëåíèÿ óðîâíÿ êîíñòèòóöèîíàëèçìà è âîçäåéñòâèÿ 
íà íåãî ñèñòåì èíäèêàòîðîâ â äàííîé ðàáîòå ïðåäëàãàåòñÿ ìíî-
ãîóðîâíåâûé ïîäõîä, ñõåìàòè÷åñêè èçîáðàæåííûé íà íèæåïðè-
âåäåííîì ðèñóíêå.  Ïðåäâàðèòåëüíûé ýòàï äàííîãî ìåòîäà îïè-
ñàí â ïðåäûäóùåì ðàçäåëå. 

Ðèñóíîê 1. Êîí-
öåïòóàëüíàÿ ñõåìà 
îïðåäåëåíèÿ óðîâíÿ 
è àíàëèçà êîíñòèòó-
öèîíàëèçìà
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Â êîíöåïòóàëüíîé ñõåìå îïðåäåëåíèÿ óðîâíÿ è àíàëèçà êîí-
ñòèòóöèîíàëèçìà ïðåäëàãàåòñÿ ïðîâåäåíèå èññëåäîâàíèÿ â 5 
ýòàïîâ: 
1) îïðåäåëåíèå èíòåãðàëüíîãî óðîâíÿ êîíñòèòóöèîííîé ñòà-

áèëüíîñòè;
2) îïðåäåëåíèå ëàòåíòíûõ ôàêòîðîâ ëèáî íàèáîëåå âàæíûõ ïå-

ðåìåííûõ, õàðàêòåðèçóþùèõ óðîâåíü êîíñòèòóöèîíàëèçìà 
(ôàêòîðíûé àíàëèç ïîçâîëÿåò îïðåäåëèòü òàêèå ôàêòîðû, 
ñîêðàùàÿ òåì ñàìûì ÷èñëî îáúÿñíÿþùèõ ïåðåìåííûõ äëÿ 
ïðîâåäåíèÿ äàëüíåéøèõ èññëåäîâàíèé);

3) ðàçáèåíèå ñòðàí íà îòíîñèòåëüíî îäíîðîäíûå êëàñòåðû è èñ-
ñëåäîâàíèå âàæíåéøèõ õàðàêòåðèñòèê, èñõîäÿ èç ðåçóëüòà-
òîâ ìåæêëàñòåðíîãî ðàçáèåíèÿ;

4) èññëåäîâàíèÿ âíóòðè êàæäîãî êëàñòåðà ñ öåëüþ îïðåäåëåíèÿ 
íàèáîëåå âàæíûõ õàðàêòåðèñòèê âíóòðè êëàñòåðîâ è íàèáî-
ëåå òèïè÷íûõ ñòðàí;

5) ðàçðàáîòêà ïðåäëîæåíèé îòíîñèòåëüíî óïðàâëåí÷åñêèõ ðå-
øåíèé.

Ïðîâåäåíèå óêàçàííûìè ýòàïàìè êîìïëåêñíîãî èññëåäîâàíèÿ 
íà îñíîâàíèè ñðàâíèòåëüíîãî àíàëèçà ñòðàí ñ íåêîòîðîé ïåðèî-
äè÷íîñòüþ ôîðìèðóåò óíèôèöèðîâàííûé ìåòîä êîíñòèòóöèîííîé 
äèàãíîñòèêè. Àíàëèòè÷åñêèå ìåòîäû âñåõ ýòàïîâ, ñîñòàâëÿþùèõ 
÷àñòü ìåòîäîëîãèè, ìîãóò ïðèìåíÿòüñÿ ïî îòäåëüíîñòè, îäíàêî 
ñîâîêóïíîñòü ýòèõ ìåòîäîâ, ëîãèêà ïîñëåäîâàòåëüíîñòè øàãîâ 
è ïîøàãîâîå èñïîëüçîâàíèå ïîëó÷åííûõ ðåçóëüòàòîâ ïîçâîëÿþò 
ãëóáîêî è âñåñòîðîííå èçó÷èòü ïðîáëåìó îöåíêè óðîâíÿ êîíñòèòó-
öèîíàëèçìà. Îäíàêî âàæíåå òî îáñòîÿòåëüñòâî, ÷òî ìåòîäîëîãèÿ 
ïîçâîëÿåò ïðåäëîæèòü ñîâîêóïíîñòü äåéñòâèé, íåîáõîäèìûõ äëÿ 
îñóùåñòâëåíèÿ ìåðîïðèÿòèé, íàïðàâëåííûõ íà âîññòàíîâëåíèå 
äåôèöèòà êîíñòèòóöèîíàëèçìà, è óïðàâëåíèÿ èìè. 

Ìåòîä ïîçâîëÿåò, â ÷àñòíîñòè, ïðîñëåäèòü çà èçìåíåíèåì èí-
òåãðàëüíîãî óðîâíÿ êîíñòèòóöèîííîé ñòàáèëüíîñòè äëÿ òîé èëè 
èíîé ñòðàíû, ïîíÿòü, èçìåíèëîñü ëè ïîëîæåíèå ñòðàí â êëàñòå-
ðàõ, îïðåäåëèòü èçìåíåíèÿ íàèáîëåå âàæíûõ ïîêàçàòåëåé, êîòî-
ðûìè îáóñëîâëåíî ðàçäåëåíèå ñòðàí íà êëàñòåðû, à òàêæå îïðå-
äåëèòü íàèáîëåå âàæíûå ïîêàçàòåëè âíóòðè êëàñòåðîâ.

Íåîáõîäèìî îòìåòèòü, ÷òî ýòîò ïîäõîä, ïî ñóòè, ÿâëÿåòñÿ ñðàâ-
íèòåëüíûì àíàëèçîì óðîâíÿ êîíñòèòóöèîíàëèçìà, òàê êàê ðåçóëü-
òàòû, ïîëó÷åííûå ïî ïðèìåðó îòäåëüíîé ñòðàíû,  èìåþò çíà÷åíèå 
ëèøü â ñðàâíåíèè ñ äðóãèìè ñòðàíàìè âûáîðêè. Â ýòîì àñïåêòå 
äëÿ ïðèìåíåíèÿ ýòîãî ìåòîäà âàæíà àäåêâàòíàÿ âûáîðêà ñòðàí. 
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Ñòðàíû ñ ïåðåõîäíîé ýêîíîìèêîé, êîòîðûå çà ïîñëåäíèå äå-
ñÿòèëåòèÿ ïðîøëè àíàëîãè÷íûé ïóòü êîíñòèòóöèîííûõ ðåôîðì, 
ÿâëÿþòñÿ äîñòàòî÷íî îäíîðîäíîé âûáîðêîé äëÿ ñðàâíèòåëüíîãî 
àíàëèçà. Â òî æå âðåìÿ îäíîðîäíàÿ âûáîðêà ïðèâîäèò ê òîìó, ÷òî 
÷àñòî îíà áûâàåò äîñòàòî÷íî ìàëà. Ýòî îáñòîÿòåëüñòâî âûäâèãà-
åò íåêîòîðûå îãðàíè÷åíèÿ, êîòîðûå ó÷òåíû â ïðåäëàãàåìîì ïîä-
õîäå. Â ÷àñòíîñòè, íà ïðåäâàðèòåëüíîì è ïåðâîì ýòàïàõ ìåòîäà 
÷èñëî îáúÿñíÿþùèõ ïåðåìåííûõ ïî âîçìîæíîñòè ñîêðàùàåòñÿ 
òàêèì îáðàçîì, ÷òîáû íå èìåëà ìåñòî «ïîòåðÿ» âàæíîé èíôîð-
ìàöèè. 

3.1. Èíòåãðàëüíûé óðîâåíü êîíñòèòóöèîííîé 
                ñòàáèëüíîñòè

Â ðàáîòå Ã. Àðóòþíÿíà24 â êà÷åñòâå èíñòðóìåíòà êîíñòèòóöè-
îííîé äèàãíîñòèêè ïðåäëàãàåòñÿ èíòåãðàëüíûé ïîêàçàòåëü êîí-
ñòèòóöèîííîñòè, ðàññ÷èòûâàåìûé ñëåäóþùèì îáðàçîì:

(1)

ãäå U
i
 - èíòåãðàëüíûé óðîâåíü êîíñòèòóöèîííîé ñòàáèëüíîñòè;

x
ij
 - õàðàêòåðèñòèêà j-ãî èíäèêàòîðà i-òîé ñòðàíû (ãðóïïû);

x
j
(ý) - õàðàêòåðèñòèêà ýòàëîííîãî èíäèêàòîðà (ñðåäíåå çíà÷å-

íèå, ìåäèàíà è ò.ä.);

 j - êîýôôèöèåíòû ïàðíîé êîððåëÿöèè;
(xj) - âàðèàöèÿ èíäèêàòîðà xj.
Äàííûé àíàëèç èìååò ñìûñë ïðîâîäèòü, èñïîëüçóÿ òîëüêî 

òàêèå èíäèêàòîðû, êîòîðûå èìåþò äîñòàòî÷íî âûñîêèé óðîâåíü 
êîððåëÿöèè. Èñïîëüçîâàíèå èíäèêàòîðîâ ñ íåâûñîêèì óðîâ-
íåì êîððåëÿöèè ïðèâîäèò ê íåîïðàâäàííî âûñîêîìó óäåëüíîìó 
âåñó äàííîãî èíäèêàòîðà â èíòåãðàëüíîì ïîêàçàòåëå. Óñòðàíå-
íèå âîçìîæíîãî èñêàæåíèÿ îáóñëàâëèâàåò òàêæå íåîáõîäèìîñòü 
ðàçðàáîòêè èíûõ èíñòðóìåíòîâ, ïðåäëàãàåìûõ äàëåå â ñòàòüå. 
Ïðè ðàñ÷åòå èíòåãðàëüíîãî ïîêàçàòåëÿ äëÿ ïåðåõîäíûõ ñòðàí ìû 
âî èçáåæàíèå ñìåùåííûõ îöåíîê áóäåì èñïîëüçîâàòü âûñîêî 
êîððåëèðîâàííûå ïîêàçàòåëè.

24 Àðóòþíÿí Ã.Ã. Êîíñòèòóöèîííûé ìîíèòîðèíã. – Åðåâàí: Íæàð, 2016. 
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3.2. Ôàêòîðíûé àíàëèç

Öåëüþ ôàêòîðíîãî àíàëèçà ÿâëÿåòñÿ óìåíüøåíèå êîëè÷åñòâà 
îáúÿñíÿþùèõ ïåðåìåííûõ ñ ìèíèìàëüíûìè âîçìîæíûìè ïîòåðÿ-
ìè ïåðâîíà÷àëüíîé èíôîðìàöèè. Ïðè ýòîì ÷åì âûøå êîððåëÿöèÿ 
ìåæäó èñõîäíûìè äàííûìè, òåì àäåêâàòíåå áóäóò ïîëó÷åííûå ðå-
çóëüòàòû. Îñíîâíûì ìåòîäîì ôàêòîðíîãî àíàëèçà ÿâëÿåòñÿ ìå-
òîä ãëàâíûõ êîìïîíåíò25, êîòîðûé ìû ñ÷èòàåì öåëåñîîáðàçíûì 
ïðèìåíèòü. Â îñíîâå àíàëèçà ãëàâíûõ êîìïîíåíò ëåæèò ìàòåìà-
òè÷åñêèé ìåòîä íàõîæäåíèÿ ñîáñòâåííûõ çíà÷åíèé è ñîáñòâåííûõ 
âåêòîðîâ êîððåëÿöèîííîé ìàòðèöû. Îñíîâíîå óðàâíåíèå ôàêòîð-
íîãî àíàëèçà âûðàæàåòñÿ ñëåäóþùèì îáðàçîì:

   R=AA',                           (2)

ãäå R – êîððåëÿöèîííàÿ ìàòðèöà èñõîäíûõ ïåðåìåííûõ, À - 
ìàòðèöà, êàæäûé ýëåìåíò êîòîðîé aik  - êîìïîíåíòíàÿ íàãðóçêà 
ïåðåìåííîé i (ñòðîêà) ïî êîìïîíåíòå k (ñòîëáåö).

Ïîëíóþ äèñïåðñèþ êàæäîé ïåðåìåííîé ìîæíî ðàçëîæèòü ïî 
êîìïîíåíòàì, èñïîëüçóÿ êîýôôèöèåíò êîìïîíåíòíîé íàãðóçêè, 
âîñïîëüçîâàâøèñü òåì îáñòîÿòåëüñòâîì, ÷òî ñóììà êâàäðàòîâ 
êîìïîíåíòíûõ íàãðóçîê ðàâíà ñîáñòâåííîìó çíà÷åíèþ ðàññìà-
òðèâàåìîé êîìïîíåíòû

     
                                        λi=∑i

Naij
2 , (3)

ãäå N - êîëè÷åñòâî ïåðåìåííûõ.
Â äàííîé ñòàòüå ìû âîñïîëüçóåìñÿ àíàëèçîì ãëàâíûõ êîì-

ïîíåíò, âûáðàâ íå âñå êîìïîíåíòû, à òîëüêî òå, êîòîðûå èìåþò 
íàèáîëüøåå âëèÿíèå íà äèñïåðñèþ. Äëÿ îïðåäåëåíèÿ êîìïî-
íåíò ñ íàèáîëüøèì âëèÿíèåì èñïîëüçóåì ïîíÿòèå “îáùíîñòü” 
(Communality). Îíî îïðåäåëÿåòñÿ êàê ñóììà êâàäðàòîâ êîýôôè-
öèåíòîâ íàãðóçîê ïî êîìïîíåíòàì. Èíûìè ñëîâàìè, ñóììà êâà-
äðàòîâ êîýôôèöèåíòîâ íàãðóçîê ïî ñòîëáöó äàåò ñîáñòâåííîå 
çíà÷åíèå êîìïîíåíòû, à ñóììà çíà÷åíèé ïî ñòðîêå – “îáùíîñòü”. 
Â öåëîì “îáùíîñòü” âûðàæàåòñÿ ñëåäóþùåé ôîðìóëîé:

   hi=∑j
Maij

2 ,     (4)

ãäå M - êîëè÷åñòâî ïåðåìåííûõ.
25  R. L. Gorsuch, Factor Analysis, 2-nd Edition. 
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Ïîíÿòèå îáùíîñòè î÷åíü âàæíî â òàêèõ ñèòóàöèÿõ, êîãäà èñ-
ñëåäóåòñÿ íåáîëüøàÿ âûáîðêà. Â öåëîì äëÿ ïîëó÷åíèÿ óäîâëåò-
âîðèòåëüíûõ îöåíîê ñ ïîìîùüþ ôàêòîðíîãî àíàëèçà íåîáõîäè-
ìà äîñòàòî÷íî áîëüøàÿ âûáîðêà. Â íàøåì ñëó÷àå âûáîðêà ñîñòî-
èò èç 29 ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé. Â òàêèõ ñëó÷àÿõ óäîâ-
ëåòâîðèòåëüíûå ðåçóëüòàòû ìîæíî ïîëó÷èòü â òîì ñëó÷àå, êîãäà 
ñðåäíåå çíà÷åíèå îáùíîñòåé äîñòàòî÷íî âåëèêî26. Â íàøåì 
èññëåäîâàíèè äëÿ ïîëó÷åíèÿ âûñîêîãî ñðåäíåãî çíà÷åíèÿ îáù-
íîñòåé ìû ñíà÷àëà ïðîâîäèì êîððåëÿöèîííûé àíàëèç ïåðåìåí-
íûõ, âêëþ÷åííûõ â èññëåäîâàíèå íà ïðåäâàðèòåëüíîì ýòàïå27. 
Òå ïåðåìåííûå, êîòîðûå èìåþò íèçêîå çíà÷åíèå êîýôôèöèåíòà 
êîððåëÿöèè, â äàëüíåéøåì àíàëèçå ñ îñòàëüíûìè ïåðåìåííûìè 
èñïîëüçóþòñÿ êàê îòäåëüíûå ïåðåìåííûå.

Äëÿ îïðåäåëåíèÿ ÷èñëà ôàêòîðîâ ìû âîñïîëüçóåìñÿ êðèòåðè-
åì Êàéçåðà. Îòáèðàþòñÿ òîëüêî òå ôàêòîðû, ñîáñòâåííûå çíà÷å-
íèÿ êîòîðûõ áîëüøå 1. Äëÿ ïðîâåäåíèÿ ôàêòîðíîãî àíàëèçà íàìè 
ïðèìåíÿåòñÿ ìåòîä âðàùåíèÿ îñåé "êâàðòèìàêñ". Ñ ïîìîùüþ ïî-
ëó÷åííîé  ôàêòîðíîé ñòðóêòóðû ñòðîÿòñÿ îöåíêè çíà÷åíèé ôàêòî-
ðîâ äëÿ êàæäîãî îáúåêòà, â íàøåì ñëó÷àå äëÿ êàæäîé ñòðàíû, êî-
òîðûå çàòåì èñïîëüçóþòñÿ â êëàñòåðíîì è äèñêðåòíîì àíàëèçàõ.

Ìåòîä èñïîëüçîâàíèÿ îöåíîê ôàêòîðîâ, ïîëó÷åííûõ ñ ïîìî-
ùüþ ôàêòîðíîãî àíàëèçà ïðè êëàñòåðíîì àíàëèçå â ëèòåðàòó-
ðå èíîãäà íàçûâàþò òàíäåìíûì àíàëèçîì28.  Íåêîòîðûå àâòîðû 
óêàçûâàþò íà íåäîñòàòêè òàêîãî ïîäõîäà29, â ÷àñòíîñòè íà òî, ÷òî  
ïðè èñïîëüçîâàíèè çíà÷åíèé ôàêòîðîâ òåðÿåòñÿ îïðåäåëåííàÿ 
èíôîðìàöèÿ, êîòîðàÿ èñïîëüçîâàëàñü áû ïðè íåïîñðåäñòâåí-
íîì ïðèìåíåíèè êëàñòåðíîãî àíàëèçà. Îäíàêî áîëüøèíñòâî 
èññëåäîâàòåëåé óêàçûâàåò, ÷òî ïðèìåíåíèå òàíäåìíîãî àíàëè-
çà îêàçûâàåòñÿ î÷åíü ïîëåçíûì è ðàçóìíûì ïî êðàéíåé ìåðå 

26  MacCallum, R.C., Widaman, K.F., Preacher, K.J., & Hong, S.. Sample size 
in factor analysis: The role of model error. Multivariate Behavioral Re-
search, 36, 611-637, 2001  

27   Kristine Y. Hogarty, Constance V. Hines, Jeffrey D. Kromrey, John M. Ferron 
and Karen R. Mumford, The Quality of Factor Solutions in Exploratory Fac-
tor Analysis: The Influence of Sample Size, Communality, and Overdetermi-
nation. Educational and Psychological Measurement, 2005, 65, 202 

28   Elder J. Knowing when to factor: Simulating the tandem approach to clus-
ter analysis, Proceeding of the Sawtooth Software Conference. p. 101-
108, 1999. 

29   Arabie P., Hubert L. Cluster analysis in marketing research // Advanced 
methods of marketing research. Oxford, 1994. 
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ñ ïðàêòè÷åñêîé òî÷êè çðåíèÿ30. Âìåñòå ñ òåì â òåõ ñëó÷àÿõ, êîã-
äà èñïîëüçîâàíèå ôàêòîðíîãî àíàëèçà ïðèâîäèò ê äîñòàòî÷-
íî áîëüøîé ïîòåðå èíôîðìàöèè, ìû â êà÷åñòâå àëüòåðíàòèâû 
ôàêòîðíîìó àíàëèçó ïðåäëàãàåì èñïîëüçîâàòü ìåòîä àíàëèçà 
ñòðóêòóðû âçàèìîñâÿçåé, êîòîðûé òàêæå ïîçâîëÿåò óìåíüøèòü 
÷èñëî îáúÿñíÿþùèõ ïåðåìåííûõ.

Òàêèì îáðàçîì, â ïðåäëàãàåìîì ïîäõîäå îöåíêè êîíñòèòóöè-
îíàëèçìà ôàêòîðíûé àíàëèç è àíàëèç ñòðóêòóðû âçàèìîñâÿçåé 
ÿâëÿþòñÿ àëüòåðíàòèâíûìè íà âòîðîì ýòàïå èññëåäîâàíèé (ñì. 
ðèñóíîê 1).

3.3. Àíàëèç ñòðóêòóðû âçàèìîñâÿçåé

Àíàëèç ñòðóêòóðû âçàèìîñâÿçåé îñíîâàí íà îïðåäåëåíèè 
îáîáùåííîé õàðàêòåðèñòèêè îñîáåííîñòåé âçàèìíûõ ñâÿçåé 
ìåæäó ïåðåìåííûìè èññëåäóåìîé  ñèñòåìû31. Îíà ïðåäñòàâëÿåò 
ñîáîé íåêèé ãðàô32, âåðøèíû êîòîðîãî ñîîòâåòñòâóþò ïåðåìåí-
íûì ñèñòåìû, ðåáðà - íåïîñðåäñòâåííûì ñâÿçÿì, à ïóòè - îïî-
ñðåäñòâîâàííûì ñâÿçÿì. Îòñóòñòâèå ðåáðà (ïóòè) ìåæäó âåðøè-
íàìè i è j îçíà÷àåò îòñóòñòâèå íåïîñðåäñòâåííîé ñâÿçè ìåæäó 
ïåðåìåííûìè õ

i 
è õ

j
, à îòñóòñòâèå ïóòè îçíà÷àåò îòñóòñòâèå îïî-

ñðåäîâàííîé ñâÿçè. Åñëè ñèñòåìà íå ðàñïàäàåòñÿ íà ìíîæåñòâî 
ïîäãðàôîâ, òî ãîâîðÿò, ÷òî ñèñòåìà ÿâëÿåòñÿ öåëîñòíîé. Ìû äà-
äèì êðàòêîå îïèñàíèå ñóòè äàííîãî ìåòîäà. Áîëåå ïîäðîáíîå 
îïèñàíèå ìîæíî íàéòè â ðàáîòå Þ.Í. Ãàâðèëüöà33.

Ðàññìîòðèì ñëîæíîå ðåàëüíîå ÿâëåíèå, êîòîðîå ìîäåëè-
ðóåòñÿ ìíîãîìåðíîé ñëó÷àéíîé âåëè÷èíîé  ξ=(ξ1,ξ2,...,ξn,), êîòî-
ðàÿ ïðèíèìàåò çíà÷åíèÿ  X=(x

1
,x

2
,...,x

n
) èç íåêîòîðîãî n-ìåðíî-

ãî ïðîñòðàíñòâà è õàðàêòåðèçóåòñÿ ïëîòíîñòüþ ðàñïðåäåëåíèÿ 
P(x). Îáîçíà÷èì I={1,2,...,n}. ξA, XA - ïîäâåêòîðû, ñîñòàâëåííûå 
èç êîìïîíåíò, íîìåðà êîòîðûõ âïàäàþò â ìíîæåñòâî AI. Ïóñòü 
(i,A,j)- ìàðêîâñêàÿ òðîéêà óçëîâ.

30  Fiedler J., McDonald J. Market fragmentation: Clustering on factor scores 
versus individual variables,paper presented to the AMA Advanced Re-
search Techniques Forum.1993. 

31 Ãàâðèëåö Þ.Í. Ñòðóêòóðà ñâÿçåé è ïðè÷èííûå çàâèñèìîñòè ìåæäó 
ïåðåìåííûìè //  Ìàòåìàòèêà â ñîöèîëîãèè. Ìîäåëèðîâàíèå è 
îáðàáîòêà èíôîðìàöèè. - Ì.: Ìèð. - Ñ. 135-150, 1977.  

32  Ãðàô – ýòî ñîâîêóïíîñòü íåïóñòîãî ìíîæåñòâà âåðøèí è ñâÿçåé ìåæäó 
âåðøèíàìè,  îñíîâíîé îáúåêò èçó÷åíèÿ ìàòåìàòè÷åñêîé òåîðèè ãðàôîâ.

33 Ãàâðèëåö Þ.Í. Ñîöèàëüíî-ýêîíîìè÷åñêîå ìîäåëèðîâàíèå. Ñèñòåìû 
è ìîäåëè. Ýêîíîìèêà. - Ìîñêâà, 1974.
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Ñòðóêòóðîé ñëó÷àéíîé âåëè÷èíû ξ=(ξ1,ξ2,...,ξn) è åå ïëîòíîñòè 
íàçûâàåòñÿ ñèììåòðè÷íûé ãðàô , äëÿ êîòîðîãî âûïîëíÿ-
åòñÿ ðàâåíñòâî P(Xi|XA,Xj)=P(Xi|XA) äëÿ âñåõ X

j
, äëÿ âñåõ âîçìîæ-

íûõ ìàðêîâñêèõ òðîåê. À - ìíîæåñòâî óçëîâ, ÷åðåç êîòîðûå ïðî-
õîäèò ëþáàÿ öåïü ãðàôà Ã, ñîåäèíÿþùàÿ óçëû i è j. Åñëè ãðàô Γ(i) 
- ñòðóêòóðà ñëó÷àéíîé âåëè÷èíû ξ, òî óçëû j íà ãðàôå, ñâÿçàííûå 
ðåáðîì ñ óçëîì i, óêàçûâàþò íà ïåðåìåííûå ξ_j, êîòîðûå ñîäåð-
æàò âñþ èíôîðìàöèþ èç ìíîæåñòâà (ξ1,ξ2,...,ξi-1,ξi+1,...ξn

) o ïåðåìåí-
íîé ξ

i
.

Èíûìè ñëîâàìè, çíàÿ çíà÷åíèå ξi=Xj,jΓ(i), ìû íå ìîæåì óòî÷-
íèòü ïðîãíîç  äîáàâëåíèåì êàêèõ-ëèáî äðóãèõ ïåðåìåííûõ èç 
ñîâîêóïíîñòè. Ýòî ñâîéñòâî ñòðóêòóðû ïîçâîëÿåò ñ÷èòàòü íåïî-
ñðåäñòâåííî ïðè÷èíàìè òå ïàðàìåòðû, êîòîðûå ñîäåðæàò î äàí-
íîé ïåðåìåííîé ìàêñèìàëüíîå êîëè÷åñòâî èíôîðìàöèè. Äëÿ 
îïðåäåëåíèÿ ñòðóêòóðû âçàèìîñâÿçåé èñïîëüçóåòñÿ ëèáî ëèíåé-
íûé ðåãðåññèîííûé àíàëèç, ëèáî êîýôôèöèåíòû ÷àñòíîé êîð-
ðåëÿöèè. Ýëåìåíòû ìàòðèöû âõîäíîé èíôîðìàöèè äëÿ àíàëèçà 
ñòðóêòóðû âçàèìîñâÿçåé îòáèðàþòñÿ íà ýòàïå ïðåäâàðèòåëüíîé 
îáðàáîòêè äàííûõ, ïðèâåäåííîé â ïóíêòå “Îïèñàíèå äàííûõ”.

Íåîáõîäèìîñòü çàäåéñòâîâàíèÿ àíàëèçà ñòðóêòóðû âçàèìîñâÿ- 
çåé îáóñëàâëèâàåòñÿ òåì îáñòîÿòåëüñòâîì, ÷òî â íåêîòîðûõ 
ñëó÷àÿõ ïðè ïðîâåäåíèè êîíñòèòóöèîííîé äèàãíîñòèêè èñïîëü-
çîâàíèÿ òîëüêî ïàðíûõ çàâèñèìîñòåé îêàçûâàåòñÿ íåäîñòàòî÷-
íî. Çíàíèå ñòðóêòóðû âçàèìîñâÿçåé äàåò âîçìîæíîñòü âûäåëèòü 
ãðóïïó ïåðåìåííûõ, êîòîðûå èìåþò íàèáîëüøåå âëèÿíèå â ñîâî-
êóïíîñòè îáúÿñíÿþùèõ ïåðåìåííûõ. Â ÷àñòíîñòè, ôóíêöèÿ ðàñ-
ïðåäåëåíèÿ  P(x) ìîæåò áûòü ïðåîáðàçîâàíà â ïîäìíîæåñòâa, çà-
âèñÿùèå îò ìåíüøåãî ÷èñëà îáúÿñíÿþùèõ ïåðåìåííûõ, êîòîðûå 
çàòåì èñïîëüçóþòñÿ â êëàñòåðíîì àíàëèçå. 

Òàêèì îáðàçîì, â ïðåäëàãàåìîì ïîäõîäå ê îöåíêå êîíñòèòó-
öèîíàëèçìà ìîæåò èñïîëüçîâàòüñÿ êàê ôàêòîðíûé àíàëèç, òàê 
è àíàëèç ñòðóêòóðû âçàèìîñâÿçåé. Ôàêòîðíûé àíàëèç âûÿâëÿåò 
ëàòåíòíûå ôàêòîðû, êîòîðûå ÿâëÿþòñÿ íàèáîëåå âàæíûìè ïðè-
÷èíàìè ðàçëè÷èé ñòðàí ïî óðîâíþ êîíñòèòóöèîíàëèçìà, â òî âðå-
ìÿ êàê àíàëèç ñòðóêòóðû âçàèìîñâÿçåé âûÿâëÿåò òå  ïåðåìåííûå 
èç ÷èñëà ïåðâîíà÷àëüíî îòîáðàííûõ, êîòîðûå èìåþò íàèáîëü-
øåå âëèÿíèå íà êëàññèôèêàöèþ ñòðàí. 

Â öåëîì ìîæíî ïàðàëëåëüíî èñïîëüçîâàòü îáà ìåòîäà. Â ëþ-
áîì ñëó÷àå â ïðèìåíÿåìîì ïîäõîäå ê îöåíêå óðîâíÿ êîíñòèòóöè-
îíàëèçìà ìû ïðåäëàãàåì â çàâèñèìîñòè îò ñèòóàöèè ïðèìåíÿòü 
îäèí èç íèõ. Â ÷àñòíîñòè, ìû ïðåäëàãàåì ïðèìåíÿòü àíàëèç ñòðóê-



26

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(76)`17

òóðû âçàèìîñâÿçåé â òîì ñëó÷àå, êîãäà ôàêòîðíûé àíàëèç äàåò 
íåäîñòàòî÷íî óäîâëåòâîðèòåëüíûå ðåçóëüòàòû. Äàëåå â ýòîé ñòà-
òüå ìû ïðèìåíÿåì ôàêòîðíûé àíàëèç, êîòîðûé â äàííîì ñëó÷àå 
äîñòàòî÷íî õîðîøî îïðåäåëÿåò òå ëàòåíòíûå ôàêòîðû, êîòîðûå 
âëèÿþò íà ðàçëè÷èÿ ñòðàí ïî óðîâíþ êîíñòèòóöèîíàëèçìà. 

3.4. Êëàñòåðíûé àíàëèç

Êëàñòåðíûé àíàëèç - ýòî ñîâîêóïíîñòü ìåòîäîâ, ïîçâîëÿþ-
ùàÿ êëàññèôèöèðîâàòü ìíîãîìåðíûå íàáëþäåíèÿ, êàæäîå èç 
êîòîðûõ îïèñûâàåòñÿ íàáîðîì èñõîäíûõ ïåðåìåííûõ.

Ñóùåñòâóåò äâà îñíîâíûõ ìåòîäà êëàñòåðíîãî àíàëèçà - èå-
ðàðõè÷åñêèé ìåòîä è ìåòîä Ê ñðåäíèõ34. Â äàííîé ñòàòüå ìû èñ-
ïîëüçóåì àëãîðèòì äâóõøàãîâîãî ìåòîäà êëàñòåðíîãî àíàëèçà, 
ðåàëèçîâàííîãî â ïàêåòå SPSS35. Ýòîò àëãîðèòì êëàñòåðíîãî 
àíàëèçà èñïîëüçóåò îáà îñíîâíûõ ìåòîäà. Ïîäðîáíóþ èíôîðìà-
öèþ îá ýòîì ìåòîäå ìîæíî íàéòè â äîêóìåíòàöèè ïàêåòà SPSS36. 

Äâóõøàãîâûé ìåòîä êëàñòåðíîãî àíàëèçà ïîçâîëÿåò âûÿâèòü 
íå òîëüêî íàèáîëåå îïòèìàëüíîå ðàçáèåíèå, íî è îïðåäåëèòü 
íàèáîëåå âàæíûå ôàêòîðû, êîòîðûå îïðåäåëÿþò ýòî îïòèìàëü-
íîå ðàçáèåíèå, à òàêæå èññëåäîâàòü õàðàêòåðèñòèêè ðàçáèåíèÿ. 

Äëÿ ïðîâåäåíèÿ êëàñòåðíîãî àíàëèçà ìû èñïîëüçóåì åâêëè-
äîâî ðàññòîÿíèå. Â íàøåì ñëó÷àå d

ij
 - ýòî ðàññòîÿíèå ìåæäó 

ñòðàíàìè i è j
 
  dij=√(∑m=1(xim-xjm

2)            (5)

ãäå    x
im

- çíà÷åíèå ïðèçíàêà k äëÿ ñòðàíû i, a n - êîëè÷åñòâî 
îáúÿñíÿþùèõ ïåðåìåííûõ.

Ïðè îáúåäèíåíèè i-ãî è j-ãî êëàññîâ â êëàññ k ðàññòîÿíèå ìåæ-
äó íîâûì êëàññîì k è ëþáûì äðóãèì êëàññîì h ðàññ÷èòûâàåòñÿ 
ïî ñëåäóþùåé ôîðìóëå:

34  Brian S. Everitt, Sabine Landau, Morven Leese, Daniel Stahl, Cluster Anal-
ysis, 5th ed., 2011.

35  Chiu, T., D. Fang, J. Chen, Y. Wang, è C. Jeris. A Robust and Scalable Clus-
tering Algorithm for Mixed Type Attributes in Large Database Environment. 
Â: Proceedings of the seventh ACM SIGKDD international conference on 
knowledge discovery and data mining. San Francisco, CA: ACM.2001.

36 The SPSS Two Step cluster component, Technical report, available at   
http://www-01.ibm.com/support/knowledgecenter/SSLVMB_21.0.0/
com.ibm.spss.statistics.help/alg_twostep.htm. 

n
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  dhk=(ni⁄nk)dhi+(nj⁄nk)dhj,     (6)

ãäå n
i
 , n

j
 , n

k
 – ÷èñëî îáúåêòîâ ñîîòâåòñòâåííî â êëàññàõ i, j, k.

Ðàññòîÿíèÿ ìåæäó äðóãèìè êëàññàìè îñòàþòñÿ íåèçìåííû-
ìè. Â êà÷åñòâå îöåíêè ñâÿçàííîñòè áåðåòñÿ îòíîøåíèå ñðåäíåãî 
âíóòðèêëàñòåðíîãî ðàññòîÿíèÿ ê ìåæêëàñòåðíîìó:

                                 
                       π =                   ,          (7)
                                 
ãäå à

i
 è à

j
 – ñðåäíèå âíóòðèêëàñòåðíûå ðàññòîÿíèÿ êëàññîâ i è 

j; b
ij 
– ñðåäíåå ìåæêëàñòåðíîå ðàññòîÿíèå ìåæäó ýòèìè æå êëàñ-

ñàìè.

3.5. Äèñêðåòíûé àíàëèç

Ñëåäóþùèé øàã îöåíêè ðàçëè÷íûõ ïàðàìåòðîâ êîíñòèòóöèîí-
íîñòè ïðåäïîëàãàåò ïðèìåíåíèå ìåòîäîâ äèñêðåòíîãî ìîäåëè-
ðîâàíèÿ.

Ìåòîäû äèñêðåòíîãî àíàëèçà øèðîêî ïðèìåíÿþòñÿ â ðàçëè÷-
íûõ îáëàñòÿõ íàóêè è òåõíèêè äëÿ êëàññèôèêàöèè è ðàñïîçíàâà-
íèÿ îáðàçîâ37. Ìû ïðèìåíÿåì ýòè ìåòîäû äëÿ èçó÷åíèÿ è äèà-
ãíîñòèêè çàêîíîìåðíîñòåé ïðîöåññîâ êîíñòèòóöèîííîãî ðàçâè-
òèÿ. Âîçìîæíîñòü òàêîãî ïîäõîäà îïèñàíà â ðàáîòå Ã. Ñàðãñÿíà 
è äð.38. 

Â öåëîì, ïðåäïîëàãàåòñÿ, ÷òî çàäàíî n îáúåêòîâ è m ïðè-
çíàêîâ, õàðàêòåðèçóþùèõ äàííûå îáúåêòû, èíîãäà ãîâîðÿò, ÷òî 
çàäàíà Ò ìàòðèöà. Çàäà÷åé äèñêðåòíîãî ìåòîäà ÿâëÿåòñÿ îïðå-
äåëåíèå êëàññîâ îáúåêòîâ áåç ïðåäâàðèòåëüíûõ ñòàòèñòè÷åñêèõ 
ãèïîòåç îá ýòèõ îáúåêòàõ. Ýòî ÿâëÿåòñÿ î÷åíü âàæíûì îòëè÷èåì 
äàííîãî ïîäõîäà îò êëàñòåðíîãî àíàëèçà.  

Ïðåäïîëîæèì, çàäàío ìíîæåñòâî îäíîðîäíûõ îáúåêòîâ 
E={e1,e2…,em} è ìíîæåñòâî ïðèçíàêîâ P={p1,p2…,pn}, õàðàêòåðèçó-
þùèõ äàííûå îáúåêòû. Êàæäûé îáúåêò çàäàåòñÿ íàáîðîì èç n 
ïðèçíàêîâ.

Îáîçíà÷èì  t
ij 

 çíà÷åíèå ïðèçíàêà j äëÿ îáúåêòà i, tij{0,1,,r}, 
где r≥2, i=1,2,...,m,   j=1,2,...,n. Ïðåäïîëîæèì, ÷òî âñå îáúåêòû èç 

37  Æóðàâëåâ Þ.È. Îá àëãåáðàè÷åñêîì ïîäõîäå ê ðåøåíèþ çàäà÷ ðàñ-
ïîçíîâàíèÿ èëè êëàññèôèêàöèè // Ïðîáëåìû êèáåðíåòèêè, âûï 33. 
– Ìîñêâà: Íàóêà, 1978. 

38  Ñàðãñÿí Ã., Òîíîÿí Ã., Êî÷èíÿí Í. Äèñêðåòíîå ìîäåëèðîâàíèå â çàäà-
÷àõ ðàñïîçíàâàíèÿ è êëàññèôèêàöèè. – Åðåâàí: Çàíãàê, 2015. 

2bij

ai+aj
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ìíîæåñòâà Å îáëàäàþò íåêîòîðûìè õàðàêòåðèñòèêàìè è ðàçëè-
÷àþòñÿ ïî ïðèçíàêàì èç ìíîæåñòâà P, òî åñòü âñå ñòðîêè òàáëèöû 
T=(t

ij
)  ðàçëè÷íû. 

Äàäèì îïðåäåëåíèå ïîíÿòèÿ “òåñò”. Äîïóñòèì, ñîâîêóïíîñòü 
ïðèçíàêîâ i1,i2,…,il  îáðàçóåò òåñò, åñëè ïîñëå óäàëåíèÿ èç òàáëèöû 
âñåõ Ò ïðèçíàêîâ, çà èñêëþ÷åíèåì ïåðå÷èñëåííûõ, ñòðîêè âíîâü 
ïîëó÷åííîé òàáëèöû îòëè÷àþòñÿ äðóã îò äðóãà. Ñëåäóþùèì âàæ-
íûì îáúåêòîì äèñêðåòíîãî àíàëèçà ÿâëÿåòñÿ ïîíÿòèå “òóïèêîâîãî 
òåñòà”. Òåñò íàçûâàåòñÿ òóïèêîâûì, åñëè íèêàêîå åãî ïîäìíîæå-
ñòâî íå ÿâëÿåòñÿ òåñòîì. Èç ýòîãî îïðåäåëåíèÿ ñëåäóåò, ÷òî åñëè 
èç Ò òàáëèöû òóïèêîâîãî òåñòà óäàëèòü ëþáîé ñòîëáåö, òî îñòàâ-
øèåñÿ ïðèçíàêè (ñòîëáöû) óæå íå áóäóò ÿâëÿòüñÿ òåñòîì. 

Èç îïðåäåëåíèÿ ñëåäóåò, ÷òî òóïèêîâûé òåñò ïðåäñòàâëÿåò ñî-
áîé ðåçóëüòàò ëîêàëüíî-ìàêñèìàëüíîãî ñæàòèÿ èñõîäíîé Ò-ìà-
òðèöû, ïðè êîòîðîì åùå âîçìîæíî ðàçëè÷åíèå ñòðàí èç ðàçíûõ 
êëàññîâ. Ïðè äàëüíåéøåì ñæàòèè Ò-òàáëèöû ýòî ñâîéñòâî òåðÿ-
åòñÿ. Òóïèêîâûå òåñòû ñîñòàâëÿþò êàê áû íåèçáûòî÷íûå îïèñà-
íèÿ îáúåêòîâ-ñòðàí, õàðàêòåðèçóåìûõ ñòðîêàìè Ò-ìàòðèöû.

Åñòåñòâåííî ïðåäïîëîæåíèå, ÷òî åñëè íåêîòîðûé ïðèçíàê è 
ñîîòâåòñòâóþùèé åìó ñòîëáåö ïîïàäàåò â áîëüøîå ÷èñëî òóïè-
êîâûõ òåñòîâ, òî îí ÿâëÿåòñÿ âàæíûì. Ýòà èäåÿ ïðèâîäèò ê ââåäå-
íèþ ïîíÿòèÿ “ìåðà âàæíîñòè”. Äîïóñòèì, k - îáùåå ÷èñëî òóïè-
êîâûõ òåñòîâ äëÿ òàáëèöû T, k(j) - ÷èñëî òóïèêîâûõ òåñòîâ, ñîäåð-
æàùèõ ñòîëáåö, ñîîòâåòñòâóþùèé j ïðèçíàêó. Âåëè÷èíà P(j)=(k(j)⁄k 
õàðàêòåðèçóåò âàæíîñòü j ïðèçíàêà ïðè êëàññèôèêàöèè îáúåêòîâ 
Å ïî ïðèçíàêàì P. Ââåäåííàÿ òàêèì îáðàçîì ìåðà âàæíîñòè îêà-
çàëàñü ýôôåêòèâíîé ïðè ðåøåíèè ðÿäà ïðèêëàäíûõ çàäà÷39. Îíà 
ìîæåò óñïåøíî ïðèìåíÿòüñÿ è äëÿ îïðåäåëåíèÿ âàæíîñòè ïðè-
çíàêîâ âíóòðè êëàñòåðîâ äëÿ ïðåäëàãàåìîãî â ýòîé ñòàòüå àëãî-
ðèòìà îïðåäåëåíèÿ óðîâíÿ êîíñòèòóöèîíàëèçìà. 

Òàêèì îáðàçîì, èíôîðìàöèîííûé âåñ P(j) ïðèçíàêà ïîêàçû-
âàåò ìåðó çíà÷èìîñòè ïîêàçàòåëÿ (èíäèêàòîðà). Òàêàÿ èíôîðìà-
öèÿ ïîëåçíà äëÿ ñîçäàíèÿ èíñòðóìåíòàðèÿ ïî óïðàâëåí÷åñêèì 
ðåøåíèÿì, êîãäà ñòàâèòñÿ çàäà÷à “ïåðåõîäà” ñòðàíû â êëàñòåð ñ 
íàèáîëåå âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà. 

Âûøåïðèâåäåííûå îïðåäåëåíèÿ ÿâëÿþòñÿ îñíîâîé äàííîãî 
ìåòîäà äèñêðåòíîãî ìîäåëèðîâàíèÿ è ïîçâîëÿþò îïðåäåëèòü 
òàêèå âàæíûå äëÿ íàøåãî èññëåäîâàíèÿ ïîíÿòèÿ, êàê èíôîðìà-

39  Æóðàâëåâ Þ.È., Ðÿçàíîâ Â.Â., Ñåíüêî Î.Â. “Ðàñïîçíàâàíèå” Ìàòå-
ìàòè÷åñêèå ìåòîäû. Ïðîãðàììíàÿ ñèñòåìà. Ïðàêòè÷åñêèå ïðèìåíå-
íèÿ. - Ì., Ôàçèñ, 2006.
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öèîííûé âåñ, ñ ïîìîùüþ êîòîðîãî ìîæíî îïðåäåëèòü âàæíîñòü 
ïðèçíàêîâ è íàèáîëåå òèïè÷íûå îáúåêòû (ñòðàíû). 

Â ðàìêàõ èññëåäîâàíèÿ ñòðàí ïîñðåäñòâîì òàêèõ ïîíÿòèé 
äèñêðåòíîãî ìîäåëèðîâàíèÿ, êàê “äèàãíîñòè÷åñêèé òåñò”, “ïðî-
âåðî÷íûé òåñò” è äð., ðåøàþòñÿ çàäà÷è “ðàñïîçíàâàíèÿ îáðà-
çîâ”, â ÷àñòíîñòè îïðåäåëÿþòñÿ:
èíôîðìàöèîííûé âåñ èëè “âàæíîñòü” èíäèêàòîðà (îöåíêà 

ñèëû âëèÿíèÿ íà ðàññìàòðèâàåìûå ÿâëåíèÿ);
èíôîðìàöèîííûé âåñ ñòðàíû, ïî êîòîðîìó îáúåêòû ìîãóò 

áûòü êëàññèôèöèðîâàíû è ðàçäåëåíû íà êëàñòåðû;
íàèáîëåå òèïè÷íûé îáúåêò â äàííîì êëàññå. 
Êëàñòåðíûé àíàëèç ïîçâîëÿåò ðàçäåëèòü ñòðàíû íà ãðóïïû ñ 

àíàëîãè÷íûìè õàðàêòåðèñòèêàìè è îïðåäåëèòü òå ïîêàçàòåëè, êî-
òîðûå íàèáîëåå âàæíû äëÿ ïîëó÷åííîãî ðàçäåëåíèÿ èëè, ÷òî òî æå 
ñàìîå, ðàñêðûâàþò îñíîâíûå ïðèçíàêè ðàçëè÷èé ìåæäó ãðóïïàìè. 
Òàêèì îáðàçîì, ðàçáèâàÿ ñòðàíû íà êëàñòåðû, ìû ïîëó÷àåì îòíî-
ñèòåëüíî ãîìîãåííûå êëàññû ñòðàí, ê êîòîðûì ïðèìåíÿåì ìåòîäû 
äèñêðåòíîãî àíàëèçà. Äëÿ ïðèìåíåíèÿ ìåòîäà äèñêðåòíîãî àíà-
ëèçà ê ïðîáëåìàì êîíñòèòóöèîííîé ñòàáèëüíîñòè ìû  ðàññ÷èòû-
âàåì ñðåäíåå çíà÷åíèå ïðèçíàêà â êëàñòåðå, à çàòåì, îïðåäåëèâ 
îòêëîíåíèÿ îò ñðåäíåãî, ïðèïèñûâàåì ñòðàíàì ñîîòâåòñòâóþùèå 
çíà÷åíèÿ. Òå æå äåéñòâèÿ ïîâòîðÿþòñÿ äëÿ êàæäîãî ïîëó÷åííîãî 
êëàñòåðà. Â èòîãå, äëÿ âñåõ  êëàñòåðîâ ïîëó÷àåì íàèáîëåå âàæíûå 
ïðèçíàêè è íàèáîëåå òèïè÷íûå ñòðàíû.

4. Îïðåäåëåíèå óðîâíÿ êîíñòèòóöèîíàëèçìà 
      â ïåðåõîäíûõ ñòðàíàõ (ïîêàçàòåëüíûé ïðèìåð)

Â äàííîì ïóíêòå íà îñíîâå âûøåîïèñàííîé ìåòîäîëîãèè è ñ 
èñïîëüçîâàíèåì äàííûõ, ïðèâåäåííûõ â ïóíêòå 3, ïðîâîäèì àíà-
ëèç óðîâíÿ êîíñòèòóöèîíàëèçìà ïåðåõîäíûõ ñòðàí. Äî ïðîâåäå-
íèÿ èññëåäîâàíèÿ âñå ïåðåìåííûå, ïðèâåäåííûå â òàáëèöå 3, 
ïðèâîäÿòñÿ â ñòàíäàðòèçèðîâàííûé âèä äëÿ îáåñïå÷åíèÿ ñîïî-
ñòàâèìîñòè øêàë èçìåðåíèÿ. 

Èíòåãðàëüíûé óðîâåíü êîíñòèòóöèîíàëèçìà ðàññ÷èòûâàåòñÿ 
íàìè íà îñíîâå õàðàêòåðèñòèêè ïðàâîâîãî ãîñóäàðñòâà è äåìî-
êðàòè÷åñêèõ ðàçâèòèé. Õàðàêòåðèñòèêè  ñîöèàëüíî-ýêîíîìè÷åñ- 
êèõ ïîêàçàòåëåé èìåþò íèçêèå çíà÷åíèÿ êîððåëÿöèé ñ îñòàëü-
íûìè ïåðåìåííûìè (ñì. Ïðèëîæåíèå). Êàê óæå óêàçûâàëîñü, èñ-
ïîëüçîâàíèå òàêèõ ïåðåìåííûõ â îöåíêå èíòåãðàëüíîãî óðîâíÿ 
êîíñòèòóöèîíàëèçìà ïðèâîäèò ê ñìåùåííûì îöåíêàì. 
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Èñïîëüçóÿ ýòè äàííûå, íà îñíîâå ôîðìóëû (1) ìû ïîñòðîèëè 
ïîêàçàòåëü èíòåãðàëüíîãî óðîâíÿ êîíñòèòóöèîííîé óñòîé÷èâî-
ñòè.  Äëÿ ïîñòðîåíèÿ èíäåêñà ìû ñäåëàëè íåáîëüøèå èçìåíåíèÿ 
äàííûõ,  ÷òîáû ñêîíñòðóèðîâàòü èíäåêñ òàêèì îáðàçîì, ÷òîáû 
áîëåå âûñîêèå çíà÷åíèÿ èíäåêñà ñîîòâåòñòâîâàëè ëó÷øåé ñè-
òóàöèè  êîíñòèòóöèîííîé ñòàáèëüíîñòè. Ïîëó÷åííûå ðåçóëüòàòû 
ïðèâåäåíû íà ðèñóíêå 2.

Ðèñóíîê 2. Èíäåêñ óðîâíÿ êîíñòèòóöèîííîé 
                         ñòàáèëüíîñòè (2014)

Êàê âèäíî èç ðèñóíêà, ïåðåõîäíûå ñòðàíû ïî óðîâíþ êîíñòè-
òóöèîííîé ñòàáèëüíîñòè ìîæíî ðàçäåëèòü íà òðè ãðóïïû: ñòðà-
íû, ãäå èíäèêàòîð êîíñòèòóöèîííîé ñòàáèëüíîñòè èìååò îòðèöà-
òåëüíîå çíà÷åíèå; ñòðàíû, ãäå èíäèêàòîð èìååò áëèçêèé ê íóëþ 
óðîâåíü, è ñòðàíû ñ ïîëîæèòåëüíûì óðîâíåì êîíñòèòóöèîííîé 
ñòàáèëüíîñòè. Ïðèâåäåííûé àíàëèç ïîêàçûâàåò, ÷òî äàæå îòíîñè-
òåëüíî îäíîðîäíàÿ ãðóïïà ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé èìååò 
äîñòàòî÷íî ðàçëè÷íûå ñèòóàöèè ñ óðîâíåì êîíñòèòóöèîíàëèçìà. 
Èç ðèñóíêà 2 ìîæíî ñäåëàòü âûâîä, ÷òî ñòðàíû ìîãóò áûòü ðàç-
äåëåíû íà îïðåäåëåííûå êëàñòåðû, èìåþùèå äîñòàòî÷íî àíàëî-
ãè÷íûå õàðàêòåðèñòèêè. Â òî æå âðåìÿ èíäåêñ êîíñòèòóöèîííîé 
ñòàáèëüíîñòè äàåò ëèøü ñàìîå ïðèáëèæåííîå ïðåäñòàâëåíèå îá 
óðîâíå êîíñòèòóöèîíàëèçìà, òàê êàê îí ñîäåðæèò ïåðåìåííûå, 
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èìåþùèå íåâûñîêóþ êîððåëÿöèþ ñ îñòàëüíûìè ïåðåìåííûìè 
ïðè èññëåäîâàíèè ñìåùåííûõ îöåíîê. Òåì íå ìåíåå ýòîò èíäåêñ 
âàæåí äëÿ ïåðâîíà÷àëüíîãî ïðåäñòàâëåíèÿ î ñòðàíàõ ïî óðîâíþ 
êîíñòèòóöèîíàëèçìà è ïðîâåäåíèÿ äàëüíåéøèõ èññëåäîâàíèé. 

Êàê îòìå÷àëîñü, äëÿ ïðîâåäåíèÿ ôàêòîðíîãî àíàëèçà íà ìà-
ëîé âûáîðêå íåîáõîäèìî èñïîëüçîâàòü ïåðåìåííûå ñ âûñîêèì 
êîýôôèöèåíòîì êîððåëÿöèè. Â ïðèëîæåíèè ïðèâåäåíà òàáëèöà 
êîððåëÿöèé 17 ïåðåìåííûõ, îòîáðàííûõ íà ïðåäâàðèòåëüíîì 
ýòàïå. Ìîæíî çàìåòèòü, ÷òî 4 ïåðåìåííûå, ïî ñðàâíåíèþ ñ äðó-
ãèìè ðàññìàòðèâàåìûìè ïåðåìåííûìè, èìåþò îòíîñèòåëüíî 
íèçêèå êîýôôèöèåíòû êîððåëÿöèè. Â òàáëèöå âûäåëåíû çíà÷å-
íèÿ êîððåëÿöèé ïî àáñîëþòíîé âåëè÷èíå íèæå 0.7. 

Ñîãëàñíî íàøåìó ïîäõîäó, ñëåäóþùèå 4 ïåðåìåííûå - ïîêà-
çàòåëü ïîëèòè÷åñêîé ñòàáèëüíîñòè, êîýôôèöèåíò Äæèíè, óðî-
âåíü áåäíîñòè è èíäèêàòîð ÷åëîâå÷åñêîãî ðàçâèòèÿ - íå ðàñ-
ñìàòðèâàþòñÿ â ôàêòîðíîì àíàëèçå, à âêëþ÷àþòñÿ â êëàñòåðíûé 
àíàëèç íàïðÿìóþ. Îñòàëüíûå ïåðåìåííûå àíàëèçèðóþòñÿ ñ ïî-
ìîùüþ ôàêòîðíîãî àíàëèçà äëÿ îáíàðóæåíèÿ ëàòåíòíûõ îáúÿñ-
íÿþùèõ ôàêòîðîâ. 

Â ðåçóëüòàòå ôàêòîðíîãî àíàëèçà íà îñòàâøèõñÿ 13 ïåðå-
ìåííûõ îáíàðóæèâàþòñÿ 2 ëàòåíòíûõ ôàêòîðà, êîòîðûå óñëîâíî 
ìîæíî íàçâàòü 1) ôàêòîð äåìîêðàòè÷åñêèõ ðàçâèòèé ñòðàí è 2) 
ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ ñòðàí. Äåéñòâèòåëüíî, èç 
ñëåäóþùåé òàáëèöû, ãäå ïðåäñòàâëåí ñòàíäàðòíûé îò÷åò ôàê-
òîðíîãî àíàëèçà â SPSS äëÿ êîìïîíåíò ìàòðèöû ïîñëå âðàùå-
íèÿ, ìîæíî çàìåòèòü, ÷òî ïåðâûé ôàêòîð ñâÿçàí ñ ïåðåìåííûìè, 
ïðèâåäåííûìè â ïåðâûõ 8 ñòðîêàõ òàáëèöû, à âòîðîé ôàêòîð - ñ 
ïåðåìåííûìè â ïîñëåäíèõ 5 ñòðîêàõ òàáëèöû. 

Òàáëèöà 4. Êîìïîíåíòû ìàòðèöû ïîñëå âðàùåíèÿ
Êîìïîíåíò

1 2

Ãðàæäàíñêîå îáùåñòâî FHNT -.893 -.426
Ïîëèòè÷åñêèé ïëþðàëèçì è ó÷àñòèå FHFW .858 .482
Ñâîáîäà ñëîâà è âåðîèñïîâåäàíèÿ FHFW .851 .505
Ïðàâî àññîöèàöèé è îðãàíèçàöèé FHFW .850 .506
Èçáèðàòåëüíûé  ïðîöåññ FHNT -.825 -.522
Ïðàâî ãîëîñà WGI .803 .580
Ïåðñîíàëüíàÿ àâòîíîìèÿ è ïðàâî ëè÷íîñòè FHFW .764 .585
Íåçàâèñèìàÿ ìåäèà  FHNT -.711 -.656
Ýôôåêòèâíîñòü ðàáîòû ïðàâèòåëüñòâà  WGI .439 .862
Ïðàâî íà èìóùåñòâî  HF .451 .845
Âåðõîâåíñòâî çàêîíà  WGI .521 .844
Èíäåêñ âîñïðèÿòèÿ êîððóïöèè  TI .529 .820
Ðåãóëèðîâàíèå êà÷åñòâà WGI .604 .730
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Ïðè ýòîì ïåðâûå âîñåìü ïåðåìåííûõ õàðàêòåðèçóþò äåìî-
êðàòè÷åñêèå ïðîöåññû â ïåðåõîäíûõ ñòðàíàõ, à ïîñëåäíèå ïÿòü 
- óðîâåíü è êà÷åñòâî ðàçâèòèÿ èíñòèòóòîâ.

Èç ñëåäóþùåé òàáëèöû âèäíî, ÷òî óðîâåíü îáùíîñòåé 
(communalities), ïîëó÷åííûé â ðåçóëüòàòå ôàêòîðíîãî àíàëèçà, 
î÷åíü âûñîê. Âñå çíà÷åíèÿ îáùíîñòåé ïðåâûøàþò çíà÷åíèå 0.9. 
Êðîìå òîãî, âûäåëåííûå ôàêòîðû ñâèäåòåëüñòâóþò î 95.3% âà-
ðèàöèè.

Òàáëèöà 5. Îáùíîñòè, ïîëó÷åííûå â ðåçóëüòàòå 
                         ôàêòîðíîãî àíàëèçà (Communalities)

íà÷àëüíûé èçâëå÷åíèå

 Èçáèðàòåëüíûé ïðîöåññ  FHNT 1.000 .952
 Ãðàæäàíñêîå îáùåñòâî  FHNT 1.000 .978
 Íåçàâèñèìàÿ ìåäèà  FHNT 1.000 .936
 Ýôôåêòèâíîñòü ðàáîòû ïðàâèòåëüñòâà   
 WGI 1.000 .936

Êà÷åñòâî ðåãóëèðîâàíèÿ WGI 1.000 .898
Âåðõîâåíñòâî çàêîíà WGI 1.000 .983
Ïðàâî ãîëîñà WGI 1.000 .982
Ïîëèòè÷åñêèé ïëþðàëèçì è ó÷àñòèå FHFW 1.000 .968
Ñâîáîäà ñëîâà è âåðîèñïîâåäàíèÿ FHFW 1.000 .978
Ïðàâî àññîöèàöèé è îðãàíèçàöèé FHFW 1.000 .978
Ïåðñîíàëüíàÿ àâòîíîìèÿ è ïðàâî 
ëè÷íîñòè FHFW

1.000 .926

Èíäåêñ âîñïðèÿòèÿ êîððóïöèè TI 1.000 .952
Ïðàâî íà èìóùåñòâî HF 1.000 .918

Êàê óæå îòìå÷àëîñü, òàêèå çíà÷åíèÿ îáùíîñòåé è îáúÿñíåí-
íîé âàðèàöèè ïîçâîëÿþò êîíñòàòèðîâàòü äîñòàòî÷íî õîðîøèå 
ðåçóëüòàòû, ïîëó÷åííûå ñ ïîìîùüþ ôàêòîðíîãî àíàëèçà, íåñìî-
òðÿ íà ìàëóþ âûáîðêó. Èìåííî óäîâëåòâîðèòåëüíûå ðåçóëüòàòû 
ôàêòîðíîãî àíàëèçà ïîçâîëÿþò â äàííîì êîíêðåòíîì ñëó÷àå íå 
îáðàùàòüñÿ ê àíàëèçó ñòðóêòóðû âçàèìîñâÿçåé.

Òàêèì îáðàçîì, ñ ïîìîùüþ ôàêòîðíîãî àíàëèçà óäàëîñü îá-
íàðóæèòü äâà ëàòåíòíûõ ôàêòîðà: ôàêòîð äåìîêðàòè÷åñêèõ ðàç-
âèòèé è ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ ñòðàí, çíà÷åíèÿ 
êîòîðûõ áóäóò èñïîëüçîâàíû â êëàñòåðíîì àíàëèçå. Ïîñëåäíèå 
èññëåäîâàíèÿ ïîêàçûâàþò, ÷òî äëÿ òî÷íîãî îïðåäåëåíèÿ óðîâíÿ 
êîíñòèòóöèîíàëèçìà íåîáõîäèìî ó÷èòûâàòü ìíîæåñòâî ïåðå-
ìåííûõ. Â òî æå âðåìÿ ïðè ïðîâåäåíèè èññëåäîâàíèé, îñîáåííî 
íà ìàëûõ âûáîðêàõ ñòðàí, íåîáõîäèìî óìåíüøåíèå ÷èñëà îáúÿñ-
íÿþùèõ ïåðåìåííûõ. Èìåííî ïîýòîìó îïðåäåëåíèå ëàòåíòíûõ 
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ôàêòîðîâ, ÿâëÿþùèõñÿ ïðè÷èíîé èçìåíåíèÿ íåêîòîðîé ãðóïïû 
îáúÿñíÿþùèõ ïåðåìåííûõ, î÷åíü âàæíî äëÿ ïðåäëàãàåìîé ìå-
òîäîëîãèè.

Ñ ïîìîùüþ ôàêòîðíîãî àíàëèçà è èññëåäîâàíèé, ïðîâåäåí-
íûõ íà ïðåäâàðèòåëüíîì ýòàïå, ìû îòîáðàëè ïåðåìåííûå, êîòî-
ðûå èñïîëüçóþòñÿ â êëàñòåðíîì àíàëèçå è çàòåì â äèñêðåòíîì 
àíàëèçå äëÿ èññëåäîâàíèé âíóòðè êëàñòåðîâ:

1) êîýôôèöèåíò Äæèíè;

2) óðîâåíü áåäíîñòè;

3) èíäèêàòîð ÷åëîâå÷åñêîãî ðàçâèòèÿ;

4) èíäèêàòîð ïîëèòè÷åñêîé ñòàáèëüíîñòè;

5) ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ;

6) ôàêòîð äåìîêðàòè÷åñêèõ ðàçâèòèé.

Â ðàçäåëå “Îïèñàíèå äàííûõ” ìû óæå ãîâîðèëè î òîì, ÷òî â 
ëèòåðàòóðå óêàçûâàþòñÿ òðè ãðóïïû ïîêàçàòåëåé, êîòîðûå èñ-
ïîëüçóþòñÿ äëÿ îöåíêè óðîâíÿ êîíñòèòóöèîíàëèçìà. Ýòî õàðàê-
òåðèñòèêè ïðàâîâîãî ãîñóäàðñòâà, õàðàêòåðèñòèêè äåìîêðàòè-
÷åñêèõ ðàçâèòèé è ñîöèàëüíî-ýêîíîìè÷åñêèå ïîêàçàòåëè. Íàø 
àíàëèç ïîêàçàë, ÷òî, ïîìèìî ýòèõ òðåõ ãðóïï, íåîáõîäèìî òàêæå 
â îòäåëüíîñòè èçó÷èòü èíäèêàòîð ïîëèòè÷åñêîé ñòàáèëüíîñòè. 
Îñòàëüíûå âûøåïåðå÷èñëåííûå èíäèêàòîðû âõîäÿò â îäíó èç 
óêàçàííûõ ãðóïï. Ïåðâûå òðè âõîäÿò â ãðóïïó ñîöèàëüíî-ýêîíî-
ìè÷åñêèõ õàðàêòåðèñòèê, ïðè÷åì íà èõ îñíîâå íåâîçìîæíî âû-
äåëèòü ëàòåíòíûé ôàêòîð, 5-ûé ôàêòîð - õàðàêòåðèñòèêà ïðà-
âîâîãî ãîñóäàðñòâà, à 6-îé - õàðàêòåðèñòèêà äåìîêðàòè÷åñêèõ 
ðàçâèòèé.

Äâóõøàãîâûé ìåòîä êëàñòåðíîãî àíàëèçà ïîçâîëÿåò âûÿâèòü 
îïòèìàëüíîå ðàçáèåíèå ñòðàí ïî êëàñòåðàì. Àíàëèç ïîêàçàë, ÷òî 
íàèáîëåå îïòèìàëüíûì ÿâëÿåòñÿ ðàçáèåíèå ñòðàí íà 3 êëàñòåðà. 
Íà ðèñóíêå 3 ïðèâåäåíî ðàçáèåíèå íà êëàñòåðû, à òàêæå èíòå-
ãðàëüíûé óðîâåíü êîíñòèòóöèîííîé ñòàáèëüíîñòè, ðàññ÷èòàííûé 
ïî ôîðìóëå (1).

Ðèñóíîê 3 ïîêàçûâàåò, íàñêîëüêî ýôôåêòèâíûì ìîæåò áûòü 
êëàñòåðíûé àíàëèç äëÿ ìîíèòîðèíãà êîíñòèòóöèîíàëèçìà. 
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Ðèñóíîê 3. Óðîâåíü èíäèêàòîðà êîíñòèòóöèîííîé ñòàáèëüíîñ- 
òè ïî êëàñòåðàì (2014) íà îñíîâå îïòèìèçàöèè ñ 
ïîìîùüþ äâóõøàãîâîãî ìåòîäà êëàñòåðèçàöèè

Íà ðèñóíêå 4 ïðèâåäåí ñòàíäàðòíûé îò÷åò SPSS  î ñòåïåíè 
âàæíîñòè êàæäîãî ôàêòîðà â îïðåäåëåíèè îïòèìàëüíîãî ðàçáè-
åíèÿ. Óðîâåíü âàæíîñòè îïðåäåëÿåòñÿ ñ ïîìîùüþ ñòàíäàðòèçè-
ðîâàííîé øêàëû îò 0 äî 1, ãäå 0 îçíà÷àåò íåñóùåñòâåííîñòü ôàê-
òîðà, 1 - ñóùåñòâåííîñòü.

Ðèñóíîê 4. Âàæíîñòü ôàêòîðîâ, èñïîëüçóåìûõ â äâóõøàãî-
âîì ìåòîäå êëàñòåðíîãî àíàëèçà
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Â êîíòåêñòå óïîìÿíóòîé êëàñòåðèçàöèè íàèáîëüøóþ âàæ-
íîñòü ïîëó÷èëè ôàêòîðû äåìîêðàòè÷åñêèõ è èíñòèòóöèîíàëüíûõ 
ðàçâèòèé, çàòåì èíäèêàòîð ðàçâèòèÿ ÷åëîâå÷åñêîãî êàïèòàëà è 
èíäèêàòîð ïîëèòè÷åñêîé ñòàáèëüíîñòè. Íàèìåíüøèé óðîâåíü 
âàæíîñòè èìåþò ñîöèàëüíî-ýêîíîìè÷åñêèå ïîêàçàòåëè: óðîâåíü 
áåäíîñòè è êîýôôèöèåíò Äæèíè. Âñå ýòè ïîêàçàòåëè â ïîðÿäêå 
óáûâàíèÿ âàæíîñòè ïðåäñòàâëåíû âûøå.

Êëàñòåðíûé àíàëèç ïîçâîëÿåò èññëåäîâàòü ñðàâíèòåëüíûé 
óðîâåíü êîíñòèòóöèîíàëèçìa äëÿ îòäåëüíîé ñòðàíû. Â ñëåäóþ-
ùåé òàáëèöå ïðèâåäåí òàêîé àíàëèç äëÿ Àðìåíèè.

Òàáëèöà ïîçâîëÿåò äëÿ êàæäîé îòäåëüíîé ñòðàíû ñäåëàòü 
âûâîäû î òîì, êàêèå ôàêòîðû â êëàñòåðå èìåþò çíà÷åíèÿ íèæå 
ñðåäíåãî è, ñëåäîâàòåëüíî, ÿâëÿþòñÿ òåìè ïîêàçàòåëÿìè, êîòî-
ðûå äîëæíû áûòü îñîáåííî âàæíû äëÿ îòâåòñòâåííûõ çà ðàçðà-
áîòêó ïîëèòèêè â ñôåðå êîíñòèòóöèîííîãî ðåãóëèðîâàíèÿ. Â òà-
áëèöå 6 ïðèâåäåíû çíà÷åíèÿ ïîêàçàòåëåé äëÿ Àðìåíèè, à òàêæå 
ñðåäíèå çíà÷åíèÿ êëàñòåðîâ ñî ñðåäíèì è âûñîêèì óðîâíåì êîí-
ñòèòóöèîíàëèçìà.

Òàáëèöà 6.  Ñðåäíèå çíà÷åíèÿ ïîêàçàòåëåé â ñôîðìèðîâàâ-
øèõñÿ êëàñòåðàõ

Èíäèêàòîðû Ñðåäíåå 
êëàñòå-

ðà ñî 
ñðåäíèì 
óðîâíåì 
êîíñòè-

òóöèîíà-
ëèçìà

Ñðåäíåå 
êëàñòåðà 

ñ âûñîêèì 
óðîâíåì 

êîíñòèòó-
öèîíàëèç-

ìà

Àðìå-
íèÿ

Ðàçíèöà 
ÐÀ ñî 

ñðåäíèì 
êëàñòå-

ðà ñî 
ñðåäíèì 
óðîâíåì 
êîíñòè-

òóöèîíà-
ëèçìà %

Ðàçíèöà 
ÐÀ ñî 

ñðåäíèì 
êëàñòåðà 

ñ âû-
ñîêèì 

óðîâíåì 
êîíñòè-

òóöèîíà-
ëèçìà %

Ïîëèòè÷åñêàÿ 
ñòàáèëüíîñòü è 
îòñóòñòâèå 
íàñèëèÿ WGI

-0.32953 0.725816 -0.30 11.10 -344.72

Èíäåêñ Äæèíè 
WBWDI

29.27273 30.869 31.48 7.01 1.94

Ñîîòíîøåíèå 
óðîâíÿ 
áåäíîñòè  
ñòðîêå 
íàöèîíàëüíîé 
áåäíîñòè (% 
íàñåëåíèÿ) 
WBWDI

22.48182 16.3 30 25.06 45.67



36

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(76)`17

Èíäåêñ 
ðàçâèòèÿ 
÷åëîâå÷åñêîãî 
ïîòåíöèàëà 
UNDP

0.731818 0.8404 0.733 0.16 -14.65

Èíäåêñ ÷åëî-
âå÷åñêîãî ðàç-
âèòèÿ

0.466427 0.500168 -0.53401 -187.34 -193.66

Èíäåêñ èíñòè-
òóöèîíàëüíîãî 
ðàçâèòèÿ

-0.84033 0.991061 -0.0953 781.77 -1139.94

Â êëàñòåðå ñòðàí ñî ñðåäíèì óðîâíåì êîíñòèòóöèîíàëèçìà 
Àðìåíèÿ èìååò ïîêàçàòåëü, êîòîðûé çíà÷èòåëüíî íèæå ñðåäíåãî 
êëàñòåðà äëÿ èíäèêàòîðà äåìîêðàòè÷åñêèõ ðàçâèòèé. Ïî ñðàâ-
íåíèþ ñî ñðåäíèì êëàñòåðà ñ âûñîêèì óðîâíåì êîíñòèòóöèîíà-
ëèçìà íàèáîëüøèå ðàçëè÷èÿ èìåþòñÿ â ÷àñòè èíäåêñîâ èíñòè-
òóöèîíàëüíîãî ðàçâèòèÿ è ïîëèòè÷åñêîé ñòàáèëüíîñòè. Â ÷àñòè 
äâóõ íàèáîëåå âàæíûõ ïîêàçàòåëåé, îïðåäåëåííûõ ñ ïîìîùüþ 
êëàñòåðíîãî àíàëèçà, Àðìåíèÿ èìååò îöåíêè íèæå ñðåäíåãî. Ýòî 
èìåííî òå îïðåäåëåííûå ñ ïîìîùüþ  ñðàâíèòåëüíîãî êëàñòåð-
íîãî àíàëèçà ïîêàçàòåëè, íà êîòîðûå íåîáõîäèìî îáðàòèòü îñî-
áîå âíèìàíèå ïðè ðàçðàáîòêå ïðèîðèòåòîâ ïîëèòèêè.

Òàêèì îáðàçîì, êëàñòåðíûé àíàëèç ïîçâîëÿåò îïðåäåëèòü îñ-
íîâíûå ïîêàçàòåëè ðàçëè÷èÿ óðîâíÿ êîíñòèòóöèîíàëèçìà, à òàê-
æå ñïðîåöèðîâàòü ïðîÿâëåíèå âîçäåéñòâèÿ ýòèõ ïîêàçàòåëåé íà 
îòäåëüíóþ ñòðàíó. 

Â äàííîì ñëó÷àå ìû ðàññìîòðåëè ïðèìåð Àðìåíèè.
Ñîãëàñíî âûøåîïèñàííîìó ìåòîäó, íà ñëåäóþùåì ýòàïå äëÿ 

îïðåäåëåíèÿ ïðèçíàêîâ, ïî êîòîðûì ñòðàíû èìåþò íàèáîëüøèå 
îòëè÷èÿ âíóòðè êëàñòåðà, ïðèìåíÿþòñÿ ìåòîäû äèñêðåòíîãî 
àíàëèçà. 

Ïåðåõîäíûå ñòðàíû ìîæíî ðàçäåëèòü íà òðè ãðóïïû: ñòðà-
íû ñ íèçêèì, ñðåäíèì è âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà. 
Êëàñòåðíûé àíàëèç ïîçâîëÿåò îïðåäåëèòü ñîñòàâ ýòèõ ãðóïï è 
íàèáîëåå âàæíûå äëÿ òàêîãî ðàçäåëåíèÿ ïðèçíàêè. Ïðèìåíåíè-
åì äèñêðåòíîãî àíàëèçà âíóòðè êàæäîãî êëàñòåðà ìîæíî îïðå-
äåëèòü òå ïðèçíàêè, êîòîðûå íàèáîëåå âàæíû èìåííî äëÿ ýòîãî 
êëàñòåðà. Èíà÷å ãîâîðÿ, êëàñòåðíûé àíàëèç ïîçâîëÿåò îïðåäå-
ëèòü íàèáîëåå âàæíûå ïîêàçàòåëè, ïî êîòîðûì êëàñòåðû îòëè÷à-
þòñÿ äðóã îò äðóãà, à äèñêðåòíûé àíàëèç – îïðåäåëèòü òå ïðèçíàêè, 
êîòîðûå èìåëè íàèáîëüøåå âëèÿíèå âíóòðè êëàñòåðîâ – â àñïåê-
òå îòëè÷èé ñòðàí.
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Ðåçóëüòàòû äèñêðåòíîãî àíàëèçà ïðèâåäåíû â Ïðèëîæåíèè 
3. Â ïîêàçàòåëüíîì ïðèìåðå äèñêðåòíûé àíàëèç ïîêàçàë, ÷òî â 
ñòðàíàõ ñ íèçêèì óðîâíåì êîíñòèòóöèîíàëèçìà íàèáîëåå âàæíû 
(â ñìûñëå ïðèíàäëåæíîñòè ê äàííîìó êëàñòåðó) ñëåäóþùèå ïðè-
çíàêè (ãðàôèêè âåðõíåãî óðîâíÿ Ïðèëîæåíèÿ 3):
ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ;
èíäèêàòîð ïîëèòè÷åñêîé ñòàáèëüíîñòè;
ôàêòîð äåìîêðàòè÷åñêèõ ðàçâèòèé. 
Â êëàñòåðå ñî ñðåäíèì óðîâíåì êîíñòèòóöèîíàëèçìà íàèáî-

ëåå âàæåí:
ïîêàçàòåëü ÷åëîâå÷åñêîãî ðàçâèòèÿ.
Â êëàñòåðå ñ âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà âàæåí: 
ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ.
Äëÿ ñòðàí, ïîïàâøèõ âî âòîðîé êëàñòåð, íàèáîëåå âàæíûì 

ÿâëÿåòñÿ ïðèçíàê ÷åëîâå÷åñêîãî ðàçâèòèÿ. Ýòî îçíà÷àåò, ÷òî 
âíóòðè âòîðîãî êëàñòåðà ðàçëè÷èÿ ìåæäó ñòðàíàìè ïðåæäå âñå-
ãî îïðåäåëÿþòñÿ óðîâíåì ÷åëîâå÷åñêîãî ðàçâèòèÿ. Åñëè ñòðàíà 
“ïåðåõîäèò” èç âòîðîãî êëàñòåðà â òðåòèé, òî ðàçëè÷èÿ âíóòðè 
êëàñòåðà áóäóò îáóñëîâëåíû èíäåêñîì èíñòèòóöèîíàëüíîãî ðàç-
âèòèÿ.

Ìîæíî òàêæå ðàññìîòðåòü âîïðîñ îá èçìåíåíèÿõ â âûøåïðè-
âåäåííûõ ðàññóæäåíèÿõ ïðè èçìåíåíèè ñîñòàâà ïðèçíàêîâ. Òà-
êèì îáðàçîì, ìîæíî ðàññìîòðåòü ðàçëè÷íûå ñîâîêóïíîñòè ïðè-
çíàêîâ (ñöåíàðèè). Íà ãðàôèêàõ íèæíåãî óðîâíÿ Ïðèëîæåíèÿ 3 
ïðèâåäåíû íåêîòîðûå ïðèìåðû òàêîãî ïîäõîäà. Ðåçóëüòàòû ïîä-
ñ÷åòîâ ïðåäñòàâëåíû îòäåëüíûìè ñöåíàðèÿìè. 

Èçó÷åíèå ñöåíàðèåâ â àñïåêòå îöåíêè êîíñòèòóöèîíàëèçìà, 
êîëè÷åñòâåííîãî è êà÷åñòâåííîãî àíàëèçà îáóñëàâëèâàþùèõ 
åãî óðîâåíü ôàêòîðîâ ñîäåðæèò áîãàòûé ìàòåðèàë. Ðåøåíèå âî-
ïðîñîâ ðàñïîçíàâàíèÿ è êëàññèôèêàöèè ñòðàí ïî îïðåäåëåííîé 
ñîâîêóïíîñòè èíäèêàòîðîâ è èõ âñåñòîðîííèé ïðè÷èííî-ñëåä-
ñòâåííûé àíàëèç ÿâëÿþòñÿ îñíîâàíèåì äëÿ ðàçðàáîòêè ñîîò-
âåòñòâóþùèõ ìåõàíèçìîâ ïî âûäâèæåíèþ è ðåøåíèþ îñíîâíûõ 
âîïðîñîâ óïðàâëåíèÿ ïðîöåññîì êîíñòèòóöèîíàëèçàöèè ñòðàíû.

Â ðåçóëüòàòå ïðîâåäåíèÿ äèñêðåòíîãî àíàëèçà ìû ïîëó÷àåì 
òàêæå, ÷òî íàèáîëåå òèïè÷íûìè ñòðàíàìè â 2014 ã. äëÿ êëàñòåðà 
ñ íèçêèì óðîâíåì êîíñòèòóöèîíàëèçìà ÿâëÿåòñÿ Òóðêìåíèñòàí, 
äëÿ êëàñòåðà ñî ñðåäíèì óðîâíåì êîíñòèòóöèîíàëèçìà – Áîë-
ãàðèÿ, à äëÿ ñòðàí ñ âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà –
Ýñòîíèÿ. 
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5. Íåêîòîðûå âûâîäû è ðåêîìåíäàöèè
1. Ñ öåëüþ âûÿâëåíèÿ ïðîáëåì äèàãíîñòèêè, ìîíèòîðèíãà 

êîíñòèòóöèîíàëèçìà è óïðàâëåíèÿ èì,  à òàêæå ïðåäñòàâëåíèÿ 
óäîâëåòâîðèòåëüíûõ ðåøåíèé ðàçðàáîòàíà êîíöåïòóàëüíàÿ ñõå-
ìà îïðåäåëåíèÿ óðîâíÿ è àíàëèçà êîíñòèòóöèîíàëèçìà (ñì. ðè-
ñóíîê 1), äàëåå - Ìåòîäèêà.

 Ýòà ìåòîäèêà ïîñòðîåíà íà îñíîâàíèè âçàèìîäîïîëíÿþùèõ 
è âçàèìîçàìåíÿþùèõ ýêîíîìèêî-ìàòåìàòè÷åñêèõ ìåòîäîâ è ìî-
äåëåé.

2. Ïðåäëîæåííàÿ ìåòîäèêà ïîçâîëÿåò îñóùåñòâëÿòü êîíñòè-
òóöèîííóþ äèàãíîñòèêó, ñîïîñòàâëÿÿ ðåçóëüòàòû, ïîëó÷åííûå 
ðàçëè÷íûìè ìåòîäàìè. Ñðàâíèòåëüíûé àíàëèç îñóùåñòâëÿåòñÿ 
äëÿ êîíêðåòíîé âûáîðêè ñòðàí. Â êà÷åñòâå ïðèìåðà aïðîáàöèÿ 
ìåòîäèêè îñóùåñòâëåíà äëÿ ïåðåõîäíûõ ñòðàí.

3. Ãëàâíûé ðåçóëüòàò ïðèìåíÿåìîé ìåòîäèêè – âûäâèæåíèå 
ìíîãîóðîâíåâîãî ìåòîäà îöåíêè êîíñòèòóöèîíàëèçìà, îñíîâàí-
íîãî íà ñîïîñòàâëåíèè è ñðàâíåíèè ðÿäà ñòàòèñòè÷åñêèõ ìåòî-
äîâ. Ñóùåñòâåííîå ïðåèìóùåñòâî ðàçðàáîòàííîé ìåòîäèêè â 
òîì, ÷òî îíà ìîæåò èñïîëüçîâàòüñÿ íà îñíîâàíèè ðàçëè÷íûõ âû-
áîðîê ñòðàí è ðàçíîõàðàêòåðíûõ ïåðåìåííûõ. 

4. Ïðåäñòàâëåííàÿ â íàñòîÿùåé ðàáîòå ìåòîäèêà  â êà÷åñòâå 
ïðèìåðà aïðîáèðîâàíà íà âûáîðêå 29 ïåðåõîäíûõ ñòðàí. Íèæå 
ïðèâåäåíû ðåçóëüòàòû, ïîëó÷åííûå íà îñíîâàíèè ïðåäëàãàåìîé 
ìåòîäèêè â ðàçðåçå ïåðåõîäíûõ ñòðàí íà îñíîâàíèè ïîêàçàòå-
ëåé 2014 ã. Ýòè ðåçóëüòàòû ïðåñëåäóþò äâå öåëè: âî-ïåðâûõ, îíè 
èìåþò èíäèêàòèâíûé õàðàêòåð, òî åñòü ïîêàçûâàþò, ê êàêèì âàæ-
íûì è ðàçíîõàðàêòåðíûì çàêëþ÷åíèÿì ìîæíî ïðèéòè ïî ýòîé 
ìåòîäèêå; âî-âòîðûõ, ìîãóò ñëóæèòü â êà÷åñòâå ïðåäëîæåíèé 
ðàçðàáîò÷èêàì è ïðèìåíèòåëÿì ïîëèòèêè.  
Ïðèíÿòî ñ÷èòàòü, ÷òî äëÿ îöåíêè óðîâíÿ êîíñòèòóöèîíà-

ëèçìà íåîáõîäèìî ðàññìîòðåíèå òðåõ ãðóïï ïîêàçàòåëåé: 
õàðàêòåðèñòèê ïðàâîâîãî ãîñóäàðñòâà, õàðàêòåðèñòèê äå-
ìîêðàòè÷åñêèõ ðàçâèòèé è ñîöèàëüíî-ýêîíîìè÷åñêèõ ïî-
êàçàòåëåé. Èññëåäîâàíèå, ïðîâåäåííîå â ðàçðåçå ñòðàí ñ 
ïåðåõîäíîé ýêîíîìèêîé, ïîêàçàëî, ÷òî âêëþ÷åíèå èíäèêà-
òîðà ïîëèòè÷åñêîé ñòàáèëüíîñòè â ñèñòåìó èíäèêàòîðîâ 
íåîáõîäèìî, òàê êàê îí âûñòóïàåò â êà÷åñòâå ñàìîîáúÿñíÿ-
åìîé ïåðåìåííîé.

Ñ ïîìîùüþ ôàêòîðíîãî àíàëèçà óäàëîñü âûÿâèòü äâà ëà-
òåíòíûõ ôàêòîðà: ôàêòîð èíñòèòóöèîíàëüíûõ ðàçâèòèé è 
ôàêòîð äåìîêðàòè÷åñêèõ ðàçâèòèé. Òàêèì îáðàçîì, ìíî-



39

Актуальные проблемы конституционного правосудия

ãî÷èñëåííûå ïåðåìåííûå, õàðàêòåðèçóþùèå óðîâåíü ïðà-
âîâûõ, èíñòèòóöèîíàëüíûõ è äåìîêðàòè÷åñêèõ ðàçâèòèé 
îáùåñòâ ñòðàí ñ ïåðåõîäíîé ýêîíîìèêîé, ìîæíî ðàñêðûòü 
ñ ïîìîùüþ äâóõ ëàòåíòíûõ ôàêòîðîâ.

Â òî æå âðåìÿ âûÿñíèëîñü, ÷òî ñîöèàëüíî-ýêîíîìè÷åñêèå 
õàðàêòåðèñòèêè ïåðåõîäíûõ ñòðàí íåâîçìîæíî ýôôåêòèâ-
íî îïèñàòü ñ ïîìîùüþ îïðåäåëåííûõ ëàòåíòíûõ ôàêòîðîâ. 
Ïîýòîìó â äàëüíåéøåì àíàëèçå îíè ôèãóðèðóþò êàê îò-
äåëüíûå ïîêàçàòåëè.

Ñòðàíû ñ ïåðåõîäíîé ýêîíîìèêîé ïî óðîâíþ êîíñòèòóöè-
îíàëèçìà ìîæíî ðàçäåëèòü íà òðè êëàñòåðà: êëàñòåðû ñ 
íèçêèì, ñðåäíèì è âûñîêèì óðîâíåì èíòåãðàëüíîãî ïîêà-
çàòåëÿ êîíñòèòóöèîíàëèçìà. Íåîáõîäèìî îòìåòèòü, ÷òî êî-
ëè÷åñòâî è ñîñòàâ êëàñòåðîâ èç ãîäà â ãîä ìîãóò ìåíÿòüñÿ. 
Àíàëèç ýòèõ èçìåíåíèé ÿâëÿåòñÿ îäíèì èç ñóùåñòâåííûõ 
ýòàïîâ  êîíñòèòóöèîííîé äèàãíîñòèêè íà îñíîâå ñðàâíè-
òåëüíîãî àíàëèçà.

Êëàñòåðíûé àíàëèç ïîçâîëÿåò îïðåäåëèòü íàèáîëåå âàæ-
íûå ïîêàçàòåëè óðîâíÿ êîíñòèòóöèîíàëèçìà. Â ñèñòåìå 
èíäèêàòîðîâ ñòðàí, ðàññìîòðåííûõ  ïî ñîñòîÿíèþ íà 2014 
ã., íàèáîëåå âàæíûìè áûëè ïîêàçàòåëü äåìîêðàòè÷åñêèõ 
ðàçâèòèé è ïîêàçàòåëü èíñòèòóöèîíàëüíîãî ðàçâèòèÿ. Ýòîò 
ôàêò ñâèäåòåëüñòâóåò î òîì, ÷òî íà äàííîì ýòàïå ðàçâè-
òèÿ îñíîâíûå ðàçëè÷èÿ ìåæäó ïåðåõîäíûìè ñòðàíàìè íå 
îáóñëîâëåíû ñîöèàëüíî-ýêîíîìè÷åñêèìè ðàçâèòèÿìè. 
Ïðèáëèçèòåëüíî òàêèå æå âûâîäû ñäåëàíû íàìè è â äðóãîé 
ðàáîòå, ãäå èñïîëüçîâàëñÿ íåñêîëüêî äðóãîé íàáîð îáúÿñ-
íÿþùèõ ïåðåìåííûõ. Ýòî ãîâîðèò î äîñòîâåðíîñòè ðåçóëü-
òàòîâ, ïîëó÷åííûõ ïðè èçìåíåíèè íàáîðà îáúÿñíÿþùèõ 
ïåðåìåííûõ. Öåëü óëó÷øåíèÿ ñîöèàëüíî-ýêîíîìè÷åñêèõ 
ïîêàçàòåëåé îãðàíè÷åíà íåäîñòàòî÷íûì ðàçâèòèåì èí-
ñòèòóòîâ è äåìîêðàòè÷åñêèõ ïðîöåññîâ. Ýòîò âûâîä – îäèí 
èç íàèáîëåå âàæíûõ ðåçóëüòàòîâ äàííîãî èññëåäîâàíèÿ 
ñ òî÷êè çðåíèÿ ðåêîìåíäàöèé ïî ïðîâåäåíèþ ïîëèòèêè, 
íàïðàâëåííîé íà óëó÷øåíèå óðîâíÿ êîíñòèòóöèîíàëèçìà 
â ñòðàíå. Â êà÷åñòâå ãèïîòåçû ìîæíî ïðåäïîëîæèòü, ÷òî 
äàëüíåéøèé ðîñò ýêîíîìèêè â ïåðåõîäíûõ ñòðàíàõ, êîòî-
ðûé óæå íå ìîæåò áûòü “âîññòàíàâëèâàþùèìñÿ”, äîëæåí 
áûòü âî ìíîãîì ïðåäîïðåäåëåí óëó÷øåíèåì âûøåóêàçàí-
íûõ ïðèçíàêîâ (èíäèêàòîðîâ óðîâíÿ äåìîêðàòèçàöèè è èí-
ñòèòóöèîíàëüíûõ èíäèêàòîðîâ).
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Â áëèæàéøåì äåñÿòèëåòèè çàäà÷è ïðåîäîëåíèÿ äåôèöèòà 
êîíñòèòóöèîííîñòè áóäóò èìåòü ïðåâàëèðóþùåå çíà÷åíèå 
äëÿ ðîñòà ýêîíîìèêè è ðàçâèòèÿ ïåðåõîäíûõ ñòðàí.

 Äèñêðåòíûé àíàëèç ïîçâîëèë íàéòè  ðàçëè÷èÿ ìåæäó ñòðà-
íàìè âíóòðè êëàñòåðîâ. Â ÷àñòíîñòè, â êëàñòåðå ñ íèçêèì 
óðîâíåì êîíñòèòóöèîíàëèçìà íàèáîëåå âàæåí óðîâåíü ïî-
êàçàòåëÿ äåìîêðàòè÷åñêèõ ðàçâèòèé, â ñðåäíåì êëàñòåðå 
– óðîâåíü ðàçâèòèÿ ÷åëîâå÷åñêîãî êàïèòàëà, à â òðåòüåì 
êëàñòåðå – óðîâåíü èíñòèòóöèîíàëüíîãî ðàçâèòèÿ.

Êëàñòåðíûé àíàëèç ïîêàçàë, ÷òî ñ òî÷êè çðåíèÿ ìåæêëàñòåð-
íîãî ðàçáèåíèÿ íàèáîëåå âàæíû ôàêòîð äåìîêðàòè÷åñêèõ 
ðàçâèòèé è ôàêòîð èíñòèòóöèîíàëüíîãî ðàçâèòèÿ. Äèñ-
êðåòíûé àíàëèç ïîêàçàë, ÷òî ýòè æå ôàêòîðû âàæíû äëÿ 
âíóòðèêëàñòåðíîãî ðàçëè÷åíèÿ ñòðàí. Ïðè ýòîì â ñòðàíàõ 
ñ íèçêèì óðîâíåì êîíñòèòóöèîíàëèçìà íà ïåðâîì ìåñòå 
íàõîäÿòñÿ ðàçëè÷èÿ â àñïåêòå äåìîêðàòè÷åñêèõ ðàçâèòèé, 
à â ñòðàíàõ ñ âûñîêèì óðîâíåì êîíñòèòóöèîíàëèçìà âàæíû 
èíñòèòóöèîíàëüíûå ðàçëè÷èÿ.

Àïðîáàöèÿ ìåòîäèêè, îñíîâàííîé íà ñîâîêóïíîñòè èíòåãðàëü-
íîãî, ôàêòîðíîãî, êëàñòåðíîãî è äèñêðåòíîãî àíàëèçîâ äèàãíîñ- 
òèêè è ìîíèòîðèíãà óðîâíÿ êîíñòèòóöèîíàëèçìà, ïîçâîëÿåò 
îïðåäåëèòü øêàëó âàæíîñòè â ñîâîêóïíîñòè ïðàâîâûõ, äåìîêðà-
òè÷åñêèõ è ñîöèàëüíî-ýêîíîìè÷åñêèõ èíäèêàòîðîâ. Ïîëó÷åííûå 
ðåçóëüòàòû ñâèäåòåëüñòâóþò  î ïðèîðèòåòíîñòè âíåýêîíîìè-
÷åñêèõ ôàêòîðîâ. Îíè ìîãóò áûòü ïîëîæåíû â îñíîâó ïðèíÿòèÿ 
ýôôåêòèâíûõ óïðàâëåí÷åñêèõ ðåøåíèé è ñïîñîáñòâóþò ïîâû-
øåíèþ óðîâíÿ êîíñòèòóöèîíàëèçìà è ñîöèàëüíîé ñîëèäàðíîñòè 
îáùåñòâà. 

Ñ òî÷êè çðåíèÿ òðàíçèòîëîãèè, ïåðåõîä îò ïðàâîâîé, äåìî-
êðàòè÷åñêîé, ñîöèàëüíî-ýêîíîìè÷åñêîé ñèòóàöèè â ñòðàíå ê êà-
÷åñòâåííî äðóãîé ñèòóàöèè ñ áîëåå âûñîêèì ïîêàçàòåëåì êîí-
ñòèòóöèîíàëèçìà îáóñëîâëåí ìíîæåñòâîì ãåîïîëèòè÷åñêèõ è 
ìåñòíûõ îñîáåííîñòåé. Ïðåäëàãàåìàÿ ìåòîäèêà äèàãíîñòèêè è 
ìîíèòîðèíãà óðîâíÿ êîíñòèòóöèîíàëèçìà ïîçâîëÿåò ó÷èòûâàòü 
òàêæå ãåîïîëèòè÷åñêèå è ìåñòíûå îñîáåííîñòè è ïðèìåíÿòü 
ðàçðàáîòàííûé èíñòðóìåíòàðèé äëÿ ïðèíÿòèÿ óïðàâëåí÷åñêèõ 
ðåøåíèé. 
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of Latvia, Professor at the Riga Graduate School of law, 

former judge (2005-2014), President of Section (2012-2014)
of the European Court of Human Rights

International  Law Matters 
for  the European Court of Human Rights

1. Introduction
It has been common to refer to such concepts as "international 

community" or "international legal order". At the same time, 
these concepts, like the concept of "international law" itself, have 
continuously been questioned. Even today, one often hears the 
question: Is there an international community? Is there an international 
legal order? These questions have generated volumes of conflicting 
doctrine over the past decades. One of the most elegant and succinct 
answers to these questions and challenges has been provided already 
some time ago by Rosalyn Higgins, the former President of the ICJ, 
who in essence argued that international law "is a normative system. 
Normative systems make possible that degree of order if society is to 
maximize the common good, and, indeed, even to avoid chaos in the 
web of bilateral and multilateral relationships that society embraces"1. 
I share this view and I agree that there is clearly some legal order or a 
normative system for the international community.

I will be reiterating a proposition in this article that while the 
European Court of Human Rights examines individual complaints and 
solves disputēs primarily involving individuāls, in a great number of 
cases the impact of the Court’s decisions goes beyond the individual 
circumstances. By reference to Rosalyn Higgins’ distinctions, the 
European Court of Human Rights has a choice between essentially 
two understandings of international law, i.e., international law as 

* The article is based on the presentation delivered at the Court’s Judicial
reflection group on 8 December 2014.

1 HIGGINS, R. Problems and Process. International Law and How We Use It, 
(Oxford University Press, 1994), ð. 1 et seq.
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rules which R. Higgins discards and international law as a normative 
system. More precisely this means either considering that the Court 
has to find the "appropriate “rule” in an impartial manner" or that it 
has to make a choice "between claims which have varying degrees 
of legal merit".2 In view of the fact the Court’s decisions not only have 
impact on respondent States and often generate important legislative 
and even cultural and structural changes within these States,3 but 
also that it clearly is an important actor within the world community, 
the latter view is to be preferred. Therefore not only the Court by virtue 
of international treaty law has to take relevant rules and principles 
of international law into consideration, when interpreting the 
Convention,4 but it also has to be aware of its role as a decision-maker 
in a broader sense within the international legal order and with a view 
to strengthening the international community. Some reflections on 
the proposition that the Court is an international player making judicial 
choices within a normative system will follow below. They are by far 
not complete and exhaustive.

2. European Court as an international decision-maker

The European Court of Human Rights along with other regional 
and international courts is an important actor, a decision-maker within 
the international normative process5. Recognizing this role should 
not be seen as similar to saying that the Court becomes political or 
starts acting as a political body. The Court will always act through 
its decisions. At the same time, the Court’s judicial decisions may 
have to take cognizance of particular political facts in one manner 
or another. It is also true that the Court through its collective wisdom 
can position itself in a certain manner with a view to promote a 
common European vision. It could be that the Court is determined to 
distance itself from the broader context of an issue which it is called 
to decide upon. Practice of the Court shows that it does not have a 
very consistent approach in this regard. There are cases in which the 

2  Ibid., p. 3.
3 E.g. ÌÎÒÎÑ, I. and ZIEMELE, I. (eds.), The Impact of the ECHR on the 

Democratic Change in Central and Eastern Europe: Judicial Perspectives, 
(Cambridge University Press, forth-coming 2016).

4  Vienna Convention on the Law of Treaties, Article 31.
5 This has also become true with respect to highest national courts which 

could be seen as one of the many effects of the globalization.
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Court has made a considerable effort, even through a fact-finding on 
the ground, to establish all the relevant background information and 
there are cases in which it expressly refuses to take that information 
into account.65 While the interest of the Court to take an approach as 
narrow as possible, especially in potentially sensitive cases, may be 
understandable, practice also shows that this temptation may ñàã-
ãó significant risks. For example, in the case Andrejeva v. Latvia the 
Court viewed the case as one of discrimination based on grounds 
of nationality or the absence thereof. I would maintain that the issue 
whether Latvia was obliged to take into account the years which, 
during the Soviet times, Ms Andrejeva, a non- citizen of Latvia, worked 
for enterprises with the social seat outside Latvia, with a view to 
determine her pension, could not be properly determined without due 
regard to the questions of State succession and State continuity and 
responsibility thereof. It could be argued that the Court, by refusing to 
accept the arguments in that regard, adjudicated the case narrowly. 
At the same time, it is clear that there are effects of this judgment on 
the broader questions of international law related to State succession. 
Inadvertently the Court has taken a position, not only of relevance 
for the disputē between the Russian Federation and the Republic 
of Latvia as concerns Russia’s obligations for the damages caused 
during the unlawful occupation of Latvia, but also for the law of State 
succession. It is worthwhile to note that Latvia and Russia finalized the 
bilateral agreement regulating the issue of pension calculations soon 
after the judgment of the Court was adopted. The issue therefore 
became mute. At the same time, the broader implications of the 
Court’s approach do not become mute.

This is one example which shows that the position according to 
which the Court only interprets and applies the Convention in specific 
circumstances of each case may often prove untenable. The European 
Court of Human Rights has to face the reālity of the existence of the 
international legal order and therefore the interdependence of the 
various elements of the system as well as ever stronger international 
community. It is better to confront the whole spectrum of the choices 
that it has to make and possible implications of its decisions than to 
ignorē the broad effects of its decisions.

In this regard, a modern discourse often discusses the role of 
the Court by confronting two perspectives: a "constitutionalist" and 

6  See Ilascu, Ivantoc, Lesco and Petrov-Popa v. Moldova and Russia [GC], 8 July 
2004. Compare Andrejeva v Latvia [GC] Judgment of 18 February 2009. Partly 
dissenting opinion of judge Ziemele.
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an "internationalist" perspective. Of course, different writers will 
understand each one of these perspectives also differently. I maintain 
my position that the Court is, first of all, an international court that the 
States parties have created by a treaty. The Court’s mandate in its 
essence is that of an international court. This should not be confused 
with the fact that the effects of the Court’s case law in Europe are 
direct and very significant. Such effects can be attributed to the two 
powers that the Court has and that are clearly based in the Convention, 
namely, the Court interprets authoritatively the Convention. The 
States have attributed the Court with this power accepting to comply 
with the Court’s judgments. But any State at any time can withdraw its 
consent. Well, if you would withdraw the consent from the Constitution 
of a country then, normally, the State would collapse or at least 
face a revolution. Europe will not necessarily collapse if States start 
withdrawing from the Convention. Like any international treaty it can 
become outdated or it can be renegotiated; in fact we see some of 
the latter since the Brighton conference. In a nutshell, I qualify the 
above description of the Court’s nature and main powers as the one 
pertaining to the internationalist perspective.

I believe that in current times the Court is better advised to 
continue implementing its role as a Court which takes its powers from 
a treaty and international law, i.e., from State consent. Insisting on 
the character of à kind of constitutional court of Europe is a weaker 
proposition although one can see clearly the interest in pursuing 
this proposition (a few relevant points will follow below). Before that 
it is necessary to provide a further elaboration on the proposed 
"internationalist" perspective.

3. International law roots of the Court

Why do I insist on the international law roots of the Court and 
indeed link this proposition to a broader issue on how international law 
matters for the Court? This is an extremely complicated question not 
least because the answer has to be placed within a broader historical 
and philosophical context. For the purposes of this article a very brief 
outline of some relevant elements will be sketched out.

The State is at the roots of international law and for that reason 
the protection of the State within its boundaries is stili today the 
basie raisen d’etre of international law. This world view and a way of 
organizing human society is meant to provide for peace, stability and 
prosperity of the people within the State borders as well as for good 
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organizing human society is meant to provide for peace, stability and 
prosperity of the people within the State borders as well as for good 
neighbourly relations among the States. It is to be recalled that up 
until the 1928 Kellogg-Briand Pact and the UN Charter the States had 
very different aims, notably gaining more territory and more wealth 
from other parts of the world. We have slightly improved, I hope.

Historically, it so happened that the idea of a new legal order was 
being conceived parallel to the emergence of the modern state. 
The Peace Treaty of Westphalia was adopted in 1648, some twenty 
years after the Ilugo Grotius’ first systematic treatise on international 
law "De iure belli ac pacis" dealing with the laws of war and peace 
which appeared in 1625. In other words, while the best European 
minds of the time were trying to conceive of some workable ways for 
Europeans to live together, political interests and events were also 
working their ways. Reading the works of such thinkers as Vitoria, 
Suarez and Pufendorf one might easily contemplate that there were 
different visions possible for a new world order as compared to the 
one eventually materialized. One finds that a considerable thought 
went inlo thinking about the status and rights of individuāls already 
thcn. Among the available interpretations of the writings of the 
founders of inicmational law some would argue that the formalized 
State-centred structure finally conceived by Vattel put the later 
development of the international legal order on the wrong path. 
Sovereignty should have been given directly to the people also for the 
purposes of international law. It could be argued that exactly at this 
historical juncture at least one possible reading of the constitutionalist 
perspective as regards the role of the regional court of human rights 
has its roots. Within the constitutionalist perspective there are those 
who consider that the Court should indeed assume a clearer role 
of the constitutional court in Europe. There is however also another 
discourse today which examines just how democratically legitimate 
such à regional treaty based Court is since from this constitutionalist 
perspective, the Court, which passes binding judgments but is 
not accountable to democratically elected parliaments, has some 
legitimacy problems.76 In my view these concerns do not arise within 
the traditional perspective that looks at the source and powers of the 
international courts, including the European Court of Human Rights. 
Evidently, there are limits to what an international court can do within 

7 See BELLAMY, R. "The Democratic Legitimacy of International Human Rights 
Conventions: Political Constitutionalism and the European Convention on Human 
Rights", European Journal of International Law, vol. 25, n° 4 (2014) 1019.
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the State centred system. It does not pretend to do more and thus 
cannot be viewed from the domestic constitutionalist perspective. 
It can only play the role of the consciousness of Europe within the 
limits of the normative system in which it operates. For the moment, 
labelling the Court a Constitutional Court of Europe is à counter-
productive exercise since there are important questions that need to 
be answered within the existing order.

Be it as it may, ever since international law has embarked 
on à humanization project of the State and especially since the 
establishment of the United Nations, it is faced with a contradiction 
since the source of international law continues to be State consent 
rather than popular consent. There are plenty of governments which 
are not interested in the humanization project or are only interested 
in it for the others and not for themselves. Here again things for a 
long time have not changed. Already the early writings of the Spanish 
thinkers justified the civilizing mission of European conquerors in 
other parts of the world.

However, one of the themes in the international law doctrine has 
been the question whether the UN Charter could be seen as a sort 
of a World Constitution. It is to be recalled that the Preamble of the 
Charter refers to the people. In fact, this is more than the European 
Court of Human Rights has done. The Court’s case law refers to 
the Convention’s special character and suggests that the Court is 
engaged in the creation of the European public order. There is, of 
course, no question that the Charter is a constitution creating the 
United Nations as a subject of international law, in the institutional 
sense it is a constitution, but is it a constitution in à material or 
substantive sense?

4. The UN Charter and the World Constitution

This question is important for the following reasons: a) the inter- 
State world order has had too many problems, b) the empowerment 
of individuāls was a missed opportunity to which we continue in fact 
to strive, and c) above all the human race is still looking for that ideal 
way of living together in peace and prosperity since the State often 
proves to be corrupt and/or prone to abuse of power. For the moment 
one of the solutions which is not new is the rule of law. And therefore 
we have such rich legal theory and legal philosophy discourse trying 
to understand and explain, or substantiate the source of rules, their 
legitimacy and biūding character. In fact, why law is binding is an 
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existential question. In different constitutional traditions the answers 
will be slightly different. Be it as it may, we come to accept that a 
Constitution is of fundamental importance for peace and order in any 
given society. It is for this reason that the same question is posed in 
international law. Do we have a constitution or should we not finally 
really have one, even if for the moment States are still the primary 
masters for the purposes of international law making. The fact that 
diversity in law-making and the entry into play of additional actors has 
increased since the Charter was enacted will not be elaborated for the 
purposes of this article but the point has to be made that the State is 
no longer the only master of law-making.

After this brief recollection of the road towards current international 
legal order and an international community, an argument can be 
made that the history of international law since the Peace Treaty 
of Westphalia is about going back to its true roots (which, I submit, 
was not about the blind protection of States and even less some 
States over the other States) or, in other words, about trying to find 
the missed opportunity of having an international community of the 
people. The UN Charter and international human rights law are high 
points on this journey.

The UN Charter opened up the way for empowering individuāls at 
an international level like no other treaty before. It paved the way for 
human rights, international criminal law and other important fields of 
international law. In essence, one can only build a legal system where 
there is some stability and that stability in fact is largely provided for 
by the Charter and the compromises that were struck therein. This is 
where international law matters. The Charter is the source of or the 
basis for, or the framework within which, regional initiatives, such as 
the European ones, can take place and function meaningfully.

5. Fragmentation of International Law and the Court’s
    Case Law

Since it was concluded above that the UN Charter provides for some 
stability within which regional developments can take place, a point 
regarding the fragmentation debate has to be made. It should not be 
overly exaggerated but it should be ķept in mind. Unlike the European 
Union which through the EU Court’s case law is exploring what the 
Union might really mean, the European Court of Human Rights has a 
responsibility not to undermine the legal system which has enabled its 
existence. The Court should primarily deal with individual complaints 
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and so strengthen the international legal order. This is the moment 
to come back to the challenge outlined in the introduction as to the 
existence of the international community and the international legal 
order. There is no question, given the wealth of norms, procedures, 
international bodies, that international law is quite a rich normative 
system providing for answers when the norms are violated. The 
international community is in the process of formation. This process 
is slow but it is clearly assisted by the desire to regulate international 
relations and it has taken a view that empowering individuāls and 
groups of individu�ls is necessary for this purpose. The European 
Court of Human Rights and other similar mechanisms and procedures 
are a necessary element in this process. Most importantly, if one 
accepts that the UN Charter is, even if rudimentary, a constitution 
in a material sense, one should accept that there is an international 
legal order. Article 103 embodies this idea because it provides for a 
hierarchical legal order.

What can the European Court of Human Rights do more specifically 
and what has it done? The Court has for a long time been facing 
the issue of engaging with other rules of international law in varied 
situations. Roughly they can be grouped in two categories. First, 
cases which require the Court to explore the limits, either jurisdictional 
or material, of the application of the Convention. Second, cases in 
which other international law standards have enriched the reading of 
the Convention. There can be an overlap between the question of the 
scope of the Convention and the added value of international law for 
the Convention, especially in cases which require the assessment of 
the scope of positive obligations. Generally, we do not have a problem 
where international law helps the Court to do more. We often have a 
problem when we feel that because of international law we cannot go 
far enough in protecting individual rights.

For example, in the Al-Adsani v the United Kingdom case the Court 
was divided on the basis of the question whether or not the prohibition of 
torture overrides State immunity in civil proceedings.827 It is interesting 
to note that a number of eminent international lawyers on the bench at 
the time took the view that the jus cogens character of the prohibition 
of torture overrides the immunity rules.938 The majority of the judges 
in the case did not follow the view of these international lawyers. 

8    Al-Adsani v the United Kingdom. [GC], judgment of 21 November, 2001.
9  See Dissenting Opinion of judges Rozakis and Caflischjoined by judges 

Wildhaber, Costa, Cabral Barreto and Vajiic.
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Ðãîbabló, Judge Pellonpaa summed up the crux of the deliberations 
when he stated in his concurring opinion that the European Court of 
Human Rights "should be very cautious before taking upon itself the 
role of a forerunner" within international law. In the Jones and others 
v the United Kingdom case, the Court entered into a great analysis 
of the developments of the law of State immunity in relation to State 
officials and a State, and in relation to civil and criminal responsibility 
but it could not establish that fundamental changes had taken place 
in international law, while it noted that many trends were clearly visible 
and that the changes advocated for by dissenting judges in the Al-
Adsani case might be imminent. The Court did not consider itself 
competent in this area to become a frontrunner.109 This approach of 
the Court has received mixed comments within and outside the Court. 
At the same time, in the area of the protection of the right to family, 
especially the children, the Court has really made an effort to attribute 
some clarity and substance to the principle of the best interests of the 
child. This has apparently clashed with a more procedural approach 
adopted both by the Hague Convention of 25 October 1980 on the 
Civil Aspects of International Child Abduction as well as the EU law, 
i.e., the principle that where the child has been taken away from his/
her country of residence an immediate retum should ensure with just 
some small exceptions. In the X. v Latvia case the Court attempted to 
reconcile these various interests and emphasized that the domestic 
courts should nevertheless carry out a meaningful examination of any 
possible threats to the child that such a retum could bring about.1110

The Court has clearly taken inspiration from the Convention on the 
Rights of the Child as well as the work of the Expert Committee.

Other examples in the areas of environmental law, law of the sea, 
international criminal law could be mentioned but I would end with 
a few comments on the case law regarding jurisdiction in which the 
Court has melted together the issue of jurisdiction and the issue of 
attribution of responsibility.1211There is a logical problem because 
the State can perfectly have jurisdiction, whether territorial or not, 
but the acts challenged may not necessarily be attributed to the 
State if they, for example, stem from purely private actions or if the 
State is not to be blamed for any other possible reason. Of course, 
the Court is the master of the Convention’s interpretation but 
10  Jones and Others v the United Kingdom, judgment of 14 January 2014.
11 X. v Latvia [GC], judgment 26 November 2013.
12  For example, see Al-Sheini and Others v. the United Kingdom [GC] 

Judgment of 7 July 2011, paragraphs 130-140.
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Article 1 does not exclude addressing attribution or responsibility 
nor does it necessarily take a melting pot approach. Article 1 has 
at least two components. It speaks about the obligation to secure 
rights and it states where. The first component, I submit, is that 
of attribution of responsibility and the second is jurisdiction. The 
impression that the Court’s case law gives to the outside world is 
that once the Court establishes jurisdiction the responsibility is 
almost presumed or automatic. I think the Court needs to argue 
the attribution of responsibility and that this would strengthen the 
Court’s position and the judgment. Now, I acknowledge that it may 
be delicate because unlike the ICJ, the Court by virtue of Article 1 
is specifically asked to assess the compliance of the States within 
their jurisdiction. The ICJ does not have to establish the jurisdiction 
of Serbia in Bosnia-Herzegovina or the US in Nicaragua. Theirs 
is primarily the attribution test. I would still maintain that even if 
the Court has to first, as à preliminary question, clearly establish 
whether acts complained fell within the jurisdiction of the State, it 
does not say anything about whether these acts can be attributed to 
that State. As a result of the Court’s approach the test of attribution 
of responsibility by comparison with that determined in international 
law has been watered down.

The overall impression from the Court’s case law in the cases 
with an important international law component may well be that of 
lack of coherence within the Convention and in relation to the system 
of international law within which the Convention is situated. I would 
propose, however, three conclusions. First, this problem does fall 
within the area of fragmentation but, as stated, it should not be 
exaggerated. Second, since the Court has a human rights mandate, 
it certainly has the legitimacy to develop human rights law and 
sometimes even be a frontrunner on important human rights matters. 
Third, where the Court has to first of all solve the issue of jurisdiction 
and competence, it should rely on available rules and concepts of 
international law and their understanding therein. This is important for 
legitimacy of the Court’s approach.

6. Challenges ahead...

These are (yet again) low times for international law in Europe and 
in the world in general. The conflict in Ukraine has prompted such 
questions in international law as the regulation of and responsibility 
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for hybrid wars. Undoubtedly, there are new forms of warfare but there 
are clearly some available and applicable rules and principles under 
the UN Charter and customary international law, including Articles on 
State responsibility, relevant for State action as concerns this conflict 
in Europe. In other words, the international legal system offers plenty 
of legal elements based on which right choices can be made by the 
decision-makers. There are several questions in front of us. What are 
the reasons for a new conflict in Europe? Are they completely rational? 
What is or ought to be a reaction of the international community and 
especially of a united Europe? Since the Court is also one of the 
decision-makers within a broader normative process, how should or 
can the Court react in this situation?

In answer to these questions one could point out that, as history 
shows, the evolution has its ups and downs. However, blaming all 
on difficulties of the evolution would not be very helpful. Another 
answer could be to challenge the very premise of the existence of 
the international legal order and international law. That would not 
be the first time or, I am afraid, the last time. I would submit that 
the low moments are a particular challenge and an opportunity for 
all those who believe in certain principles and who share a certain 
world vision. The Convention in principle is a peace time treaty. It is 
not really equipped for times of war, nor are the procedures installed 
at the Court. However, yet again we see that the world is not perfect 
and Europe neither. Those who interpret the Convention should keep 
things in perspective and make sure that the way the Convention is 
applied takes into account its belonging to a normative system. It is 
this understanding that enables the Court to make the right choices 
between claims of varying degrees of legal merit and to make sense 
in situations of both peace and war.
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Òhe Modern Challenges of the Interrelations 
between thå Constitutional Justice and Politics 

in the Republic of Armenia 

Within this study, we share the viewpoint that the issue of  

constitutionality and the politics should become a subject of a 

separate discussion which is not isolated at mechanical comparison 

and opposition level of those two phenomena, but establishes a 

distinct cause-and-effect relationship.1

It is indisputable that the Constitution is a legal document. The 

Constitution, nevertheless, has a political context. The content of 

the Constitution is conditioned by the country’s general level of 

political and legal culture, political orientations, real correlation of 

approaches of the political forces, etc. The constitutional doctrine 

primarily covers the imperatives of resolving the problems which 

the country and its political forces face. This statement does not 

mean, however, that the constitutional norms shall be interpreted in 

the light of political interests, or interpreted as political provisions. 

The policy is set of means and abilities to guide the community to 

make the right axiological choice, after which the same policy is, 

1 See in details, Harutyunyan G. Constitutional Culture: the Lessons of
History and the Challenges of Time. - Yerevan, 2016; How Constitutions 
Change (A Comparative Study) / edited by Oliver D., Fusaro C., Oxford and 
Portland, Oregon, 2011; Êðàâåö È. À. Ðîññèéñêèé êîíñòèòóöèîíàëèçì- 
ïðîáëåìû ñòàíîâëåíèÿ, ðàçâèòèÿ è îñóùåñòâëåíèÿ. - ÑÏá., 2005.
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naturally, ultimately limited and revealed only within the framework 

of the constitutional democracy. In this regard it is worth to mention 

the statement of well-known French lawyer Pierre Sandevuar that 

“Politics formulate the law, but, at the same time, the law, in its turn, 

responds to the politics by introducing a regulatory element and 

making politicians act in an open, fair and responsible manner”2.

Despite of the fact that the constitutional norms are the products 

of political consensus, after becoming a mandatory rule of conduct 

they are mere legal norms and are of priority importance and 

determine the nature and content of the entire legal system.

A number of factors are required for not making the Constitution 

the tool of current policy. First of all, it is necessary that the political 

system is democratic, the political institutions are formed and 

function exclusively within the framework of the constitutional 

norms and principles, and the last but not least - the political 

thinking and practice shall be constitutional, and guaranteeing the 

rule of law, undoubtedly, shall be in the framework of the political 

behavior and political institutions. The next significant factor is 

conditioned with the consistent realization of the principle of checks 

and balances of the state powers. Wherever this principle does not 

find its systemic implication, the Constitution becomes a mere tool 

in the hands of the majority for fulfillment of its current political 

goals. Such situation has nothing in common with democracy and 

the rule of law of state.

For the Constitution not be shaped by the political expediency, 

it is necessary to guarantee the effective realization of all factors 

of the supremacy of constitution. And in this regard, of course, the 

Constitutional Court, as a body of constitutional justice, has its own 

specific mission.

So, which are the contemporary challenges and development 

trends in Armenia when it comes to the topic of the discussion?  

First, we shall refer to the political system and political 

institutions. In line with the positive solutions made as a result of the 

2 See Ñàíäåâóàð Ï. Ââåäåíèå â ïðàâî/ Ïåð. ñ ôðàíö. - Ì., 1994.
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constitutional amendments in the Republic of Armenia in 1995 and 

2005, the following issues, however, have not been overcome:

- hyper-centralization and hyper-personification of the political 

system,

- concretion of the political, administrative and economic 

potentials,

-  absence of the sufficient and necessary guarantees for 

ensuring the credible electoral system,

- disproportion between the actual volume of powers of various 

political bodies and their constitutional responsibilities,

-   lack of the necessary and sufficient guarantees for 

strengthening the effective functioning and balancing role of 

the parliamentary minority.

The effectiveness of creation of the guarantees of the legal 

regulations by the constitutional justice in the political disagreements 

and ensuring efficiency of the policy in the constitutional domain, in 

the terms of existence of the above-mentioned issues, cannot be 

considered as precise. This is on one hand. On the other hand, the 

level of the efficiency of the constitutional justice is conditioned, 

in particular, by the judicial independence of the Constitutional 

Court, nature of its powers, objects of the constitutional justice and 

scopes of the entities which are entitled to apply to the constitutional 

court, as well as by the legal consequences of the court decisions. 

In this regard, the priority shall also be given to a high level of the 

professional experience, will, principality and consistency of the 

judges of the Constitutional Court, as well as the precise maintenance 

of the constitutional legal requirements non-involving in the political 

activities, or regarding their activity to be influenced or intervened 

are of pivotal importance.

The procedure of composition and powers of the Constitutional 

Court are envisaged by the Constitution of the Republic of 

Armenia3. The Constitution of the Republic of Armenia envisages 

3 See in particular, Point 10, Art 55, Points 1 and 2 Art 83, Art.100 of the RA
Constitution (with amendments through 2005). 
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a comprehensive framework of the subjects who can apply to the 

constitutional court4. It should be noted that the RA Constitutional 

Court cannot examine a case on its own initiative. The Constitutional 

Court examines the case only based on the application of the subject 

to the Constitutional Court and adopts a decision on the issue raised 

in the application. 

In terms of ensuring the effectiveness of constitutional justice 

in the Republic of Armenia, the constitutional regulations of 1995 

and 2005 along with the positive solutions, a number of pivotal 

problems still have not been overcome.  In particular, the main 

function of the Constitutional Court, ensuring the supremacy of the 

Constitution and the implementation of appropriate and sufficient 

powers, including the authority to resolve disputes over the 

constitutional powers between constitutional authorities was not 

envisaged at the constitutional level. At the constitutional level the 

functional, institutional, tangible and social guarantees, necessary 

for the independence of the Constitutional Court, were not fully 

envisaged. 

In our opinion, the necessity of the full implementation of the 

Constitutional Court entities active initiative approach, the legal 

possibilities of the Constitutional Court, as well as the need for 

full implementation of the decisions of the Constitutional Court, is 

important for ensuring the effectiveness of the constitutional justice 

in the context of the above-mentioned issues.

Within the scopes of respective topic we can state that the 

disputes regarding the decisions and issues of normative acts 

related to the results of elections of the President of the Republic of 

Armenia and Deputies to the National Assembly have become the 

subject of consideration at the Constitutional Court of the Republic 

of Armenia. 

Throughout 20 years of its activity, in accordance with the 

prescribed  procedure, on the basis of the applications of the 

4     See in particular, Art.101 of the RA Constitution (with amendments through 
2005).
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President of the Republic,  candidates to the member of the 

parliament and political parties (blocs), the Constitutional Court of 

the Republic of Armenia has examined 43 electoral disputes amongst 

them 4 cases on election results of the President of the Republic, 4 

cases on election results regarding proportional representation of 

the National Assembly and 35 cases on election results regarding 

the majoritarian representation of the National Assembly. The 

Constitutional Court invalidated the decisions of the relevant election 

commissions or the results of voting in 8 constituencies, as well as 

the results of voting in 40 polling stations.

As for the public assessment regarding the Constitutional Court’s 

decisions on the above-mentioned cases, we may point out that 

the Constitutional Court stated that although the decisions on the 

national elections, were legally justified and grounded and contained 

the legal basic provisions, however they were not unambiguously 

perceived by some layers of society. The reason for that phenomena 

is not only the current level of legal consciousness in the legal and 

political culture, but the objective reality that, the given perception 

is the reflection of the lack of confidence in the political system and 

the government, which has not yet been overcome. The problem 

requires such legal-political solutions that by the means of effective 

implementation of constitutional fundamental principles significantly 

enhance the guarantees of sustainable development and public 

confidence5.

The Constitutional Court examined the issue of constitutionality of 

86 normative acts (14 challenged acts completely and provisions of 

562 of acts) in its 246 decisions. The examination of the mentioned 

issues was triggered mainly by the applications of natural and legal 

entities6. The implementation of the initiative of the political forces, 

unions, particularly, members of the National Assembly and parties 

(blocs) to apply to the Constitutional Court regarding the issues 

5  See in particular, the decision DCC-1077 of 14.03.2013 of the RA
Constitutional Court (www. concourt.am).

6    Statistics  introduced as of January 1, 2017.
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of the constitutionality of the legal acts may not be considered as 

active.

The Constitutional Court examined the constitutionality of 56 legal 

provisions of 22 laws on the basis of applications of the deputies of 

the National Assembly, in 9 cases, and, 6 legal provisions of 4 laws, 

on the basis of the applications of the political parties, in 3 cases. 

It should also be underlined that the Constitutional Court in 

8 cases examined the constitutionality of legal provisions of 22 

legal provisions of the RA Electoral Code, and they have been 

acknowledged as contradicting to the Constitution and void. In the 

mentioned cases, as well as in the cases on electoral disputes, 

the Constitutional Court referred to the main shortcomings of 

the electoral process and the core causes of the lack of public 

confidence regarding the process, set forward the doctrinal 

approaches, expressed pivotal legal positions and developed them 

consistently7.

The legal positions of the Constitutional Court regarding the 

public mission of the political parties and the electoral process, in 

particular, are the following:

a) a democratic state system cannot exist without the necessary

political structures. No social stability can exist without the political 

forces which endow the political responsibility in democratic manner 

for the present and future of the state. The political party may fulfill 

its mission in the case when it has not only a program willingness 

but also necessary and sufficient capacity to endow political 

responsibility and it is visible and appreciable for the voter. The 

elections held by proportional system are called not only to form a 

sustainable and functional legislative power but play a decisive role 

for the establishment and strengthening of the political structure,  

b) the state is obliged to provide such guarantees in order,

- to preserve from the shortcomings in the electoral legislation, 

hindering the effective exercise of the suffrage right;

7 See in particular, the decisions DCC-703 of 10.06.2007, DCC-1028 of
31.05.2012, DCC-1077 of 14.03.2013 of the RA Constitutional Court 
(www. concourt.am).
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- the current political activity shall be precisely separated from 

the electoral campaign;

- the combination of political and charitable activities shall 

be excluded and ensure transparency in the funding of the 

electoral process;

- any possibility for merging the political and business interests 

shall be prevented in all stages of the electoral process;

c) for the effective judicial protection of electoral rights it is

necessary:

- to comprehend precisely the scopes of jurisdiction of each 

court,

- to implement remedies to protect the electoral right at the 

competent court, in accordance with the time-terms and 

procedure  prescribed by law,

- to take into consideration that for judicial protection of 

electoral rights, the Constitutional Court does not act as a 

superior court in relation to the other courts, but, pursuant 

to the Constitution, exercises certain jurisdiction,

- disputes related to the election results cannot be 

considered as disputes on the constitutionality of the 

legal provision, since for the solution of the latter, other 

constitutional requirements and procedures are prescribed.

We should state that many systemic and institutional amendments 

have been made in the legislation due to the legal positions of the 

Constitutional Court of the Republic of Armenia. Within the scopes of 

the matter at discussion, we would like to emphasize that the approach 

of the Constitutional Court is crystallized not to cross the scopes of 

legislative policy. It is specifically expressed in the legal positions of 

the Constitutional Court, regarding the legislative gap and the gap 

in the law. Referring to the correlation of the competences of the 

Constitutional Court and the legislative body in overcoming the gap 

in the law, the Constitutional Court of the Republic of Armenia has 

stipulated that in all cases, when the gap in the law is conditioned 

with the certain circumstances in the sphere of legal regulation, 
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overcoming of such a gap is within the competence of the legislative 

body.  The legislative gap may become the subject of examination 

of the Constitutional Court in the cases when the legislation does 

not prescribe other legal guarantees for filling the gap or in the 

case of availability of relevant legal guarantees in the legislation 

contradicting law enforcement practice is formed or when the current 

legislative gap does not ensure the possibility of implementation of 

this or that law. Otherwise, the issue of the constitutionality of the 

gap of the legal regulation is not a subject to examination of the 

Constitutional Court8. Based on the above-mentioned, we can state 

that in the framework of current constitutional-legal opportunities, 

the constitutional justice ensures implementation of the policy in 

the constitutional dimension. At the same time, it should be noted 

that ensuring of the high level of efficiency and adequacy of the 

mentioned process, in particular, requires:

- to exclude the political monopoly, while exercising the 

shadow relations of state power authorities;

- to raise public and legal liability of the authorities by providing 

legal procedures related to the performance of official 

duties, including political responsibility,

- to exclude entrenchment of the oligarchic state-power 

system;

- to introduce a reliable electoral system, guarantee democratic 

processes of continuity of electiveness, accountability and 

volatility of the authorities,

- to establish civilized relations between political majorities 

and political minorities in the National Assembly for 

the establishment and continuous development of 

parliamentarism,

- to prescribe the precise and fundamental framework 

of the main functions and powers of the Constitutional 

Court necessary for the exercise of its competence, 

8 See in particular, the decisions DCC-864 of 05.02.2010 and DCC-914 of
14.09.2010 of the RA Constitutional Court (www. concourt.am).
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the constitutional justice entities, as well as the optimal 

framework of constitutional justice entities,

- to prescribe precise functional, structural, material and social 

guarantees for the judicial independence of the Constitutional 

Court, 

Today we can state that regarding the above-mentioned 

necessary preconditions, constitutional pivotal solutions have been 

adopted by the Constitutional Amendments referendum held on 

December 6, 2015. In particular:

- In accordance with the constitutional amendments, the 

Republic of Armenia has passed to the parliamentary system 

of governance. The latter, among other things, creates 

favorable opportunities for the political, ideological and 

institutional aspects to strengthen the political parties. It is 

constitutionally clearly stipulated that the party structure and 

activity shall not contravene the democratic principles.

According to the new constitutional solutions, the National 

Assembly is the only constitutional body that is directly elected by 

the people. The National Assembly will be elected by the proportional 

representation. According to this electoral system, the guarantees 

for the formation of a sustainable parliamentary majority have been 

constitutionally stipulated. 

Hence in the parliamentary system,  the main political dividing 

line is not between the government and parliament, but between 

the political majority and the minority, thus pursuant to the new 

constitutional regulations the parliamentary minority enjoys the 

rights equivalent to its assigned role. In particular, an important role 

has been assigned to the parliamentary minority in the adoption of the 

constitutional laws (the Rules of Procedure of the National Assembly, 

the Electoral Code, the Judicial Code, the Law on the Constitutional 

Court, the Law on Referendum, the Law on Political Parties and the 

Law on the Human Rights Defender), as well as in election of the 

judges of the Constitutional Court, the Prosecutor General, the Human 

Rights Defender, the Chairs and the members of the Central Election 
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Commission, the Television and Radio Commission, the Auditor 

Chamber and the President of the Central Bank. Such decisions 

shall be adopted by the qualified majority, i.e. at least three-fifths of 

the total number of deputies at the National Assembly. In addition, 

representation of the opposition in the National Assembly bodies is 

envisaged; in particular, one of the Vice-Presidents of the National 

Assembly shall be elected from the deputies of the opposition 

factions. Pursuant to the new constitutional resolutions, the political 

minority, within the competence of the National Assembly, enjoys 

the right to clarify the matters of public interest and to establish the 

investigative committees, preside over, etc.

With regard to the constitutional justice, at the constitutional level, 

the fundamental function of the Constitutional Court is precisely 

stipulated, i.e. ensuring supremacy of the Constitution. 

The order of formation of the Constitutional Court has been 

changed. Instead of being formed by the President of the Republic 

and the National Assembly, the constitutional amendments stipulate 

that the judges of the Constitutional Court shall be elected by the 

National Assembly, meanwhile, three judges will be elected upon the 

recommendation of the President, three upon the recommendation 

of the Government and three upon the recommendation of the 

General Council of Judges. This amendment follows the goal that 

the decision of the only representative body endowed with the 

primary mandate will enhance higher democratic legitimacy in the 

state with the system of parliamentary governance. It is worth to 

mention that experienced and known lawyers will be represented in 

the composition of the Constitutional Court and the requirements to 

the age and professional experience have been increased.

The constitutional amendments restrict the term of office of the 

judges of the Constitutional Court by 12 years, with the possibility to 

be elected only once. This amendment is justified as a step aimed 

at strengthening the independence of judges of the Constitutional 

Court, which also offers the possibility of a digenesis and ideological 

changes.
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As an important step towards ensuring the independence 

of the judiciary, the procedure of election of the President of 

the Constitutional Court (as well as the Vice-President of the 

Constitutional Court), as well as procedures for the suspension of 

the office of a judge of the Constitutional Court are reviewed and are 

assigned to the Constitutional Court.

The pivotal constitutional amendments are also made in the 

powers of the Constitutional Court by expanding the scope of 

entities of constitutional justice. In particular, for the first time the 

Constitutional Court is endowed:

- to determine compliance with the Constitution and 

constitutionality of the draft amendments to the Constitution, 

as well as, before the adoption of draft laws submitted to 

referendum, 

- to resolve the disputes regarding constitutional powers rising 

between constitutional authorities. It enables to overcome 

the above-mentioned disputes legally and excludes moving 

them to the political arena thus becoming a serious social 

instability threat,

- to resolve the issue of the suspension of the deputy’s powers,

- to resolve the issue of disciplinary sanctions of the judge of 

the Constitutional Court.

The constitutional amendments have also expanded the scope 

of the subjects entitled to appeal to the Constitutional Court. In 

particular, the following subjects may apply to the Constitutional 

Court:

- the National Assembly faction related to the disputes on the 

results of the referendum and presidential elections,

- the Council of the National Assembly on the issue of making a 

decision on the termination of powers of the deputy,

-  at least three judges of the Constitutional Court on the issue 

of disciplinary sanctions of the judges of the Constitutional 

Court. 

The above-mentioned amendments are primary and necessarily 



66

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(76)`17

incurred measures. It is, although, increasingly important to 

complete the legislative implementation of the new constitutional 

regulations, bringing to life these solutions and ensuring their law 

enforcement. They are yet to come. The outcome of all these is that 

we are certain that the establishment of the political settlement of 

the legal disputes and application of the policy in the constitutional 

field are efficiently ensured by the constitutional justice.
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Ðóêîâîäèòåëü Äåïàðòàìåíòà ïðàâà
Êîíñòèòóöèîííîãî Ñóäà Ëàòâèéñêîé Ðåñïóáëèêè,

äîêòîðàíò Óíèâåðñèòåòà Turība (Ëàòâèÿ)

Âëèÿíèå Êîíñòèòóöèîííîãî Ñóäà 
Ëàòâèéñêîé Ðåñïóáëèêè 

íà ñîäåðæàíèå íîðìàòèâíûõ àêòîâ

Ââåäåíèå

[1] Ñòàòüåé 64 Êîíñòèòóöèè Ëàòâèéñêîé Ðåñïóáëèêè (äàëåå 
â òåêñòå – Êîíñòèòóöèÿ) óñòàíîâëåíî, ÷òî «ïðàâî çàêîíîäàòåëü-
íîé èíèöèàòèâû ïðèíàäëåæèò Ñàýéìå2, à òàêæå, â ïîðÿäêå è 
ïðåäåëàõ, ïðåäóñìîòðåííûõ íàñòîÿùåé Êîíñòèòóöèåé, íàðî-
äó». Ýòà êîíñòèòóöèîííàÿ íîðìà ïî ïðèíöèïó numerus clausus 
îïðåäåëÿåò ñóáúåêòîâ çàêîíîäàòåëüíîé âëàñòè, èìåþùèõ ïðà-
âî èçäàâàòü ïðàâîâûå íîðìû. Îäíîâðåìåííî ñëåäóåò óêàçàòü, 
÷òî âëàñòü çàêîíîäàòåëÿ íå ÿâëÿåòñÿ àáñîëþòíîé – å¸ îãðàíè-
÷èâàþò íîðìû è ïðèíöèïû Êîíñòèòóöèè3. Òåì íå ìåíåå íåëüçÿ 
èñêëþ÷àòü âîçìîæíîñòü, ÷òî ïðè ðåàëèçàöèè ñâîåé âëàñòè çà-
êîíîäàòåëü ïðåñòóïèò ãðàíèöû ñâîåé ñâîáîäû äåéñòâèé, çàòðà-
ãèâàÿ îñíîâíûå ïðàâà ëèö, óñòàíîâëåííûå Êîíñòèòóöèåé, èëè 
íàðóøàÿ ïðèíöèï ðàçäåëåíèÿ âëàñòåé. Òàêàÿ ñèòóàöèÿ ìîæåò 
ñëîæèòüñÿ êàê âñëåäñòâèå îñîçíàííûõ äåéñòâèé çàêîíîäàòåëÿ 

1  Âñ¸, ÷òî èçëîæåíî â íàñòîÿùåì ðåôåðàòå, ÿâëÿåòñÿ ëè÷íûì ìíåíèåì
è óáåæäåíèåì àâòîðà è íå ÿâëÿåòñÿ îáÿçûâàþùèì äëÿ êàêîãî-ëèáî 
îðãàíà èëè ó÷ðåæäåíèÿ, â êîòîðîì ðàáîòàåò àâòîð.

2  Ïàðëàìåíò Ëàòâèéñêîé Ðåñïóáëèêè.

3 Ñì., íàïðèìåð, ïóíêò 15.4 Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îò 19
äåêàáðÿ 2011 ãîäà ïî äåëó ¹ 2011-03-01.



68

Êîíñòèòóöèîííîå ÏÐÀÂÎÑÓÄÈÅ · 2(76)`17

â õîäå ðåàëèçàöèè åãî ïîëèòè÷åñêîé âîëè4, òàê è íåîñîçíàííî 
– ïî íåçíàíèþ íîðì Êîíñòèòóöèè èëè íåâíèìàíèþ ê íèì ñî ñòî-
ðîíû çàêîíîäàòåëÿ. Â ñâÿçè ñ ýòèì âîçíèêàåò íåîáõîäèìîñòü 
êîíòðîëèðîâàòü äåÿòåëüíîñòü çàêîíîäàòåëÿ íà ïðåäìåò åå ñî-
îòâåòñòâèÿ Êîíñòèòóöèè, òàê êàê «â äåìîêðàòè÷åñêîé ðåñïóáëè-
êå ïàðëàìåíò äîëæåí ñîáëþäàòü êîíñòèòóöèþ è äðóãèå çàêîíû, 
â òîì ÷èñëå òå, ÷òî áûëè ïðèíÿòû ñàìèì ïàðëàìåíòîì»5. Îáî-
ñíîâàíèå ýòîãî óòâåðæäåíèÿ ñëåäóåò èñêàòü â òîì, ÷òî îãðàíè-
÷åíèÿ, óñòàíîâëåííûå äëÿ êàêîé-ëèáî èç âåòâåé ãîñóäàðñòâåí-
íîé âëàñòè, ñàìè ïî ñåáå íè÷åãî íå çíà÷àò, åñëè íå ñóùåñòâóåò 
ýôôåêòèâíîãî ìåõàíèçìà îòìåíû àêòà, êîòîðûé íàðóøàåò ïðà-
âîâûå íîðìû âûñøåé þðèäè÷åñêîé ñèëû6.

[2] Êîíñòèòóöèîííûé Ñóä ÿâëÿåòñÿ îðãàíîì êîíñòèòóöèîí-
íîãî êîíòðîëÿ Ëàòâèéñêîé Ðåñïóáëèêè. Â ïåðâóþ î÷åðåäü îí 
îñóùåñòâëÿåò êîíòðîëü ñîîòâåòñòâèÿ çàêîíîâ, ïðèíÿòûõ çàêî-
íîäàòåëåì, ïîëîæåíèÿì Êîíñòèòóöèè. Ñòàòüÿ 85 Êîíñòèòóöèè 
íàäåëÿåò Êîíñòèòóöèîííûé Ñóä ýêñêëþçèâíîé êîìïåòåíöèåé 
ïî ïðèçíàíèþ íåäåéñòâèòåëüíûìè çàêîíîâ è äðóãèõ àêòîâ èëè 
èõ ÷àñòåé. Â ïðàâîâåäåíèè ïðàâî êîíñòèòóöèîííûõ ñóäîâ ïðè-
çíàâàòü ïðàâîâûå íîðìû íåäåéñòâèòåëüíûìè ïðèðàâíèâàåòñÿ ê 
ôóíêöèè çàêîíîäàòåëÿ7. Îäíàêî ñ ó÷åòîì òîãî, ÷òî êîíñòèòóöè-
îííûé Ñóä ìîæåò ëèøü îòìåíèòü ïðàâîâóþ íîðìó, íî íå ìîæåò 
ïðèíÿòü íîâóþ ïðàâîâóþ íîðìó, Ñóä íàçûâàþò «íåãàòèâíûì çà-
êîíîäàòåëåì». 

[3] Íåñìîòðÿ íà òî, ÷òî Êîíñòèòóöèîííîìó Ñóäó íå ïðèñóùà 
çàêîíîäàòåëüíàÿ ôóíêöèÿ â åå êëàññè÷åñêîì ïîíèìàíèè, ðåøå-
íèÿ Êîíñòèòóöèîííîãî Ñóäà îêàçûâàþò çíà÷èòåëüíîå âëèÿíèå íà 
4   Ðàçäåë II àííîòàöèè ê çàêîíîïðîåêòó «Î âûïëàòå ãîñóäàðñòâåííûõ ïåí-

ñèé è ãîñóäàðñòâåííûõ ïîñîáèé â ïåðèîä ñ 2009 ïî 2012 ãîä». Â ñåòè: 
http://titania.saeima.lv/LIVS/SaeimaLIVS.nsf/0/0BEB9E49A7761574C-
22575D6003F8248?OpenDocument [ïðîñìîòðåíî 12 èþíÿ 2012 ãîäà].

5   Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 22 ôåâðàëÿ 2002 ãîäà ïî äåëó ¹
2001-06-03, ïóíêò 4 ÷àñòè âûâîäîâ, Latvijas Vēstnesis, 26.02.2002, ¹ 
31 (2606).

6   Ãàìèëüòîí À. Ôåäåðàëèñò ¹ 78. Â ñåòè: http://grachev62.narod.ru/
Fed/Fed_78.htm [ïðîñìîòðåíî 12 èþíÿ 2012 ãîäà].

7  Jekabsons G. The principle of supremacy and national constitutional law.
Riga, Graduate School of Law; Copenhagen Business School, 2002.
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ñóùåñòâóþùóþ â ãîñóäàðñòâå íîðìàòèâíî-ïðàâîâóþ ñèñòåìó è 
ïðàâîâóþ ðåàëüíîñòü. Ýòî âëèÿíèå íàïðàâëåíî, â ÷èñëå ïðî÷åãî, 
íà óëó÷øåíèå êà÷åñòâà íîðìàòèâíûõ àêòîâ. Èìååòñÿ â âèäó, ÷òî 
Êîíñòèòóöèîííûé Ñóä èìååò îïðåäåëåííîå âëèÿíèå íà ñâîáîäó 
äåéñòâèé çàêîíîäàòåëÿ. Îäíàêî ñîçäàíèå íîðìàòèâíûõ ïðàâî-
âûõ àêòîâ íàõîäèòñÿ èñêëþ÷èòåëüíî â êîìïåòåíöèè çàêîíîäàòå-
ëÿ. Òàêèì îáðàçîì, íåîáõîäèìî óñòàíîâèòü ãðàíèöû êîìïåòåí-
öèè Êîíñòèòóöèîííîãî Ñóäà, ÷òîáû Ñóä íå èìåë âîçìîæíîñòè 
íåîáîñíîâàííî îãðàíè÷èâàòü ñâîáîäó äåéñòâèé çàêîíîäàòåëÿ, 
ïðèíèìàÿ íà ñåáÿ ðåàëèçàöèþ åãî ôóíêöèé. Â ñâÿçè ñ ýòèì íåîá-
õîäèìî ïðîàíàëèçèðîâàòü ïîëíîìî÷èå Êîíñòèòóöèîííîãî Ñóäà 
âîçëàãàòü íà çàêîíîäàòåëÿ îáÿçàííîñòü ïî ïðèíÿòèþ ïðàâîâîé 
íîðìû (ïðàâîâîãî àêòà) îïðåäåëåííîãî ñîäåðæàíèÿ. Â ðàìêàõ 
íàñòîÿùåãî èññëåäîâàíèÿ âûÿñíÿþòñÿ ñîäåðæàíèå è ôîðìà 
óïîìÿíóòîãî ïîëíîìî÷èÿ. 

1. Êîíñòèòóöèîííûé Ñóä â ðàìêàõ ïðèíöèïà ðàçäåëåíèÿ
âëàñòåé

[4] Ïðàâî Êîíñòèòóöèîííîãî Ñóäà âîçëîæèòü íà çàêîíîäàòå-
ëÿ îáÿçàííîñòü ïî ïðèíÿòèþ ïðàâîâîé íîðìû ñëåäóåò ðàññìà-
òðèâàòü â êîíòåêñòå ïðèíöèïà ðàçäåëåíèÿ âëàñòåé. Ðàçäåëåíèå 
âëàñòåé ïðåçþìèðóåò ïðàâî è îáÿçàííîñòü êàæäîãî êîíñòèòó-
öèîííîãî îðãàíà ñëåäèòü çà äåÿòåëüíîñòüþ äðóãèõ êîíñòèòóöè-
îííûõ îðãàíîâ è ñîòðóäíè÷àòü ñ íèìè, ôîðìèðóÿ ìåõàíèçì âçà-
èìíîãî êîíòðîëÿ è ðàâíîâåñèÿ âåòâåé âëàñòè8. Òàêèì îáðàçîì, 
ðàçäåëåíèå âëàñòåé ÿâëÿåòñÿ íåîñïîðèìûì êîíñòèòóöèîííûì 
ïðèíöèïîì. Åãî çíà÷åíèå ïðîÿâëÿåòñÿ â ðàñïðåäåëåíèè ïîëèòè-
÷åñêîãî âëèÿíèÿ ìåæäó òðåìÿ âåòâÿìè âëàñòè ñ öåëüþ ñîçäàíèÿ 
ñáàëàíñèðîâàííîé ìîäåëè ðåàëèçàöèè ãîñóäàðñòâåííîé âëàñòè9. 
Ãîñóäàðñòâåííàÿ âëàñòü ðàçäåëÿåòñÿ íå òîëüêî ôóíêöèîíàëüíî, 
òî åñòü íà çàêîíîäàòåëüñòâî, ãîñóäàðñòâåííîå óïðàâëåíèå è îñó-

8  Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 22 èþíÿ 2010 ãîäà ïî äåëó ¹
2009-111-01, ïóíêò 29.1, Latvijas Vēstnesis ¹ 100 (4292), 28.06.2010

9 Ïóíêò 3 ÷àñòè âûâîäîâ ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà îò 24
ìàðòà 2000 ãîäà ïî äåëó ¹ 04-07(99), Latvijas Vēstnesis ¹ 113/114 
(2024/2025), 29.03.2000.
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ùåñòâëåíèå ïðàâîñóäèÿ, íî è èíñòèòóöèîíàëüíî – â çàâèñèìî-
ñòè îò êîìïåòåíöèè êàæäîãî îðãàíà. Êðîìå òîãî, ôóíêöèîíàëü-
íîå äåëåíèå ãîñóäàðñòâåííîé âëàñòè íå èäåíòè÷íî èíñòèòóöèî-
íàëüíîìó. Íå âñåãäà êîìïåòåíöèÿ ó÷ðåæäåíèé ïîëíîñòüþ âõîäèò 
òîëüêî â îäíó èç òðåõ âåòâåé ãîñóäàðñòâåííîé âëàñòè. Â öåëÿõ 
îáåñïå÷åíèÿ ýôôåêòèâíîãî ôóíêöèîíèðîâàíèÿ ãîñóäàðñòâà, à 
òàêæå ñîçäàíèÿ ñèñòåìû «ñäåðæåê è ïðîòèâîâåñîâ» òðåõ âåòâåé 
ãîñóäàðñòâåííîé âëàñòè äîïóñêàþòñÿ îòñòóïëåíèÿ – ïàðàëëåëü-
íî ðåàëèçàöèè ôóíêöèé îäíîé âëàñòè äëÿ îðãàíà ìîæåò áûòü 
ïðåäóñìîòðåíà êîìïåòåíöèÿ (çàäà÷à) ïî ó÷àñòèþ â ðåàëèçàöèè 
ôóíêöèé äðóãîé âëàñòè. Ðàçäåëåíèå ãîñóäàðñòâåííîé âëàñòè íà 
èíñòèòóöèîíàëüíîì óðîâíå íå èñêëþ÷àåò ïåðåäà÷ó ôóíêöèé îä-
íîé âåòâè âëàñòè îðãàíàì, êîòîðûå âõîäÿò â äðóãóþ âåòâü ãîñó-
äàðñòâåííîé âëàñòè10. 

[5] Êîíñòèòóöèîííûé Ñóä, ðåàëèçóÿ ôóíêöèþ êîíñòèòóöèîí-
íîãî êîíòðîëÿ, îñóùåñòâëÿåò ïðîâåðêó íîðìàòèâíûõ àêòîâ. Êîí-
ñòàòèðîâàâ íåñîîòâåòñòâèå ïðàâîâîé íîðìû, ïîäâåðãøåéñÿ êîí-
ñòèòóöèîííîìó êîíòðîëþ (äàëåå – îñïîðåííîé íîðìû), òðåáîâà-
íèÿì Êîíñòèòóöèè, Êîíñòèòóöèîííûé Ñóä ïðèçíàåò îñïîðåííóþ 
íîðìó íå ñîîòâåòñòâóþùåé Êîíñòèòóöèè è íåäåéñòâèòåëüíîé. 
Òàêèì îáðàçîì, Êîíñòèòóöèîííûé Ñóä, ÿâëÿþùèéñÿ îðãàíîì ñó-
äåáíîé âëàñòè11, «èñêëþ÷àåò» ïðàâîâóþ íîðìó èç íîðìàòèâíîãî 
ðåãóëèðîâàíèÿ è òåì ñàìûì ïðîíèêàåò â çàêîíîäàòåëüíóþ ôóíê-
öèþ. Ñëåäîâàòåëüíî, èíñòèòóöèîíàëüíî Êîíñòèòóöèîííûé Ñóä 
ïðèíàäëåæèò ê ñóäåáíîé âëàñòè, à ôóíêöèîíàëüíî – ê âëàñòè çà-
êîíîäàòåëüíîé.

[6] Íà îñîáîå ìåñòî êîíñòèòóöèîííîãî ñóäà â ñèñòåìå 
ðàçäåëåíèÿ âëàñòåé óêàçàë ïðîôåññîð Ãàíñ Êåëüçåí (Hans 
Kelsen), ïîä÷åðêíóâ, ÷òî «èìåííî ïîýòîìó àííóëèðîâàíèå íå-
êîíñòèòóöèîííûõ àêòîâ äîëæíî áûòü äîâåðåíî îðãàíó, íå çà-

10  Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 20 äåêàáðÿ 2006 ãîäà ïî äåëó ¹
2006-12-01, ïóíêò 14, Latvijas Vēstnesis ¹ 206 (3574), 28.12.2006.

11 Ñîãëàñíî ñòàòüå 1 Çàêîíà î Êîíñòèòóöèîííîì Ñóäå Êîíñòèòóöèîííûé
Ñóä ÿâëÿåòñÿ íåçàâèñèìûì îðãàíîì ñóäåáíîé âëàñòè, ðàññìàòðèâà-
þùèì äåëà â ïðåäåëàõ êîìïåòåíöèè, óñòàíîâëåííîé Êîíñòèòóöèåé è 
Çàêîíîì î Êîíñòèòóöèîííîì Ñóäå.
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âèñÿùåìó îò ïàðëàìåíòà è, ñëåäîâàòåëüíî, îò ëþáîé äðóãîé 
ãîñóäàðñòâåííîé âëàñòè, òî åñòü ñóäó èëè êîíñòèòóöèîííîìó 
òðèáóíàëó»12. Ãàíñ Êåëüçåí ââåë â òåîðèþ êîíñòèòóöèîííîãî 
ïðàâà òàêæå ïîíÿòèå «íåãàòèâíûé çàêîíîäàòåëü». Ñîãëàñíî 
ðàçðàáîòàííîé èì êîíöåïöèè, ïàðëàìåíò ÿâëÿåòñÿ «ïîçèòèâ-
íûì çàêîíîäàòåëåì», ïðèíèìàþùèì ïðàâîâûå íîðìû. Â ñâîþ 
î÷åðåäü, êîíñòèòóöèîííûé ñóä ÿâëÿåòñÿ «íåãàòèâíûì çàêîíî-
äàòåëåì», êîòîðûé ìîæåò ýòè íîðìû îòìåíèòü. Ñîãëàñíî ýòîé 
êîíöåïöèè, êîíñòèòóöèîííûå ñóäû íå ìîãóò íè ôîðìóëèðîâàòü 
ïðàâîâûå íîðìû èëè äàâàòü çàêîíîäàòåëþ ÷ðåçìåðíî äåòà-
ëèçèðîâàííûå ðåêîìåíäàöèè13, íè çàìåùàòü çàêîíîäàòåëÿ è 
âìåøèâàòüñÿ â ðåàëèçàöèþ åãî ôóíêöèé14. Åñëè áû êîíñòèòó-
öèîííûå ñóäû ýòî äåëàëè, íàðóøàëñÿ áû ïðèíöèï ðàçäåëåíèÿ 
âëàñòåé, è êîíñòèòóöèîííûé ñóä ôàêòè÷åñêè ñòàíîâèëñÿ áû 
«ïîçèòèâíûì çàêîíîäàòåëåì».15

[7] Â êîíòåêñòå êîìïåòåíöèè êîíñòèòóöèîííûõ ñóäîâ ââå-
äåííàÿ Ãàíñîì Êåëüçåíîì êîíöåïöèÿ «íåãàòèâíîãî çàêîíîäà-
òåëÿ» îñíîâûâàåòñÿ íà çàêëþ÷åíèè, ÷òî êîíñòèòóöèîííûé ñóä 
äîïîëíÿåò ïàðëàìåíò â ðåàëèçàöèè ôóíêöèè êîíñòèòóöèîííîãî 
çàêîíîäàòåëüñòâà. Íà ïðàêòèêå æå êîíñòèòóöèîííûé ñóä ÷àñòî 

12  Kelsen H. La garantie jurisdictionnalle de la Constitution. Revue de droit
public et de la sciene politigue en France. Paris, 1928, N.2. p.198. Öè-
òèðóåòñÿ èç ñëåäóþùåãî èñòî÷íèêà: Pleps, J., Pastars, E., Plakane, 
I. Konstitucionālās tiesības [Êîíñòèòóöèîííîå ïðàâî]. Rīga: Latvijas 
Vēstnesis, 2004, ñòð. 593.

13  Kovaļevska A. Satversmes tiesas kompetence likuma neesamības gadīju-
mā [Êîìïåòåíöèÿ Êîíñòèòóöèîííîãî ñóäà â ñëó÷àå îòñóòñòâèÿ çàêî-
íà]. Îïóáëèêîâàíî â ñëåäóþùåì èçäàíèè: Ultra vires doktrīna konsti-
tucionālo tiesu praksē. Lietas ierosināšana Satversmes tiesā [Äîêòðèíà
ultra vires â ïðàêòèêå êîíñòèòóöèîííûõ ñóäîâ. Âîçáóæäåíèå äåëà â 
Êîíñòèòóöèîííîì ñóäå]. Satversmes tiesas 2007. gada konferences 
materiālu krājums. Rīga, TNA, 2008, ñòð. 176.

14  Íåñìåÿíîâà Ñ. Î âîçìîæíîì âëèÿíèè Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé 
Ôåäåðàöèè íà çàêîíîäàòåëÿ // Àêòóàëüíûå âîïðîñû êîíñòèòóöèîííîãî 
ïðàâîñóäèÿ. – Ìîñêâà:  Âîëòåðñ Êëóâåð, 2011. - Ñ. 171-172.

15   Klucka J. The role of the Constitutional Court with regard to the Legislator. 
В сети: http://www.venice.coe.int/docs/2001/CDL-JU(2001)032-e.asp 
[просмотрено 13 июня 2012 года].
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ïðîíèêàåò â ñàìó êîìïåòåíöèþ êîíñòèòóöèîííîãî çàêîíîäàòå-
ëÿ, ðåøàÿ âîïðîñû êîíñòèòóöèîííîãî ïðàâà âìåñòî êîíñòèòóöè-
îííîãî çàêîíîäàòåëÿ16. Ýòî îáúÿñíÿåòñÿ òåì, ÷òî â íàñòîÿùåå 
âðåìÿ ðîëü è ìåñòî êîíñòèòóöèîííûõ ñóäîâ â äåìîêðàòè÷åñêîì 
ïðàâîâîì ãîñóäàðñòâå, à òàêæå ñëîæíûé õàðàêòåð äåë, ðàçðåøà-
åìûõ â ýòèõ ñóäàõ, óâîäÿò ñóäû îò êåëüçåíîâñêîé êëàññè÷åñêîé 
ìîäåëè êîíñòèòóöèîííîãî ñóäà. Ñ òå÷åíèåì âðåìåíè êîíñòè-
òóöèîííûå ñóäû, ïðîÿâëÿÿ àêòèâèçì, èç «íåãàòèâíîãî çàêîíî-
äàòåëÿ» ÷àñòî ïðåâðàùàþòñÿ â «ïîçèòèâíîãî çàêîíîäàòåëÿ»17, 
âûçûâàÿ äèñêóññèè î ìåñòå êîíñòèòóöèîííîãî ñóäà â ìåõàíèç-
ìå ðàçäåëåíèÿ âëàñòåé. Êîíñòèòóöèîííûå ñóäû, îñóùåñòâëÿÿ 
êîíñòèòóöèîííûé êîíòðîëü, âñå ÷àùå â ðåøåíèÿõ ôîðìóëèðóþò 
ïðÿìûå óêàçàíèÿ ïî ñîäåðæàíèþ íîðìàòèâíîãî àêòà, êîòîðûé 
çàêîíîäàòåëþ ñëåäîâàëî áû ïðèíÿòü, ÷òîáû óñòðàíèòü ïðîòèâî-
ðå÷èå ìåæäó îñïîðåííûìè íîðìàìè è êîíñòèòóöèåé. Ýòî îäíî-
çíà÷íî ñóæàåò ãðàíèöû ñâîáîäû äåéñòâèé çàêîíîäàòåëÿ. Òàêèì 
îáðàçîì, êîíñòèòóöèîííûå ñóäû â Åâðîïå ïðåñòóïàþò ãðàíè-
öó, êîòîðóþ, ñîãëàñíî êîíöåïöèè Êåëüçåíà, äîëæåí ñîáëþäàòü 
êîíñòèòóöèîííûé ñóä êàê «íåãàòèâíûé çàêîíîäàòåëü»18. Ïîýòî-
ìó âàæíî îáîçíà÷èòü ãðàíèöû êîìïåòåíöèè Êîíñòèòóöèîííîãî 
Ñóäà, êîòîðûå ïîçâîëÿò èçáåæàòü íåîáîñíîâàííîãî âìåøàòåëü-
ñòâà â êîìïåòåíöèþ çàêîíîäàòåëÿ, îäíîâðåìåííî îáåñïå÷èâàÿ 
âåðõîâåíñòâî êîíñòèòóöèè, à òàêæå ñïîñîáñòâóÿ ïðèíÿòèþ êà-
÷åñòâåííûõ íîðìàòèâíûõ àêòîâ.

16  Pleps J. Satversmes iztulkošanas konstitucionāli tiesiskie un metodolo-
ģiskie problēmjautājumi [Ïðîáëåìíûå êîíñòèòóöèîííî-ïðàâîâûå è
ìåòîäîëîãè÷åñêèå âîïðîñû òîëêîâàíèÿ Êîíñòèòóöèè]. Promocijas 
darbs Latvijas Universitātē, Rīga, 2010, ñòð. 192. Â ñåòè: https://luis.
lanet.lv/pls/pub/luj.fprnt?l=1&fn=F130724837/Janis Pleps 2010.pdf 
[ïðîñìîòðåíî 12 èþíÿ 2012 ãîäà].

17 Smith E. Constitutional Courts as „Positive Legislators”. Â ñåòè: http://
folk.uio.no/giudittm/IACL_10_Courts%20as%20positive%20legislators.
pdf [ïðîñìîòðåíî 10 èþíÿ 2012 ãîäà].

18  Pinelli C. Concept and Practice of Judicial Activism in the Experience of
Some Western Constitutional Democracies. Â ñåòè: http://www.venice.
coe.int/docs/2007/CDL-JU%282007%29029-e.pdf [ïðîñìîòðåíî 10 
èþíÿ 2012 ãîäà].
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2. Ïîëíîìî÷èå  Êîíñòèòóöèîííîãî Ñóäà âîçëîæèòü
íà çàêîíîäàòåëÿ îáÿçàííîñòü ïî ïðèíÿòèþ
ïðàâîâîé íîðìû (àêòà) îïðåäåëåííîãî ñîäåðæàíèÿ

[8] Çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà ôîðìóëèðóþòñÿ â 
îïðåäåëåííîé ïðîöåññóàëüíîé ôîðìå – ðåøåíèè – è ÿâëÿþòñÿ 
îáÿçûâàþùèìè äëÿ ñàìîãî Êîíñòèòóöèîííîãî Ñóäà è äëÿ çàêî-
íîäàòåëÿ. Åñëè êîíñòàòèðóåòñÿ íåñîîòâåòñòâèå îñïàðèâàåìîé 
íîðìû òðåáîâàíèÿì Êîíñòèòóöèè, Ñóä ïðèçíàåò òàêóþ íîðìó 
íåäåéñòâèòåëüíîé. Çàêëþ÷åíèÿ Êîíñòèòóöèîííîãî Ñóäà, âûðà-
æåííûå òàêèì îáðàçîì, ÿâëÿþòñÿ îáùåîáÿçàòåëüíûìè, è çàêî-
íîäàòåëü îáÿçàí èõ ó÷èòûâàòü. Çàêîíîäàòåëü äîëæåí èçáåãàòü 
ñâîèõ ïðåæíèõ îøèáîê, íà êîòîðûå óêàçàë Êîíñòèòóöèîííûé Ñóä, 
è òàêèì îáðàçîì òàêæå óëó÷øàòü êà÷åñòâî íîðìàòèâíîãî ðåãóëè-
ðîâàíèÿ.

[9] Èñêëþ÷åíèå îñïîðåííîé íîðìû èç íîðìàòèâíîãî ðåãó-
ëèðîâàíèÿ ìîæåò âûçâàòü ðàçëè÷íûå ïîñëåäñòâèÿ. Îíî ìîæåò 
óëó÷øèòü ïðàâîâîå ðåãóëèðîâàíèå, íî ìîæåò è ïðèâåñòè ê õóä-
øåé ñèòóàöèè, ÷åì òà, ÷òî èìåëà ìåñòî ïðè ïðåäûäóùåì ðåãóëè-
ðîâàíèè (îñïîðåííîé íîðìå), òàê êàê ðåãóëèðîâàíèå îòñóòñòâóåò 
âîîáùå. Ïîýòîìó Êîíñòèòóöèîííûé Ñóä â ñâîèõ ðåøåíèÿõ òùà-
òåëüíî îöåíèâàåò ïîñëåäñòâèÿ, êîòîðûå ìîæåò âûçâàòü îòìåíà 
íîðìû19. Â ñâîåé ïðàêòèêå äëÿ ðàçðåøåíèÿ òàêèõ ñèòóàöèé Ñóä 
ïðèìåíÿë ðàçëè÷íûå ïðèåìû: 

(1) îòìåíÿÿ íîðìó, Ñóä óêàçûâàåò ðåãóëèðîâàíèå, êîòîðîå 
íàäëåæèò ïðèìåíÿòü â ïðàâîîòíîøåíèÿõ:

- ïðèìåíÿòü íåïîñðåäñòâåííî ïðàâîâóþ íîðìó áîëåå âûñî-
êîé þðèäè÷åñêîé ñèëû20;

19 Áîëåå ðàçâåðíóòî ñì.: Êóòðèñ Ã., Ñïàëå À. Ïðàâîâûå ïîñëåäñòâèÿ
ðåøåíèé Êîíñòèòóöèîííîãî ñóäà â óêðåïëåíèè êîíñòèòóöèîííîãî 
ïîðÿäêà: ïðàêòèêà Êîíñòèòóöèîííîãî ñóäà Ëàòâèéñêîé Ðåñïóáëèêè 
// Àëüìàíàõ "Êîíñòèòóöèîííîå ïðàâîñóäèå â íîâîì òûñÿ÷åëåòèè". – 
Åðåâàí: Íæàð, 2011. - C. 99-104.

20 Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 6 íîÿáðÿ 2003 ãîäà ïî äåëó ¹
2003-10-01, ïóíêò 7 ÷àñòè âûâîäîâ, Latvijas V�stnesis ¹ 157 (2922), 
07.11.2003.
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- ïðèìåíÿòü àíòèêîíñòèòóöèîííóþ íîðìó äî âíåñåíèÿ 
ïîïðàâîê, íî ñ ñîáëþäåíèåì Êîíñòèòóöèè21 è èçëîæåí-
íûõ â ðåøåíèè âûâîäîâ22;

- ïðèìåíÿòü ðàíåå ñóùåñòâîâàâøåå ðåãóëèðîâàíèå23;
(2) Ñóä îïðåäåëÿåò äàòó, äî êîòîðîé íîðìà ïðîäîëæàåò 

äåéñòâîâàòü, äàâàÿ çàêîíîäàòåëþ âðåìÿ íà ïðèíÿòèå ðåãóëè-
ðîâàíèÿ, ñîîòâåòñòâóþùåãî Êîíñòèòóöèè;

(3) Ñóä îïðåäåëÿåò äàòó óòðà÷èâàíèÿ íîðìîé ñèëû â ñëó-
÷àå, åñëè íå áóäåò âûïîëíåíî êîíêðåòíîå óñëîâèå (òàê íàçû-
âàåìûå ðåøåíèÿ ñ óñëîâèåì)24.

[10] Îáÿçàííîñòü çàêîíîäàòåëÿ ïðèíÿòü íîâóþ ïðàâî-
âóþ íîðìó, âíåñÿ ïîïðàâêè â ïðàâîâûå íîðìû èëè äîïîëíèâ 
íîðìàòèâíîå ðåãóëèðîâàíèå, òåñíî ñâÿçàíà ñ èñïîëíåíèåì 
ðåøåíèÿ. Èñïîëíåíèå ðåøåíèÿ ÿâëÿåòñÿ îäíîé èç ñòàäèé 
êîíñòèòóöèîííîãî ñóäîïðîèçâîäñòâà, îäíàêî â Çàêîíå î Êîí-
ñòèòóöèîííîì Ñóäå (â îòëè÷èå îò çàêîíîâ äðóãèõ ãîñóäàðñòâ î 
ïðîöåññå êîíñòèòóöèîííîãî ñóäà) îíî expresis verbis íå ïðå-
äóñìîòðåíî. Ýòî íå îçíà÷àåò, ÷òî â ïðîöåññå Êîíñòèòóöèîííî-
ãî Ñóäà íåäîñòàåò ýòîé ïðîöåññóàëüíîé ñòàäèè. Óïîìÿíóòûé 
ôàêò, ñ îäíîé ñòîðîíû, ìîæåò ñîçäàòü îïðåäåëåííûå ïðîáëå-
ìû, îäíàêî, ñ äðóãîé ñòîðîíû, îí ïîçâîëÿåò Êîíñòèòóöèîííî-
ìó Ñóäó â êîíêðåòíîì ñëó÷àå, îöåíèâ îáñòîÿòåëüñòâà äåëà, 
ñàìîìó íåïîñðåäñòâåííî â ðåøåíèè îïðåäåëèòü ìåõàíèçì 
èñïîëíåíèÿ ýòîãî ðåøåíèÿ. Ïðåäïèñàíèÿ, äàííûå çàêîíîäà-
òåëþ òàêèì ñïîñîáîì â ðåøåíèÿõ Êîíñòèòóöèîííîãî Ñóäà, â 
ïåðâóþ î÷åðåäü íàïðàâëåíû íà èñïîëíåíèå ñàìîãî ðåøåíèÿ 
21  Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 23 íîÿáðÿ 2006 ãîäà ïî äåëó

¹ 2006-03-0106, ïóíêò 35.2, Latvijas Vēstnesis ¹ 192 (3560),
01.12.2006.

22  Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 11 àïðåëÿ 2007 ãîäà ïî äåëó ¹ 
2006-28-01, ïóíêò 22, Latvijas Vēstnesis ¹ 62 (3638), 17.04.2007.

23    Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 16 äåêàáðÿ 2005 ãîäà ïî äåëó
¹ 2005-12-0103, ïóíêò 25; Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 4 
ÿíâàðÿ 2007 ãîäà ïî äåëó ¹ 2006-13-0103, ïóíêò 13, Latvijas Vēst-
nesis ¹ 203 (3361), 20.12.2005.

24   Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 29 îêòÿáðÿ 2003 ãîäà ïî äåëó 
¹ 2003-05-01, ïîñòàíîâëÿþùàÿ ÷àñòü, Latvijas Vēstnesis ¹ 152
(2917), 30.10.2003.
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Êîíñòèòóöèîííîãî Ñóäà. Òàêèå ïðåäïèñàíèÿ îáû÷íî âêëþ÷à-
þòñÿ â çàâåðøåíèå ÷àñòè âûâîäîâ ðåøåíèÿ Êîíñòèòóöèîííî-
ãî Ñóäà, à â îòäåëüíûõ ñëó÷àÿõ – íåïîñðåäñòâåííî â ïîñòàíî-
âëÿþùóþ ÷àñòü. Ñòàòüåé 32 Çàêîíà î Êîíñòèòóöèîííîì Ñóäå â 
÷èñëå ïðî÷åãî óñòàíîâëåíî òî, ÷òî îáÿçàòåëüíûé õàðàêòåð íî-
ñèò íå òîëüêî èçëîæåííîå â ðåøåíèè ïîñòàíîâëåíèå, íî è ïðè-
âåäåííàÿ â ðåøåíèè èíòåðïðåòàöèÿ ñîîòâåòñòâóþùåé ïðàâî-
âîé íîðìû. Òàêèì îáðàçîì, îáÿçàòåëüíîé ñèëîé îáëàäàþò è 
âûâîäû Êîíñòèòóöèîííîãî Ñóäà î íåîáõîäèìîñòè îïðåäåëåí-
íîãî íîðìàòèâíîãî ðåãóëèðîâàíèÿ, òàê êàê ýòè âûâîäû èçëàãà-
þòñÿ ïðè ðàñêðûòèè ñîäåðæàíèÿ íîðì Êîíñòèòóöèè. Â ñâÿçè 
ñ ýòèì íåîáõîäèìî óêàçàòü, ÷òî ïðàâî îïðåäåëèòü âîïðîñû, 
ñâÿçàííûå ñ èñïîëíåíèåì ðåøåíèÿ, âûòåêàåò èç ñòàòåé 1 è 85 
Êîíñòèòóöèè, òî åñòü èç ïðèíöèïà âåðõîâåíñòâà êîíñòèòóöèè.

 [11] Îïðåäåëÿÿ ñîäåðæàíèå è îáúåì ïðàâà Êîíñòèòóöè-
îííîãî Ñóäà äàâàòü çàêîíîäàòåëþ îáÿçàòåëüíûå ïðåäïèñà-
íèÿ ïî ïðèíÿòèþ íîðìàòèâíîãî ðåãóëèðîâàíèÿ, íåîáõîäèìî 
ó÷èòûâàòü, ÷òî ïðèíÿòèå ïðàâîâîãî ðåãóëèðîâàíèÿ â ãîñóäàð-
ñòâå íàõîäèòñÿ èñêëþ÷èòåëüíî â êîìïåòåíöèè çàêîíîäàòåëÿ. 
Ýòî îçíà÷àåò, ÷òî òîëüêî çàêîíîäàòåëü îöåíèâàåò, íåîáõî-
äèìî ëè íîðìàòèâíîå ðåãóëèðîâàíèå, è åñëè íåîáõîäèìî 
– äëÿ êàêèõ èìåííî ïðàâîîòíîøåíèé, à òàêæå îïðåäåëÿåò
ñîäåðæàíèå òàêîãî íîðìàòèâíîãî ðåãóëèðîâàíèÿ. Êîíñòèòó-
öèîííûé Ñóä óêàçàë, ÷òî «ñ òî÷êè çðåíèÿ Êîíñòèòóöèè îáÿ-
çàííîñòü çàêîíîäàòåëÿ íå ïðîñòèðàåòñÿ äàëåå îáåñïå÷åíèÿ 
òîãî, ÷òîáû ïðàâîâîå ðåãóëèðîâàíèå íå íàðóøàëî òðåáî-
âàíèÿ ïðàâîâûõ íîðì âûñøåé þðèäè÷åñêîé ñèëû, â ïåðâóþ 
î÷åðåäü Êîíñòèòóöèè»25. Òàêèì îáðàçîì, òðåáîâàíèå î íåîá-
õîäèìîñòè ïðàâîâîãî ðåãóëèðîâàíèÿ èëè äàæå î êîíêðåòíîì 
åãî ñîäåðæàíèè ìîæåò âûòåêàòü èç íîðìàòèâíûõ àêòîâ áîëåå 
âûñîêîé þðèäè÷åñêîé ñèëû è íå îãðàíè÷èâàåòñÿ åäèíñòâåí-
íî âîëåé çàêîíîäàòåëÿ. Ïîýòîìó Êîíñòèòóöèîííûé Ñóä ðåà-
ëèçóåò ñâîå ïðàâî âîçëîæèòü íà çàêîíîäàòåëÿ îáÿçàííîñòü 

25 Ðåøåíèå Êîíñòèòóöèîííîãî Ñóäà îò 7 îêòÿáðÿ 2010 ãîäà ïî äåëó ¹
2010-01-01, ïóíêò 15.2, Latvijas Vēstnesis, ¹ 161 (4353), 12.10.2010.
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ïî èçìåíåíèþ èëè ïðèíÿòèþ ïðàâîâîé íîðìû òîëüêî â ðàì-
êàõ êîíñòèòóöèîííîãî êîíòðîëÿ, òàê êàê êîìïåòåíöèÿ Êîíñòè-
òóöèîííîãî Ñóäà òàêæå îãðàíè÷åíà Êîíñòèòóöèåé è îáùèìè 
ïðàâîâûìè ïðèíöèïàìè.

[12] ×òîáû èçáåæàòü ñèòóàöèè, â êîòîðîé â ðåçóëüòàòå 
êîíñòèòóöèîííîé ïðîâåðêè íàðóøàåòñÿ ïðèíöèï ðàçäåëåíèÿ 
âëàñòåé, Êîíñòèòóöèîííûé Ñóä â ñâîèõ ðåøåíèÿõ èçáåãàåò 
ôîðìóëèðîâàíèÿ ïðàâîâûõ íîðì èëè îïðåäåëåíèÿ òîãî, êàêèì 
îáðàçîì çàêîíîäàòåëþ ñëåäîâàëî áû èõ ñôîðìóëèðîâàòü26. 
Àíàëèçèðóÿ ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà, ìîæíî çàêëþ-
÷èòü, ÷òî Êîíñòèòóöèîííûé Ñóä èñïîëüçóåò íåñêîëüêî ïðèåìîâ, 
íàïðàâëåííûõ íà óñîâåðøåíñòâîâàíèå íîðìàòèâíîãî ðåãóëè-
ðîâàíèÿ è âîçëàãàþùèõ íà çàêîíîäàòåëÿ îáÿçàííîñòü âíîñèòü 
â ýòî ðåãóëèðîâàíèå ïîïðàâêè. Âî-ïåðâûõ, â õîäå îöåíêè îñïà-
ðèâàåìîé íîðìû Êîíñòèòóöèîííûé Ñóä ìîæåò ïðèçíàòü, ÷òî íå 
íîðìà öåëèêîì, à ëèøü åå ÷àñòü íå ñîîòâåòñòâóåò Êîíñòèòóöèè 
è óòðà÷èâàåò ñèëó27. Òàêèì îáðàçîì óñòðàíÿåòñÿ ïðîòèâîðå÷èå 
ñ íîðìàìè âûñøåé þðèäè÷åñêîé ñèëû è â òî æå âðåìÿ ñîõðà-
íÿåòñÿ ñóùåñòâóþùåå íîðìàòèâíîå ðåãóëèðîâàíèå, ïðè÷åì 
çà çàêîíîäàòåëåì ñîõðàíÿåòñÿ îáøèðíàÿ ñâîáîäà äåéñòâèé. 
Âî-âòîðûõ, Êîíñòèòóöèîííûé Ñóä â ñâîåì ïîñòàíîâëåíèè ìî-
æåò ïðåäóñìîòðåòü óñëîâèå, ïðè íàñòóïëåíèè êîòîðîãî áóäåò 
èìåòü ìåñòî ñîîòâåòñòâèå èëè íåñîîòâåòñòâèå îñïàðèâàåìîé 
íîðìû ïîëîæåíèÿì Êîíñòèòóöèè. ×àñòü òðåòüÿ ñòàòüè 32 Çàêîíà 
î Êîíñòèòóöèîííîì Ñóäå îïðåäåëÿåò îáùèé ïðèíöèï óòðà÷èâà-
íèÿ îñïîðåííîé íîðìîé ñèëû, «åñëè Êîíñòèòóöèîííûé Ñóä íå 
óñòàíîâèë èíîå»28. Ïåðâîíà÷àëüíî ñëîâà «óñòàíîâèë èíîå» íà 
ïðàêòèêå ïðîÿâëÿëèñü òîëüêî êàê èíîé ìîìåíò, â êîòîðûé îñïà-
ðèâàåìàÿ íîðìà óòðà÷èâàåò ñèëó, íàïðèìåð, «ñ ìîìåíòà èçäà-
26 Kūtris G. Likumu robi un Eiropas konstitucionālās tiesas. Eiropas 

konstitucionālo tiesu konferences XIV kongress. Jurista Vārds, 1 июля 
2008 года, № 24.

27 См., например, Решение Конституционного Суда от 14 сентября 
2005 года по делу 2005-02-0106, постановляющая часть, Latvijas 
Vēstnesis № 148 (3306), 16.09.2005

28   Satversmes tiesas likums [Закон о Конституционном Суде]: LR 
Likums. Latvijas Vēstnesis, № 103(588), 14.06.1996.
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íèÿ àêòà». Òåì íå ìåíåå íîâåéøàÿ ïðàêòèêà Êîíñòèòóöèîííîãî 
Ñóäà ñâèäåòåëüñòâóåò î òîì, ÷òî ñëîâà «óñòàíîâèë èíîå» òàêæå 
èíòåðïðåòèðóþòñÿ òàêèì îáðàçîì, ÷òî âêëþ÷àþò è êàêîå-ëèáî 
êîíêðåòíîå óñëîâèå29. Ê ðåøåíèÿì ñ óñëîâèåì Êîíñòèòóöèîí-
íûé Ñóä ÷àùå âñåãî ïðèáåãàåò, ïðèçíàâàÿ íîðìó íå ñîîòâåò-
ñòâóþùåé ïðàâîâûì íîðìàì âûñøåé þðèäè÷åñêîé ñèëû. Ýòî 
ñòèìóëèðóåò çàêîíîäàòåëÿ ê ïîèñêó ðåøåíèé, òàê êàê â ïðîòèâ-
íîì ñëó÷àå íîðìà óòðàòèò ñèëó30. Â îòäåëüíûõ ñëó÷àÿõ ðåøåíèå 
ñ óñëîâèåì âêëþ÷àåòñÿ â êîìáèíàöèþ ñ ñîîòâåòñòâèåì íîð-
ìû31. Èìååòñÿ â âèäó, ÷òî Ñóä ïðèçíàåò îñïàðèâàåìóþ íîðìó 
ñîîòâåòñòâóþùåé Êîíñòèòóöèè ñ îãîâîðêîé, ÷òî äîëæíî âûïîë-
íÿòüñÿ êîíêðåòíîå óñëîâèå. Îäíàêî ñëåäóåò ïðèçíàòü, ÷òî òàêàÿ 
ôîðìóëèðîâêà ðåøåíèÿ íå âïîëíå óäà÷íà, òàê êàê íå ñòèìóëè-
ðóåò çàêîíîäàòåëÿ ê ïðèâåäåíèþ ïðàâîâîãî ðåãóëèðîâàíèÿ â 
ïîðÿäîê. Ïîýòîìó òàêóþ ôîðìó ìîæíî ïðèìåíÿòü òîëüêî â ñëó-
÷àÿõ, êîãäà îñïàðèâàåìàÿ íîðìà ïî ñóòè ñîîòâåòñòâóåò Êîíñòè-
òóöèè, íî âîçíèêàþò ïðîáëåìû ñ åå ïðàâèëüíûì òîëêîâàíèåì 
è ïðèìåíåíèåì. Òàêîå ïîñòàíîâëåíèå, ïî ñóòè, óêàçûâàåò íà 
òî, ÷òî íîðìà ñîîòâåòñòâóåò Êîíñòèòóöèè òîëüêî â ïðèâåäåí-
íîé Ñóäîì èíòåðïðåòàöèè32. Â-òðåòüèõ, Êîíñòèòóöèîííûé Ñóä 
â ñâîèõ ïîñòàíîâëåíèÿõ èñïîëüçóåò ôîðìóëèðîâêó «â òîé ìåðå, 
â êàêîé íîðìà íå ïðåäóñìàòðèâàåò … íîðìà íå ñîîòâåòñòâóåò 
Êîíñòèòóöèè»33. Òàêèì îáðàçîì, îñïîðåííàÿ íîðìà óòðà÷èâàåò 

29 См. Решение Конституционного Суда от 27 ноября 1998 года по делу 
№ 01-05(98), постановляющая часть, Latvijas Vēstnesis, № 355/356 
(1416/1417), 01.12.1998.

30 См. Решение Конституционного Суда от 29 октября 2003 года по 
делу № 2003-05-01, постановляющая часть, Latvijas Vēstnesis № 152 
(2917), 30.10.2003.

31 См., например, Решение Конституционного Суда от 25 марта 2003 
года по делу № 2002-12-01, пункт 1 постановляющей части, Latvijas 
Vēstnesis № 47 (2812), 26.03.2003.

32 См., например, Решение Конституционного Суда от 6 февраля 2006 
года по делу № 2005-17-01, постановляющая часть, Latvijas Vēstne-
sis № 24 (3392), 09.02.2006.

33 См., например, Решение Конституционного Суда от 9 мая 2008 года 
по делу № 2007-24-01, постановляющая часть, Latvijas Vēstnesis № 
73 (3857), 13.05.2008.
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ñèëó òîëüêî â ÷àñòè, â êîòîðîé ñîäåðæèòñÿ íåñîîòâåòñòâóþùåå 
èëè íåñîâåðøåííîå íîðìàòèâíîå ðåãóëèðîâàíèå, êðîìå òîãî, 
Ñóä îïðåäåëÿåò è ñðîê, â êîòîðûé çàêîíîäàòåëü äîëæåí âíåñòè 
èçìåíåíèÿ. Â òàêèõ ñèòóàöèÿõ Êîíñòèòóöèîííûé Ñóä íå ôîðìó-
ëèðóåò ïðÿìûõ óêàçàíèé, óêàçûâàÿ ëèøü òî, ÷òî Ñóä ó÷èòûâàåò, 
÷òî çàêîíîäàòåëþ äëÿ óñòðàíåíèÿ íàðóøåíèÿ îñíîâíûõ ïðàâ 
íåîáõîäèìî îöåíèòü íåñêîëüêî âîçìîæíûõ ðåøåíèé è îïðåäå-
ëèòü, êîòîðîå èç íèõ ÿâëÿåòñÿ íàèáîëåå ïîäõîäÿùèì. Ðàññìî-
òðåííûå ïðèåìû ìîæíî ñ÷èòàòü êîñâåííûìè óêàçàíèÿìè äëÿ 
çàêîíîäàòåëÿ.

 [13] Â îòäåëüíûõ ñëó÷àÿõ Êîíñòèòóöèîííûé Ñóä âñå æå 
âêëþ÷àåò â ñâîè ðåøåíèÿ ïðÿìûå óêàçàíèÿ çàêîíîäàòåëþ 
íà íåîáõîäèìîñòü âíåñåíèÿ ïîïðàâîê â íîðìàòèâíîå ðåãó-
ëèðîâàíèå è äàæå îïðåäåëÿåò ñîäåðæàíèå òàêîãî ðåãóëèðî-
âàíèÿ34. Òàêèå äåéñòâèÿ Ñóäà ìîæíî íàáëþäàòü â äåëàõ, ãäå 
Ñóä êîíñòàòèðóåò íåäî÷åò, ïðîòèâîðå÷àùèé ïëàíó çàêîíà. 

34 Например, в ходе оценки права заключенных на хранение в тюрьме рели-
гиозных предметов Конституционный Суд указал, что «нормативное регу-
лирование должно давать администрации учреждения лишения свободы 
возможность принимать решение о разрешении или запрете осужденным 
хранить религиозные предметы с учетом индивидуальных обстоятельств 
конкретного случая, и в то же время обеспечивать то, что практика будет 
основана на единых принципах» (Решение Конституционного Суда от 18 
марта 2011 года по делу 2010-50-01, постановляющая часть). В свою оче-
редь, в Решении по делу 2010-44-01 Конституционный Суд возложил на 
законодателя обязанность внести поправки в конкретную правовую норму: 
«Саэйма обязана принять пункт 1 части пятой статьи 7 Закона о порядке 
содержания задержанных лиц в новой редакции. Эта норма должна предус-
матривать минимальные гарантии защиты приватности задержанных лиц, 
находящиеся в справедливом равновесии с мерами по предотвращению 
угрозы безопасности других лиц и общества» (решение Конституционного 
Суда от 20 декабря 2010 года по делу 2010-44-01, пункт 17). Конституци-
онный Суд, даже указывая на свободу действий законодателя при принятии 
нормативного регулирования, подчеркивает, что если законодатель все же 
делает выбор в пользу регулирования соответствующего вопроса, «право-
вые акты, в которых устанавливаются гарантии защиты личных данных, 
должны соответствовать принципам сферы защиты данных. В них долж-
на быть четко предусмотрена цель, ради которой информация о пациенте 
подлежит предоставлению, по возможности однозначно определена цель 
обработки этой информации, а также указаны объем и тип подлежащей 
предоставлению информации» (Решение Конституционного Суда от 14 
марта 2011 года по делу 2010-51-01, пункт 18).
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Óïîìÿíóòûå ïðèìåðû ñâèäåòåëüñòâóþò îá àêòèâíîé ïîçèöèè 
Êîíñòèòóöèîííîãî Ñóäà, òî åñòü î òîì, ÷òî Ñóä êîíêðåòèçèðóåò 
ñîäåðæàíèå íîðìû Êîíñòèòóöèè íàñòîëüêî, ÷òîáû çàêîíîäà-
òåëü, ïðèíèìàÿ íîðìàòèâíûé àêò, áîëåå íå èìåë âîçìîæíîñòè 
èñòîëêîâàòü ñîîòâåòñòâóþùóþ íîðìó. Ïî ñóòè, Êîíñòèòóöèîí-
íûé Ñóä â ñîîòâåòñòâóþùåì ñëó÷àå ñâîäèò ê ìèíèìóìó ïðà-
âî äðóãîãî êîíñòèòóöèîííîãî îðãàíà òîëêîâàòü Êîíñòèòóöèþ. 
Íåëüçÿ îòðèöàòü, ÷òî ïîñòàíîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà â 
îòäåëüíûõ ñëó÷àÿõ îãðàíè÷èâàþò çàêîíîäàòåëÿ, îáÿçûâàÿ åãî 
ïðèíÿòü îïðåäåëåííûé íîðìàòèâíûé àêò èëè çàêëþ÷èòü â íåì 
îïðåäåëåííîå ñîäåðæàíèå. Òåì íå ìåíåå íåîáõîäèìî îáðàòèòü 
âíèìàíèå íà òî, ÷òî â ðàìêàõ êîíñòèòóöèîííîãî êîíòðîëÿ Êîí-
ñòèòóöèîííûé Ñóä ïîñðåäñòâîì òàêîãî ðîäà ðåêîìåíäàöèé íå 
ñòàâèò çàêîíîäàòåëþ êîíêðåòíûå óñëîâèÿ, à óêàçûâàåò íà îãðà-
íè÷åíèÿ, âîçìîæíûå â áóäóùåì, òàê êàê ñîäåðæàùèåñÿ â ðå-
øåíèè ñóäà ïðåäïèñàíèÿ î âíåñåíèè ïîïðàâîê â íîðìàòèâíîå 
ðåãóëèðîâàíèå íå äîëæíû îãðàíè÷èâàòü ñâîáîäó äåéñòâèé çà-
êîíîäàòåëÿ, ïîçâîëÿþùóþ åìó ñàìîìó âûáðàòü íàèáîëåå ïîä-
õîäÿùåå ðåøåíèå35.

[14] Îòäåëüíîãî ðàññìîòðåíèÿ òðåáóþò ñëó÷àè, êîãäà ïðåä-
ïèñàíèÿ Êîíñòèòóöèîííîãî Ñóäà îòíîñÿòñÿ ê ïåðèîäó ñî äíÿ 
âñòóïëåíèÿ ðåøåíèÿ â ñèëó äî ïðèíÿòèÿ íîâîãî ðåãóëèðîâàíèÿ. 
Îáû÷íî â òàêèõ ñëó÷àÿõ Ñóä óêàçûâàåò íà ïðÿìîå ïðèìåíåíèå 
Êîíñòèòóöèè èëè ïðèìåíåíèå îñïîðåííûõ íîðì â ñîîòâåòñòâèè 
ñ Êîíñòèòóöèåé èëè èçëîæåííûìè â ðåøåíèè âûâîäàìè. Îäíàêî 
ïðè ðàññìîòðåíèè äåëà î ñíèæåíèè ïåíñèè ïî ñòàðîñòè íà îïðå-
äåëåííûé ïåðèîä36 Êîíñòèòóöèîííûé Ñóä ïðèçíàë îñïîðåííûå 
íîðìû íå ñîîòâåòñòâóþùèìè Êîíñòèòóöèè è íåäåéñòâèòåëüíûìè 
ñ ìîìåíòà ïðèíÿòèÿ è âêëþ÷èë â ðåøåíèå ðÿä óñëîâèé, êîòîðûå 
çàêîíîäàòåëþ ñëåäóåò ñîáëþñòè. Ïðè âûíåñåíèè ïîñòàíîâëåíèÿ 
áûëî ÿñíî, ÷òî äëÿ èñïîëíåíèÿ ðåøåíèÿ ïîòðåáóþòñÿ ñóùåñòâåí-
íûå äîïîëíèòåëüíûå ñðåäñòâà ãîñóäàðñòâåííîãî áþäæåòà. Ïîý-

35 Котоков А. Обязательность решений Конституционного Суда // Актуаль-
ные вопросы конституционного правосудия. – Москва: Волтерс Клувер, 
2011. - С. 503.

36  Дело Конституционного Суда № 2009-43-01.
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òîìó ñóä âêëþ÷èë â ðåøåíèå ñâîåãî ðîäà ìåõàíèçì èñïîëíåíèÿ 
ðåøåíèÿ37, óêàçàâ, ÷òî «Êîíñòèòóöèîííûé Ñóä îáÿçàí â ðàìêàõ 
ñâîåé êîìïåòåíöèè çàáîòèòüñÿ î êàê ìîæíî áîëåå ýôôåêòèâíîé 
çàùèòå è âîññòàíîâëåíèè óùåìëåííûõ îñíîâíûõ ïðàâ ëèö». Â 
çàâåðøåíèè ÷àñòè âûâîäîâ ðåøåíèÿ Êîíñòèòóöèîííûé Ñóä ïîä-
÷åðêíóë, ÷òî óñòàíîâëåíèå ïîðÿäêà âîçâðàòà óäåðæàííîé ÷àñòè 
ïåíñèé ÿâëÿåòñÿ îáÿçàííîñòüþ Ñàýéìû, íî â òî æå âðåìÿ óêàçàë 
è íà òî, ÷òî Ñàýéìå íåîáõîäèìî ó÷èòûâàòü ïðè ðàçðàáîòêå òàêî-
ãî ïîðÿäêà. Â äîïîëíåíèå ê ýòîìó Êîíñòèòóöèîííûé Ñóä îïðåäå-
ëèë, ÷òî â ñëó÷àå, åñëè çàêîíîäàòåëü íå ïðèìåò òàêîé ïîðÿäîê, 
óäåðæàííàÿ ÷àñòü ïåíñèé ïîäëåæèò âîçâðàòó â ñîîòâåòñòâèè ñ 
çàêëþ÷åíèÿìè, èçëîæåííûìè â ÷àñòè âûâîäîâ ðåøåíèÿ. Â ñâîþ 
î÷åðåäü, â ïîñòàíîâëÿþùóþ ÷àñòü Ñóä âêëþ÷èë ïóíêò, â êîòîðîì 
Ñàýéìå ïîðó÷àëîñü â òðåõìåñÿ÷íûé ñðîê ðàçðàáîòàòü ñîîòâåò-
ñòâóþùåå ðåãóëèðîâàíèå. 

Â óïîìÿíóòîå ðåøåíèå ôàêòè÷åñêè áûëè âêëþ÷åíû ïåðåõîä-
íûå ïîëîæåíèÿ, êîòîðûå, ïî ñóòè, äîëæåí áûë ðàçðàáîòàòü ñàì 
çàêîíîäàòåëü. Ïî ìíåíèþ àâòîðà, ðåøåíèå ïî äåëó ¹ 2009-43-
01 ÿâëÿåòñÿ íåòèïè÷íûì, òàê êàê âêëþ÷åííûå â íåãî âûâîäû ñëå-
äóåò îöåíèâàòü âî âçàèìîñâÿçè ñ ñèòóàöèåé, ñóùåñòâîâàâøåé 
â ãîñóäàðñòâå â ñîîòâåòñòâóþùèé ïåðèîä. Ýòî ïîñòàíîâëåíèå 
òåñíî ñâÿçàíî ñ ïðåîäîëåíèåì ýêîíîìè÷åñêîãî êðèçèñà. Òàêèì 
îáðàçîì, Êîíñòèòóöèîííûé Ñóä áûë îáÿçàí, íàñêîëüêî ýòî áûëî 
âîçìîæíî, ó÷èòûâàòü ïîñëåäñòâèÿ ýêîíîìè÷åñêîãî ñïàäà, êîòî-
ðûå ïðèâåëè òàêæå ê íàðóøåíèþ îñíîâíûõ ïðàâ ëèö, è â òî æå 
âðåìÿ çàáîòèòüñÿ î òîì, ÷òîáû çàêîíîäàòåëü êàê ìîæíî ñêîðåå 
óñòðàíèë íàðóøåíèå îñíîâíûõ ïðàâ. 

[15] Ñóùåñòâóåò ìíåíèå, ÷òî Êîíñòèòóöèîííûé Ñóä ïðè òîë-
êîâàíèè Êîíñòèòóöèè è Çàêîíà î Êîíñòèòóöèîííîì Ñóäå ïîøåë 
ïî ïóòè «çîëîòîé ñåðåäèíû», ñòàðàÿñü èçëèøíå íå ñóæàòü è íå 
ðàñøèðÿòü ñîáñòâåííóþ êîìïåòåíöèþ38. Îáúåì êîìïåòåíöèè 

37 Решение Конституционного Суда от 21 декабря 2009 года по делу № 
2009-43-01, пункт 35.3, Latvijas Vēstnesis № 201 (4187), 22.12.2009.

38 Nikuļceva I. Satversmes tiesas pieci gadi: ieskats tiesas jurisprudence. [Пять 
лет Конституционного Суда: экскурс в судебную юриспруденцию] Li-
kums un Tiesības, 2001, № 12.
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Êîíñòèòóöèîííîãî Ñóäà ïî ïðåäîñòàâëåíèþ çàêîíîäàòåëþ îáÿçà-
òåëüíûõ óêàçàíèé îïðåäåëÿåòñÿ ïðèíöèïîì ðàçäåëåíèÿ âëàñòåé. 
Àíàëèç ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà ïîçâîëÿåò ñäåëàòü âû-
âîä, ÷òî Êîíñòèòóöèîííûé Ñóä ñ÷èòàåòñÿ ñî ñâîáîäîé äåéñòâèé 
çàêîíîäàòåëÿ, çàêîíîäàòåëü æå, â ñâîþ î÷åðåäü, ó÷èòûâàåò âû-
âîäû, èçëîæåííûå â ðåçóëüòàòå êîíñòèòóöèîííîé ïðîâåðêè. Òà-
êèì îáðàçîì, èìååò ìåñòî «âçàèìíîå óâàæåíèå»39.
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Influence of the Constitutional Court 
of the Republic of Latvia

on the content of normative acts

Summary

1. As the Constitutional Court recognises a regulatory enactment
or a part thereof as inconsistent with the Constitution, it is to be re-
garded as “a negative legislator”. Meanwhile, as the Constitutional 
Court recognises an enactment as anti-constitutional and calls for a 
need to adopt new enactments or additional laws, the Constitutional 
Court influences the legislator. 

2. The Constitutional Court exercises its rights to impose an obli-
gation on the legislator to amend or adopt a legal provision only within 
the framework of constitutional control, because the jurisdiction of 
the Constitutional Court is restricted by the Constitution and general 
legal principles. 

3. Only the legislator determines whether and what legal relations
require normative regulation, as well as determines the content of such 
normative regulation. However, rulings previously made by the Constitu-
tional Court restrict the legislators’ rights in the process of creation. Thus, 
the legislator’s obligation to adopt a new legal provision, when introduc-
ing amendments in normative regulation or supplementing it, is closely 
linked to the execution of the Constitutional Court judgment. 

4. In some cases, the requirement for a need of a le-
gal regulation or even specific content thereof derives from 
regulatory enactments of a higher legal effect and is not re-
stricted solely with the legislator’s will. In such cases, the 
Constitutional Court in its judgment can impose an obliga-
tion on the legislator to adopt a legal provision. 
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Constitutional Grounds of Formation of the Public 
Service System and the Main Features of the Service 

in the United States, Great Britain, 
France and Germany

Study of the experience of foreign countries in the field of 
public service makes it possible to understand how this type 
of service has developed, what kind of reforms have been 
carried out and to what extent their results can be invested in 
the legal systems of developing countries. In addition, the study 
of the above mentioned countries will determine the degree of 
efficiency of the public service model’s reform in the modern era.  

The article examines some features related to the public 
service in the mentioned countries, which relate to the 
principles, models of public service, as well as to the processes 
of replenishing various positions with specialized staff.

Key words: public servants, civil servants, public positions, 
rank levels, competitive system of replenishing servants.

The Institute of the Public Service in many countries is 
considered as civil service or an institute of state civil service. 
Therefore, the study of the experience of foreign countries is 
mainly exposed within these concepts.

In world practice, a number of lawyers offer different 
approaches to reforms, but almost in all countries the goals of 
civil service reforms are the following:
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1. Find the balance between the system of the civil service
and designations in the specialized non-partisan bureaucracy.

2. To establish balance between civil service development
regularities and its stability.

3. To increase in the civil service the democratism and
openness, willingness to respond quickly to the needs and 
demands of the citizens and the society.

4. The “guidance” of State Civil Service, the investment
of market principles in that system (Great Britain, Italy, New 
Zealand, Holland, etc.), establishment of non-governmental 
entities, who have signed a contract with the state government 
on a competitive basis to implement a function or provide a 
service

5. Expansion of the scope of competitive examinations
during the filling position and during the promotion.

6. The number of civil servants, their benefits and the
reduction of the privileges, and based on the results of their 
work (in Great Britain, Italy, New Zealand, Holland, etc.).1 

Despite the success of Public Service Reforms in several 
developed countries, none was a success in transition countries 
(Even in most developing countries such as Brazil and South 
Korea). Moreover, in some countries with the developed legal 
system, a number of reforms were not positive assessment 
(did not have a positive response). Particularly, some experts 
negatively evaluated some results of civil service reforms 
carried out in the Great Britain, which, according to them, 
caused a complete breakdown of the system of public service 
and it became unpopular and lost its attractiveness.2

On the whole, public service is perfecting in international 
practice year by year, whose paces of development and results 
are reflected in national statutes.

1  See Starovoitov A.V. Reforming the Russian state civil service and the 
experience of foreign countries. Foundation for the Development of 
Parliamentarism in Russia. - M., 2003, p. 54.

2   See Ãðåêîâà Æ.Â. Ðåôîðìèðîâàíèå ãîñóäàðñòâåííîé ñëóæáû êàê ïîëè-
òèêî-àäìèíèñòðàòèâíûé ïðîöåññ (îïûò Âåëèêîáðèòàíèè è ÑØÀ â êîí-
òåêñòå ðîññèéñêèõ ðåàëèé): Àâòîðåô. äèñ. íà ñîèñê. ó÷åí. ñòåï. êàíä. 
ïîëèò. íàóê. Ñïåö. 23.00.02 – ïîëèò. èíñò., ýòíîïîëèò. êîíôëèêòîëî-
ãèÿ. - Ì., 2001.
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In the United States, the public service system has been 
formed since the 19th century. In 1883 the United States 
adopted the Law on Public Service, which was called Pendleton 
act. The adoption of that law laid the groundwork for legislative 
regulation of public service, which was the first in the world. 
This structure was led by the State Service Commission. 
According to the Pendleton act, competitive examinations are 
held by the State Service Commission to fill the vacancies, and 
the candidate with positive results assumes the proper position. 
That act is preserved to this day. 

At the end of 1970-ies there were reforms that were also 
applied to public servants. Law “On Public Service” was finally 
reformed during President Jimmy Carter’s tenure and in 1978 
was approved by the US Congress. By the Law, the State 
Service Commission was restructured and its functions were 
divided between the Management Bureau and state system’s 
security organs.3 Thereafter, the Public Service Regulation 
Council was created, where the head of the structure is still 
designated by the US president for 4 years and carries out 
authorities by law. 

The Law “On the Public Service of the USA” has established 
a number of key principles on which the public service is based. 
Particularly, the law provides the principle of non-partisanship 
of the public service, the principle of conducting qualification 
examinations for public servants, principle of public positions 
and uniform system of remuneration, as well as, the law defines 
the need of establishment of the State Service Commission as 
an independent body of executive power. 

US public service system with some features distinguishes 
it from a number of countries. Thus:

There are specially created federal bodies that regulate
the labour activity of public servants carrying out recruitment, 
training and promotion of public servants;

Public service is primarily based on the ultimate
consumer of public services and tends to increase the number 
of employees;

3  See  Ëàôèòñêèé Â.È. Îñíîâû êîíñòèòóöèîííîãî ñòðîÿ ÑØÀ. - Ì., 1998. 
- Ñ. 107.
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The following types of appointments for senior public
service managers are set: career, non career, emergency and 
temporary; 

The organization of public service is divided into 2
methods: competitive and sponsored (patronage). The public 
servants, who meet the so-called “value system” requirements, 
can pass competitively, and the servants, who are designated 
by the President or by the Senate with the agreement of the 
Commission, can pass by sponsored manner.4

In the US, public servants are the officials and the auxiliary 
and technical staff which is associated with the implementation 
of state-power, as well as salaried employees, including tutors 
in public institutions, the workers of public organizations and 
communal services. 

Generally, the positions of public servants are divided into 
18 categories: the technical performers are in the categories 
1-8, the middle administrative staff and highly qualified 
technical and auxiliary staff are in the categories 9-15, and 
the top administrative staff is in the categories 16-18. And 
as the activity of public service is mainly due to professional 
qualifications of high staff, we’ll present only the servants of top 
administrative staff.

Thus, according to the US legislation the top administrative 
staff contains:

 the heads of the executive power organs’ departments
or the heads of the structural divisions

 the people who are responsible for accomplishing some
programs or projects 

 the supervisors, assessors and coordinators of the
problems facing the executive authority 

 administrative public servants who are not considered as
assistants

 persons associated with the implementation of political
decisions and management functions.

4 See Íèçàìîâà À.Ð., Ãàðèôóëëèíà À.Ô. Ïðàâîâîå ðåãóëèðîâàíèå 
èíôîðìàòèçàöèè ãîñóäàðñòâåííîãî óïðàâëåíèÿ: ìåæäóíàðîäíûé 
îïûò /  // Ýêîíîìèêà è ñîöèóì. 2013. ¹ 4-2 (9). - Ñ. 347-349.
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At the same time, it should be noted that the US law 
establishes the quantitative restric tions in some high class of 
public service. The total number of persons shall not exceed 
10777.5

In Great Britain  there was a specialized institution of public 
service in the second half of the 19th century. The positions 
in the ministries were bought and sold with royal patents as 
private property. Public positions were given by patronage, 
and examination system or the competition was lacking. Only 
during reforms in 1850-1870 permanent, professional service 
was formed in Britain.

The reforms were prepared and carried out by prominent 
politicians of England: Charles Trevelyan (Officer) and S. 
Northcote (Member of the House of Lords). The essence of the 
proposed reforms led to the following: elimination of licensing 
system and import of open competitive system, unification 
of all ministers’ staff in a unified civil service, rank increases, 
definition of the new rules about pension designation and the 
payments.6 

Due to these reforms, the basis for the modern civil service 
was established in Great Britain. The civil service institute 
was formed in 1970-s. During this period the Council, which 
conducted the major administrative reforms in the system of 
the civil service, headed by Lord Fulton presented a report on 
“Civil Service” which contained 158 proposals, and it was wholly 
accepted by the British government.

Currently, in the British legislation “public service” concept 
does not clearly exist. It can be understood in the narrow sense 
and the wide sense. In the narrow sense a “public servant” is 
considered the person who serves in a public administrative 
body, and, in large sense, all employees in the public sector, 
including civil servants and the employees of the police, armed 

5  See  Code of Laws of the United States in Russian // http: //www.
multitran.ru/c/ m.exe?t=1658224_2_1&ifp=1&s1=%D1%E2%EE%E4%20
%E7%E0%EA%EE% ED%EE%E2%20%D1%D8%C0.

6  See  Ïîòàïîâ È.Â. Ãîñóäàðñòâåííûé àïïàðàò è ãðàæäàíñêàÿ ñëóæáà 
Âåëèêîáðèòàíèè âî âòîðîé ïîëî âèíå XIX âåêà: èíñòèòóöèîíàëüíûé 
è äåÿòåëüíîñòíûé àñïåêòû /Àâòîðåôåðàò äèñ. íà ñîèñê. ó÷. ñò. 
êàíäèäàòà èñòîðè÷åñêèõ íàóê. - Âåëèêèé Íîâãîðîä, 2007.
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forces, health, education, public corporations, and community. 
Civil servants are regarded as “servants of the crown,” except 

for the persons who occupy political and judicial positions, who 
have passed to the civil service and receive salary directly from 
the funds by the decision of the Parliament. Municipal officers, 
in their turn, are legally separated from civil servants.7

According to the ranking, in Great Britain the civil service 
covers the so-called internal civil service, headed by the 
Secretary of the Cabinet of Ministers, and foreign diplomatic 
service, headed by the Secretary (Minister) of the Foreign 
Affairs.8

It should be noted that civil servants, in their turn, are 
divided into two major categories: industrial and non-industrial. 
Civil servants of the first category are those who work in the 
industrial sector, the employees of commercial and industrial 
field of various enterprises, which are subordinated to ministries 
and departments. The latters’ conditions of service are identical 
to the conditions of employees working in the field of industrial 
production and about their main part (around 3/4) are included 
in the Ministry of Defense. 

The second category includes the majority of civil servants, 
including officials of ministries and departments. These civil 
servants can pass to the service only in the presence of the 
appropriate certificate given from the Civil Service Council. 

Certain features are typical to the British public service 
system:

1. The public official should be apolitical. In this regard,
public servants should be politically independent, should not 
perform publicly of the name of political organization, as well as 
not be responsible to the Lower House of Parliament.

2. The existence of hierarchy is about a complex system
of classes, which has undergone a long period of formation. 
Initially there were three classes: administrative, executive, 
7   See Âàñèëåíêî È.À. Èíñòèòóò ãîñóäàðñòâåííîé ñëóæáû â Âåëèêîáðè-

òàíèè/ Ãîñóäàðñòâåííîå óïðàâ ëå íèå ýêîíîìèêîé. Íîìåð 6. - Ì.,1997. 
- Ñ. 4.8

8 See Îáîëîíñêèé À.Â. Ãîñóäàðñòâåííàÿ ñëóæáà Âåëèêîáðèòàíèè: 
òðàäèöèè è ïîèñê íîâîé ïàðàäèãìû // Âîïðîñû ãîñóäàðñòâåííîãî è 
ìóíèöèïàëüíîãî óïðàâëåíèÿ. 2009. ¹ 2. - Ñ. 58-59.
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office, and then there were other classes, too, such as the class 
of professionals. The classes, in their turn, are divided into 
different ranks and positions.

3. The Caste, when graduates of humanitarian privileged
schools and universities have advantages during that time when 
they pass to the public service and have progresses.

4. Irremovability, when the bulk of the civil servants
preserve their posts in case of the change of government.9

In Great Britain, a feature of public administration is that 
one of the responsibilities of senior officials is the giving of 
political advice to the Minister. Besides, the decentralization 
of administrative authority functions in the country, i.e. all the 
counties, cities elect their boards, which create permanent 
administrative committees, each of which is responsible for the 
actions of their field. These boards carry out relevant activities 
in the Police, education, health and other sectors. The Central 
department has the right to intervene in local affairs at any time 
and to correct the decisions of local authorities by their own 
discretion. But in practice such things happen only in special 
cases, because the British appreciate the activity of local 
authorities. 

The centralization process ended earlier in France than 
in the other countries of Western Europe. The separation of 
the public mechanism from civil society was done and an utter 
bureaucracy which was based on the specification of working 
functions and equitable distribution of duties was established. 
During Napoleon’s tenure the centralization and the influence 
of the state apparatus became stronger. The basic institutions 
of French statehood were created and the traditions of the 
French bureaucracy were created especially during the years 
of Empire. A special school, which was the main training center 
of civil servants and where the ideas of the defense of public 
and state interests were propagated, was created.10

9 See Øåðèïîâ Í.Ò. Ãîñóäàðñòâåííàÿ ñëóæáà â ÑØÀ è Âåëèêîáðèòàíèè: 
Ñðàâíèòåëüíî-ïðàâîâîé àíàëèç // Íàóêà è íîâûå òåõíîëîãèè, 2008, N 
7-8. - Ñ. 123.

10 See Òàðëå Å.Â. Ðàáî÷èé êëàññ âî Ôðàíöèè â ýïîõó ðåâîëþöèè’’. - Èçä-
âî Àêàäåìèè íàóê ÑÑÑÐ, 1957. - Ñ. 141.
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 In the beginning of 19th century the system of competitive 
recruitment of civil servants was imported in the system of public 
service, which contributes to the growth and professionalism 
of the French administration, as well as to the introduction of a 
series of new values and ideas.11

 At present, the legislation on the civil service in France is 
the result of reforms which lasted nearly a century, according to 
which the “official” term is used for all kinds of officials who work 
in the political mechanism, but in legal terms it has much more 
narrow sense. In fact, it relates only to civil servants, i.e. Law 
“On the status of a civil servant” which regulates the structure of 
the civil service system and issues about remuneration for the 
work done by the officials. 

According to the concept which dominates in France the 
officials who carry out administrative and technical functions 
should be the subject of universal trainings.

According to the general principle of the official’s promotion 
in France, the raise of the rank is done with the job promotion 
at the same time, which also includes the salary increase 
depending on work experience and reputation. The main 
element of the bureaucratic career in France is considered 
the fact that the official must reach a higher rank degree after 
gaining years of experience.

There is an Institute of Political Officials in France. The 
following positions are considered to be designated: ministers, 
presidents of administrative councils, general commissars, 
and chief secretaries of the boards. The French civil service is 
a multi-layer system, where each layer depends on the upper 
layer and presses the lower layer. The elite class of the civil 
service is the top layer which plays a special role in the system 
including the administrative and political officials. In France 
the high class is a real closed group, whose members are the 
people most part of which are familiar to each other and who 
have graduated from the same  educational institution. All 
this makes the highest French class as a family organization, 

11  See Âàñèëåíêî È.A. Àäìèíèñòðàòèâíî-ãîñóäàðñòâåííîå óïðàâëåíèå 
â ñòðàíàõ Çàïàäà: ÑØÀ, Âåëèêî á ðè  òà íèÿ, Ôðàíöèÿ, Ãåðìàíèÿ. Èçä. 
2-å. - Ì.: «Ëîãîñ», 2001. - Ñ. 168.
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the latter’s integration is carried out without any specific 
formalities.12 

The national administrative institution occupies an important 
role in the creation of high personnel in the state system, 
accepting people who have higher education, who are 26 and 
up to 30 years old, are civil servants who have 5 or more years 
of work experience.

In France there are two types of competition for civil servants: 
external and internal. The replenishment of the service with new 
officials takes place during the external competition and the 
internal competitions are held in order to increase the ranks of 
officials. 

Due to the general high status the French officials are 
endowed with much more rights and obligations than the 
public servants in the other Western European countries and in 
the United States. For example, West German, American and 
British laws provide the commitment of the public officials to 
the authorities. In France, by contrast, no mention can be made 
of his political, philosophical and national views in the officials’ 
dossiers.

It should be noted that France is the first country to 
establish the system of administrative justice (1953-1963s). 
The most important element of French administrative justice 
is the State Council, chaired by the Prime Minister and the 
Minister of Justice is the Vice President. The true presidency 
of the Council of State performs the Vice President. The 
administrative competence of the State Council is the giving 
its opinion to the Government. The latter may also review the 
acts of officials, as a “court of first instance”, and its decisions 
are not subject to any appeal.13 

In France, there is also an intermediary institution that 
fills the control system following the administrative - public 
management. The mediator is appointed by presidential decree 

12 See Ãâîçäåâà Ì.À., Êàçàêîâà Ì.Â. Ðåôîðìà ñèñòåìû îðãàíîâ 
ãîñóäàðñòâåííûõ âëàñòè ðàçâèòûõ ñòðàíàõ: îïûò Àâñòðàëèè, Ôðàíöèè 
è Ãåðìàíèè. - Ì., 2015. - Ñ. 37.

13  See Reshaping the State: Administrative Reform and New Public 
Management in France, 2005, p. 289.
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for a period of 6 years and represents an investigative body, 
which reports to the authorities on the gaps revealed by the 
investigation.

In Germany the concept of “public service” emerged 
after World War I. Functionally  the “public service” is regarded 
as a function managing public issues, but structurally it 
would include a range of people for whom the exercise / 
implementation of  public affairs has a specialized nature. In 
Germany the concept “public service” covers three ranges 
of persons: officials, servants and employees. The reason 
for this separation is a legal basis for the appointment. 
The appointment act given by special procedure is for the 
officials, and the bilateral service contract is for the servants 
and employees. Officials are involved in a special group, 
whose main function is the management, and hence they are 
endowed with unique legal and political degrees. Generally, 
according to the German doctrine, the official is regarded as a 
servant of the state and a carrier of its ideas.14 And for its part, 
the German constitution prescribes equal rights to occupy a 
position. Particularly, according to Article 33 paragraph 2 of 
the German Constitution: “Every German, depending on their 
ability and professionalism, has equal rights to occupy any 
civil position.” 

Besides, the Article 73 of the Constitution provides that in 
the Federation and in the federal units the legal regulation of the 
servants’ legal status is the exclusive legislative competence 
of the Federation and it is regulated by the Federal Law on 
the Public Servant-officials. For example, in Germany the 
main legal normative act regulating the activities of officials 
is the Federal law on “officials”, adopted in 1971, by which 
the officials are considered to be the state system officials, 
judges, professors of higher educational institutions, military 
officers, postal workers, railway transport officers, employees 
of state banks. 

All kinds of officials’ material security are carried out at the 

14  See Âàñèëåíêî È.A. Àäìèíèñòðàòèâíî-ãîñóäàðñòâåííîå óïðàâëåíèå 
â ñòðàíàõ Çàïàäà: ÑØÀ, Âåëèêî á ðè  òà íèÿ, Ôðàíöèÿ, Ãåðìàíèÿ. èçä. 
2-å. -  Ì.: «Ëîãîñ», 2001. - Ñ. 130.
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expense of the state budget, and the latter’s amount depends 
on the work experience, the title, the number of children, etc.15

 The legal status of federal officials is regulated by two 
important laws:  the Federal Law “On the public servants” and 
the Federal Law “On the officials’ legal situation”. According 
to the German legislation the political officials are presented 
as a special group, they are employees closer to the 
Government’s political program or an individual officer, who 
enter to the position and dismiss at the same time with the 
Government. They include the heads of Federal Ministries, 
the Federal Chancellery, Federal President’s secretaries, 
ministerial departments, the heads of departments of the 
parliaments, etc.

The Law “On the officials” prescribes the special features 
that allow you to pretend the vacant position. These are:

1. The person must be a citizen of Germany, except in
special cases provided by law, when it is possible to appoint a 
foreigner, but it does not lead to the acquisition of citizenship.

2. The person seeking the position must submit a
guarantee of safety, at any moment can act for the protection of 
constitutional order.

3. The future official must possess professional knowledge
for the corresponding position.16

The people assigned in the lower level positions are those 
who have successfully graduated from the national school 
and passed the service training. In medium level positions are 
assigned the people, who graduated from the national school, 
passed service training and passed special entrance exams 
for holding medium level positions. There are much more 
strict requirements for people wishing to occupy the highest 
positions. The first class positions are allowed to those, who 
successfully graduated from the national school, passed 3 
year special training and passed appropriate exams. The high 

15 See  Ãîñóäàðñòâåííîå ïðàâî Ãåðìàíèè. Ò.2. /Îòâ.ðåä. Òîïîðíèí Á.Í. - 
Ì.: Èçä-âî ÈÃèÏ ÐÀÍ,1994. - Ñ. 27.

16  See Êîíñòèòóöèè çàðóáåæíûõ ãîñóäàðñòâ /Àâòîðû-ñîñòàâèòåëè: Òè-
õèíÿ Â.Ã., Ñåðåáðåííèêîâ Â.Ï. // Ïðàâî è ýêîíîìèêà. – Ìèíñê, 2007. 
– Ñ.  38.
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level’s second class positions are allowed to those who have 
higher education, who passed the first state exam, passed 
two-year service training and passed the second exam.17 
There are also age limits in addition to these requirements 
for occupying different levels  positions, so for the lower-
level positions: 16-30 years old, middle-level positions: 16-
32 years old, for higher positions: 18-50 years old.18 

It should be also noted that the certifications and trainings 
in the public service system of German Federation are seen 
as complementary, interrelated and unified concepts, whose 
main objective is to increase the qualification of public 
servants and to contribute to the promotion. 

Thus, it should be noted that in contrast to other 
European countries, in Germany the career of civil servants is 
considered to be a substitute to the political career, and the 
system of promotion is strictly controlled by law. It is based 
on two principles: increase of the qualification and gradual 
progress.

17 See Ãîñóäàðñòâåííîå ïðàâî Ãåðìàíèè. Ò.2 /Îòâ.ðåä. Òîïîðíèí Á.Í. - 
Ì.: Èçä-âî ÈÃèÏ ÐÀÍ, 1994. - Ñ.48.

18 See Êîíñòèòóöèîííîå (ãîñóäàðñòâåííîå) ïðàâî çàðóáåæíûõ ñòðàí: 
Ó÷åáíèê. Â 4-õ òîìàõ / Îòâ. ðåä. Ñòðà øóí Á.À. -  Ì.: Èçä-âî "ÁÅÊ", 
2001. - Ñ. 172.
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À. Åçåêÿí 
Çàâåäóþùèé êàôåäðîé þðèñïðóäåíöèè 

Àêàäåìèè ãîñóäàðñòâåííîãî óïðàâëåíèÿ
 Ðåñïóáëèêè Àðìåíèÿ,

êàíäèäàò þðèäè÷åñêèõ íàóê, äîöåíò

Êîíñòèòóöèîííûå îñíîâû ôîðìèðîâàíèÿ ñèñòåìû 
ïóáëè÷íîé ñëóæáû è îñíîâíûå îñîáåííîñòè ñëóæáû 

â ÑØÀ, Âåëèêîáðèòàíèè, Ôðàíöèè è Ãåðìàíèè

Ðåçþìå

Àíàëèç îïûòà èíîñòðàííûõ ãîñóäàðñòâ â îáëàñòè ïóáëè÷-
íîé ñëóæáû äàåò âîçìîæíîñòü ïîíÿòü, êàêóþ äîðîãó ðàçâè-
òèÿ ïðîøåë òîò èëè èíîé  âèä ñëóæáû, êàêèì óëó÷øåíèÿì 
ïîäâåðãñÿ è íàñêîëüêî ýòè ðåçóëüòàòû ìîãóò áûòü âíåäðåíû 
â ïðàâîâûå ñèñòåìû  ðàçâèâàþùèõñÿ ñòðàí. Êðîìå ýòîãî, 
èçó÷åíèå îïûòà âûøå óêàçàí íûõ ñòðàí äàñò âîçìîæíîñòü 
ïðåäîïðåäåëèòü óðîâåíü ïðîäóêòîâíîñòè óëó÷ øåíèÿ ìî-
äåëè ïóáëè÷íîé ñëóæáû â àêòóàëüíîì âðåìåíè.

 Â ñòàòüå ðàññìàòðèâàþòñÿ íåêîòîðûå îñîáåííîñòè, 
ñâÿçàííûå ñ ïóáëè÷íîé ñëóæáîé â óêàçàííûõ ñòðàíàõ, êî-
òîðûå êàñàþòñÿ ïðèíöèïîâ, ìîäåëåé ïóáëè÷íîé ñëóæáû, à 
òàêæå ïðîöåññîâ ïîïîëíåíèÿ ðàçíûõ äîëæíîñòåé êàäðîâû-
ìè ñïåöèà ëèñ òà ìè.

Êëþ÷åâûå ñëîâà: ãîñóäàðñòâåííûå ñëóæàùèå, ãðàæ-
äàíñêèå ñëóæàùèå, ãîñóäàðñòâåííûå äîëæíîñòè,  ðàíãîâûå 

ñòóïåíè, êîíêóðñíàÿ ñèñòåìà ïîïîëíåíèÿ ñëóæà-
ùèõ.
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Ðåçþìå Ðåøåíèé Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Áåëàðóñü

Ðåçþìå Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Áåëàðóñü

«Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè 
Áåëàðóñü Çàêîíà Ðåñïóáëèêè Áåëàðóñü 

«Îá èñïîëíèòåëüíîì ïðîèçâîäñòâå»
îò 13 îêòÿáðÿ 2016 ã. ¹ Ð-1071/2016

Êîíñòèòóöèîííûé Ñóä ðàññìîòðåë â îòêðûòîì ñóäåá-
íîì çàñåäàíèè â ïîðÿäêå îáÿçàòåëüíîãî ïðåäâàðèòåëüíîãî 
êîíòðîëÿ äåëî î êîíñòèòóöèîííîñòè Çàêîíà «Îá èñïîëíè-
òåëüíîì ïðîèçâîäñòâå» (äàëåå – Çàêîí). Çàêîí îïðåäåëÿåò 
îðãàíèçàöèþ ïðîöåññà èñïîëíåíèÿ èñïîëíèòåëüíûõ äîêó-
ìåíòîâ â Ðåñïóáëèêå Áåëàðóñü, â ñîîòâåòñòâèè ñ êîòîðîé 
ñóäåáíûå èñïîëíèòåëè, ðàíåå äåéñòâîâàâøèå ïðè îáùèõ è 
ýêîíîìè÷åñêèõ ñóäàõ, ïðè èñïîëíåíèè ñëóæåáíûõ îáÿçàí-
íîñòåé ÿâëÿþòñÿ ñàìîñòîÿòåëüíûìè, íåçàâèñèìûìè äîëæ-
íîñòíûìè ëèöàìè, ïðåäñòàâèòåëÿìè âëàñòè, ïîä÷èíÿþùè-
ìèñÿ òîëüêî çàêîíó è èìåþùèìè øèðîêèé êðóã ïîëíîìî÷èé.

1. Êîíñòèòóöèîííûé Ñóä óêàçàë, ÷òî áåç ïîëíîãî è ñâî-
åâðåìåííîãî èñïîëíåíèÿ âñòóïèâøèõ â çàêîííóþ ñèëó ñó-
äåáíûõ àêòîâ íåâîçìîæíà ðåàëèçàöèÿ êîíñòèòóöèîííîãî 
ïðàâà êàæäîãî íà ñóäåáíóþ çàùèòó, èìåþùåãî êîíå÷íîé 
öåëüþ âîññòàíîâëåíèå íàðóøåííûõ ïðàâ è çàêîííûõ èíòå-
ðåñîâ ïîñðåäñòâîì ïðàâîñóäèÿ.

 Â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà îò 20 èþíÿ 2014 ã. 
«Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü Çàêîíà 
Ðåñïóáëèêè Áåëàðóñü «Î âíåñåíèè èçìåíåíèé è äîïîëíå-
íèé â íåêîòîðûå çàêîíû Ðåñïóáëèêè Áåëàðóñü ïî âîïðîñàì 
ñîâåðøåíñòâîâàíèÿ ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà» îò-
ìå÷åíî, ÷òî èç âçàèìîñâÿçàííûõ ïîëîæåíèé ÷àñòè òðåòüåé 
ñòàòüè 21, ÷àñòè ïåðâîé ñòàòüè 60, ÷àñòè âòîðîé ñòàòüè 115 
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Êîíñòèòóöèè è ñòàòüè 8 Âñåîáùåé äåêëàðàöèè ïðàâ ÷åëîâå-
êà, ïóíêòà 3 ñòàòüè 2 Ìåæäóíàðîäíîãî ïàêòà î ãðàæäàíñêèõ 
è ïîëèòè÷åñêèõ ïðàâàõ ñëåäóåò, ÷òî êîíñòèòóöèîííîå ïðàâî 
íà ñóäåáíóþ çàùèòó – ýòî ïðàâî íå òîëüêî íà îáðàùåíèå â 
ñóä, íî è íà ñâîåâðåìåííîå è ïîëíîå èñïîëíåíèå ñóäåáíûõ 
ðåøåíèé ñ öåëüþ ïîëó÷åíèÿ äåéñòâåííîé çàùèòû ïóòåì 
âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ è ñâîáîä â ñîîòâåòñòâèè 
ñ çàêîíîäàòåëüñòâîì.

2. Ñîãëàñíî Çàêîíó íåïîñðåäñòâåííîå îñóùåñòâëåíèå
ôóíêöèé ïî èñïîëíåíèþ èñïîëíèòåëüíûõ äîêóìåíòîâ âîç-
ëàãàåòñÿ íà ñóäåáíûõ èñïîëíèòåëåé ãëàâíîãî óïðàâëåíèÿ 
ïðèíóäèòåëüíîãî èñïîëíåíèÿ Ìèíèñòåðñòâà þñòèöèè è ñó-
äåáíûõ èñïîëíèòåëåé òåððèòîðèàëüíûõ îðãàíîâ ïðèíóäè-
òåëüíîãî èñïîëíåíèÿ (÷àñòè ïåðâàÿ è òðåòüÿ ñòàòüè 6).

Çàêîíîì óñòàíàâëèâàåòñÿ, ÷òî èñïîëíèòåëüíîå ïðîèç-
âîäñòâî îñóùåñòâëÿåòñÿ íà ïðèíöèïàõ çàêîííîñòè, ïðî-
öåññóàëüíîé ýêîíîìèè, ðàâíîïðàâèÿ è äîáðîñîâåñòíîñòè 
ñòîðîí èñïîëíèòåëüíîãî ïðîèçâîäñòâà, óâàæåíèÿ ÷åñòè è 
äîñòîèíñòâà ãðàæäàíèíà, ñîîòíîñèìîñòè îáúåìà òðåáî-
âàíèé âçûñêàíèÿ è ìåð ïðèíóäèòåëüíîãî èñïîëíåíèÿ, áåñ-
ïðèñòðàñòíîñòè (ñòàòüÿ 5).

Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî êîíñòèòóöèîííûå 
îñíîâû ïðåäîïðåäåëÿþò, ÷òî ïðèíöèïû èñïîëíèòåëüíîãî 
ïðîèçâîäñòâà äåéñòâóþò íà âñåõ ñòàäèÿõ èñïîëíèòåëüíîãî 
ïðîèçâîäñòâà, îòíîñÿòñÿ êî âñåì åãî ñóáúåêòàì, ðàñïðî-
ñòðàíÿþòñÿ íà âñå ïðèíèìàåìûå ïðîöåññóàëüíûå ðåøåíèÿ 
ïðè ñîâåðøåíèè èñïîëíèòåëüíûõ äåéñòâèé, â ñâÿçè ñ ÷åì 
îáóñëîâëèâàþò íåîáõîäèìîñòü îáåñïå÷åíèÿ ñèñòåìíîãî 
ïîäõîäà ê îñóùåñòâëåíèþ ïðèíóäèòåëüíîãî èñïîëíåíèÿ 
èñïîëíèòåëüíûõ äîêóìåíòîâ, à òàêæå îïðåäåëåíèÿ êîí-
êðåòíûõ òðåáîâàíèé ê ñóäåáíûì èñïîëíèòåëÿì è ó÷àñòíè-
êàì èñïîëíèòåëüíîãî ïðîèçâîäñòâà ñ öåëüþ ðåøåíèÿ çàäà÷ 
ýòîãî ïðîèçâîäñòâà.

3. Äëÿ ðåøåíèÿ çàäà÷ èñïîëíèòåëüíîãî ïðîèçâîäñòâà
Çàêîíîì ïðåäóñìàòðèâàþòñÿ ìåðû ïî îáåñïå÷åíèþ èñïîë-
íåíèÿ èñïîëíèòåëüíîãî äîêóìåíòà, à òàêæå ìåðû ïðèíóäè-
òåëüíîãî èñïîëíåíèÿ, êîòîðûå çàòðàãèâàþò êîíñòèòóöèîí-
íûå ïðàâà äîëæíèêà, â òîì ÷èñëå ïðàâî ãðàæäàíèíà Ðåñïó-
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áëèêè Áåëàðóñü ñâîáîäíî ïåðåäâèãàòüñÿ, ïîêèäàòü Ðåñïó-
áëèêó Áåëàðóñü è áåñïðåïÿòñòâåííî âîçâðàùàòüñÿ îáðàòíî 
è ïðàâî ñîáñòâåííèêà ïîëüçîâàòüñÿ èìóùåñòâîì (ñòàòüÿ 30 
è ÷àñòü âòîðàÿ ñòàòüè 44 Êîíñòèòóöèè).

Êîíñòèòóöèåé (÷àñòü ïåðâàÿ ñòàòüè 23) äîïóñêàåòñÿ îãðà-
íè÷åíèå ïðàâ è ñâîáîä ëè÷íîñòè òîëüêî â ñëó÷àÿõ, ïðåäóñìî-
òðåííûõ çàêîíîì, â èíòåðåñàõ íàöèîíàëüíîé áåçîïàñíîñòè, 
îáùåñòâåííîãî ïîðÿäêà, çàùèòû íðàâñòâåííîñòè, çäîðîâüÿ 
íàñåëåíèÿ, ïðàâ è ñâîáîä äðóãèõ ëèö.

Êîìèòåò ÎÎÍ ïî ïðàâàì ÷åëîâåêà â Çàìå÷àíèè îáùåãî 
ïîðÿäêà ¹ 27 (1999) «Ñâîáîäà ïåðåäâèæåíèÿ (ñòàòüÿ 12)» 
óêàçàë, ÷òî îãðàíè÷èòåëüíûå ìåðû äîëæíû ñîîòâåòñòâî-
âàòü ïðèíöèïó ñîðàçìåðíîñòè, ÿâëÿòüñÿ óìåñòíûìè äëÿ 
âûïîëíåíèÿ ñâîåé çàùèòíîé ôóíêöèè è ïðåäñòàâëÿòü ñî-
áîé íàèìåíåå îãðàíè÷èòåëüíîå ñðåäñòâî èç ÷èñëà òåõ, ñ 
ïîìîùüþ êîòîðûõ ìîæåò áûòü äîñòèãíóò æåëàåìûé ðåçóëü-
òàò, à òàêæå áûòü ñîðàçìåðíûìè çàùèùàåìîìó èíòåðåñó 
(ïóíêò 14); ïðèíöèï ñîðàçìåðíîñòè äîëæåí ñîáëþäàòüñÿ 
íå òîëüêî â çàêîíîäàòåëüñòâå, êîòîðûì ïðåäóñìàòðèâà-
þòñÿ îãðàíè÷åíèÿ, íî è àäìèíèñòðàòèâíûìè è ñóäåáíûìè 
âëàñòÿìè â ïðîöåññå ïðèìåíåíèÿ çàêîíîäàòåëüñòâà; ãî-
ñóäàðñòâà äîëæíû îáåñïå÷èâàòü, ÷òîáû ëþáûå ïðîöåäó-
ðû, ñâÿçàííûå ñ îñóùåñòâëåíèåì èëè îãðàíè÷åíèåì ýòèõ 
ïðàâ, îñóùåñòâëÿëèñü â êðàò÷àéøèå ñðîêè è ÷òîáû ïðèâî-
äèëèñü ïðè÷èíû, îïðàâäûâàþùèå ïðèìåíåíèå îãðàíè÷è-
òåëüíûõ ìåð (ïóíêò 15).

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, íîðìû Çàêîíà î 
âðåìåííîì îãðàíè÷åíèè ïðàâ äîëæíèêà îñíîâàíû íà êîí-
ñòèòóöèîííûõ ïîëîæåíèÿõ îá îòâåòñòâåííîñòè ãðàæäàíèíà 
ïåðåä ãîñóäàðñòâîì çà íåóêîñíèòåëüíîå èñïîëíåíèå îáÿ-
çàííîñòåé, âîçëîæåííûõ íà íåãî Êîíñòèòóöèåé, îá îáÿçà-
òåëüíîñòè ñóäåáíûõ ïîñòàíîâëåíèé äëÿ âñåõ ãðàæäàí è 
äîëæíîñòíûõ ëèö (÷àñòü âòîðàÿ ñòàòüè 2 è ÷àñòü âòîðàÿ ñòà-
òüè 115 Êîíñòèòóöèè) è èìåþò öåëüþ âîññòàíîâëåíèå íàðó-
øåííûõ ïðàâ, ñâîáîä è çàêîííûõ èíòåðåñîâ ãðàæäàí è îð-
ãàíèçàöèé, â ñâÿçè ñ ÷åì ÿâëÿþòñÿ îïðàâäàííûìè, äîïóñòè-
ìûìè, íå ÷ðåçìåðíûìè è ïðîïîðöèîíàëüíûìè óêàçàííûì â 
÷àñòè ïåðâîé ñòàòüè 23 Êîíñòèòóöèè èíòåðåñàì.
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4. Ïðè îöåíêå êîíñòèòóöèîííîñòè ïîëîæåíèé Çàêîíà,
ðåãëàìåíòèðóþùèõ îáðàùåíèå âçûñêàíèÿ íà äåíåæíûå 
ñðåäñòâà è èíîå èìóùåñòâî äîëæíèêà (ãëàâà 7), Êîíñòèòó-
öèîííûé Ñóä ó÷èòûâàåò ïðàâîâóþ ïîçèöèþ, èçëîæåííóþ 
â ðåøåíèè îò 20 èþíÿ 2014 ã. «Î ñîîòâåòñòâèè Êîíñòè-
òóöèè Ðåñïóáëèêè Áåëàðóñü Çàêîíà Ðåñïóáëèêè Áåëàðóñü 
«Î âíåñåíèè èçìåíåíèé è äîïîëíåíèé â íåêîòîðûå çàêî-
íû Ðåñïóáëèêè Áåëàðóñü ïî âîïðîñàì ñîâåðøåíñòâîâà-
íèÿ ãðàæäàíñêîãî ñóäîïðîèçâîäñòâà». Ñóòü äàííîé ïîçè-
öèè çàêëþ÷àåòñÿ â òîì, ÷òî çàùèòà ïðàâà ñîáñòâåííîñòè 
â ñèëó ñòàòüè 1, ÷àñòè âòîðîé ñòàòüè 7, ÷àñòè òðåòüåé ñòà-
òüè 21, ñòàòåé 22 è 60 Êîíñòèòóöèè äîëæíà îñóùåñòâëÿòü-
ñÿ ñ ó÷åòîì ïðàâ è çàêîííûõ èíòåðåñîâ âñåõ ó÷àñòíèêîâ 
ãðàæäàíñêîãî îáîðîòà, à âîçìîæíîñòü è õàðàêòåð îãðà-
íè÷åíèé çàêîíîì ïðàâ âëàäåíèÿ, ïîëüçîâàíèÿ è ðàñïî-
ðÿæåíèÿ èìóùåñòâîì ñîãëàñíî ÷àñòè ïåðâîé ñòàòüè 23 
Êîíñòèòóöèè äîëæíû îáóñëîâëèâàòüñÿ èíòåðåñàìè íàöè-
îíàëüíîé áåçîïàñíîñòè, îáùåñòâåííîãî ïîðÿäêà, çàùè-
òû íðàâñòâåííîñòè, çäîðîâüÿ íàñåëåíèÿ, ïðàâ è ñâîáîä 
äðóãèõ ëèö.

Ïîëîæåíèÿìè Çàêîíà îïðåäåëÿåòñÿ â òîì ÷èñëå, ÷òî 
ïðè èñïîëíåíèè èñïîëíèòåëüíîãî äîêóìåíòà, ñâÿçàííîãî 
ñî âçûñêàíèåì äåíåæíûõ ñðåäñòâ, âçûñêàíèå îáðàùàåòñÿ 
â ïåðâóþ î÷åðåäü íà äåíåæíûå ñðåäñòâà äîëæíèêà â áåëî-
ðóññêèõ ðóáëÿõ è èíîñòðàííîé âàëþòå (÷àñòü ïåðâàÿ ñòàòüè 
70); óñòàíàâëèâàåòñÿ èìóùåñòâî, íà êîòîðîå íå ìîæåò áûòü 
îáðàùåíî âçûñêàíèå (ñòàòüÿ 81).

Êîíñòèòóöèîííûé Ñóä îòìå÷àåò, ÷òî óñòàíàâëèâàåìîå 
Çàêîíîì ïðàâîâîå ðåãóëèðîâàíèå ïðèìåíåíèÿ ìåð ïðèíó-
äèòåëüíîãî èñïîëíåíèÿ, âêëþ÷àÿ îáðàùåíèå âçûñêàíèÿ íà 
äåíåæíûå ñðåäñòâà è èíîå èìóùåñòâî äîëæíèêà, îñóùåñò-
âëÿåòñÿ ñ ó÷åòîì èíòåðåñîâ âñåõ ó÷àñòíèêîâ èñïîëíèòåëü-
íîãî ïðîèçâîäñòâà, ñ òåì ÷òîáû ãàðàíòèðîâàòü ðåàëèçàöèþ 
êîíñòèòóöèîííîãî ïðèíöèïà îáÿçàòåëüíîñòè ñóäåáíûõ ïî-
ñòàíîâëåíèé, ïîëíîå è ñâîåâðåìåííîå èñïîëíåíèå äðóãèõ 
èñïîëíèòåëüíûõ äîêóìåíòîâ, íî íàðÿäó ñ ýòèì íå äîïóñòèòü 
óìàëåíèÿ ÷åñòè è äîñòîèíñòâà, äðóãèõ ïðàâ è ñâîáîä äîëæ-
íèêà, êîòîðîå ìîãëî áû ïðèâåñòè ê èõ óòðàòå (÷àñòü ïåðâàÿ 
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ñòàòüè 1, ÷àñòü ïåðâàÿ ñòàòüè 25, ñòàòüè 28 è 53, ÷àñòü ïåð-
âàÿ ñòàòüè 115 Êîíñòèòóöèè).

5. Ñòàòüåé 124 Çàêîíà ïðåäóñìàòðèâàåòñÿ, ÷òî ïî-
ñòàíîâëåíèÿ, äåéñòâèÿ (áåçäåéñòâèå) ñóäåáíîãî èñïîë-
íèòåëÿ, à òàêæå ïîñòàíîâëåíèÿ, äåéñòâèÿ (áåçäåéñòâèå) 
ðóêîâîäèòåëÿ îðãàíà ïðèíóäèòåëüíîãî èñïîëíåíèÿ ìîãóò 
áûòü îáæàëîâàíû (îïðîòåñòîâàíû) ñòîðîíàìè èñïîëíè-
òåëüíîãî ïðîèçâîäñòâà, èíûìè ëèöàìè, ÷üè ïðàâà è çà-
êîííûå èíòåðåñû íàðóøåíû ïðè èñïîëíåíèè èñïîëíèòåëü-
íîãî äîêóìåíòà, ïðîêóðîðîì â ïîðÿäêå ïîä÷èíåííîñòè 
ñîîòâåòñòâåííî ðóêîâîäèòåëþ îðãàíà ïðèíóäèòåëüíîãî 
èñïîëíåíèÿ, âûøåñòîÿùåìó ðóêîâîäèòåëþ îðãàíà ïðèíó-
äèòåëüíîãî èñïîëíåíèÿ, à â ñëó÷àå íåñîãëàñèÿ ñ èõ ðå-
øåíèåì – â ñóä; ïðîêóðîð èìååò ïðàâî ïðèíåñåíèÿ ïðî-
òåñòà áåç ñîáëþäåíèÿ äîñóäåáíîãî ïîðÿäêà îáæàëîâàíèÿ 
(îïðîòåñòîâàíèÿ), óñòàíîâëåííîãî ÷àñòüþ ïåðâîé äàííîé 
ñòàòüè; ïîñòàíîâëåíèÿ, äåéñòâèÿ (áåçäåéñòâèå) Ãëàâíîãî 
ñóäåáíîãî èñïîëíèòåëÿ Ðåñïóáëèêè Áåëàðóñü ìîãóò áûòü 
îáæàëîâàíû ëèöàìè, óêàçàííûìè â ÷àñòè ïåðâîé äàííîé 
ñòàòüè, ëèáî îïðîòåñòîâàíû ïðîêóðîðîì  íåïîñðåäñòâåí-
íî â ñóä.

Èç âçàèìîñâÿçàííûõ ïîëîæåíèé ñòàòåé 8, 60 Êîíñòèòó-
öèè, ñòàòüè 8 Âñåîáùåé äåêëàðàöèè ïðàâ ÷åëîâåêà, ïóíêòà 
1 ñòàòüè 14 Ìåæäóíàðîäíîãî ïàêòà î ãðàæäàíñêèõ è ïîëè-
òè÷åñêèõ ïðàâàõ ñëåäóåò, ÷òî îäíèì èç îñíîâíûõ ýëåìåíòîâ 
ïðàâà íà ñóäåáíóþ çàùèòó ÿâëÿåòñÿ äîñòóïíîñòü ïðàâîñó-
äèÿ, çàêëþ÷àþùàÿñÿ, ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, â 
îòñóòñòâèè ÷ðåçìåðíûõ, íåîáîñíîâàííûõ ïðàâîâûõ îãðàíè-
÷åíèé äëÿ îáðàùåíèÿ â ñóä.

Åâðîïåéñêèé ñóä ïî ïðàâàì ÷åëîâåêà â ïîñòàíîâëåíèè 
îò 6 äåêàáðÿ 2001 ãîäà ïî äåëó «Öèðîíèñ» (Tsironis) ïðîòèâ 
Ãðåöèè» óêàçàë, ÷òî ïðàâî íà ñóäåáíîå ðàçáèðàòåëüñòâî, ÷àñò-
íûì àñïåêòîì êîòîðîãî ÿâëÿåòñÿ ïðàâî íà îáðàùåíèå â ñóä, 
íå àáñîëþòíî è ïîäâåðæåíî èìïëèöèòíî äîïóñêàåìûì îãðà-
íè÷åíèÿì, îñîáåííî â ÷àñòè óñëîâèé ïðèåìëåìîñòè æàëîáû. 
Îäíàêî ýòè îãðàíè÷åíèÿ íå ìîãóò ïðåïÿòñòâîâàòü îáðàùåíèþ 
ãðàæäàíèíà â ñóä â òàêîé ñòåïåíè, ÷òî òåì ñàìûì áóäåò óùåì-
ëåíî ñàìî ñóùåñòâî åãî ïðàâà íà ñóä; îíè ñîîòâåòñòâóþò ïóí-
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êòó 1 ñòàòüè 6 Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ 
ñâîáîä ëèøü â òîì ñëó÷àå, åñëè ïðåñëåäóþò çàêîííóþ öåëü è 
åñëè íàëè÷åñòâóåò îáîñíîâàííàÿ ñîðàçìåðíîñòü èñïîëüçóå-
ìûõ ñðåäñòâ è ïðåñëåäóåìûõ öåëåé. 

Â ðåøåíèè Êîíñòèòóöèîííîãî Ñóäà îò 7 èþëÿ 2011 ã. 
«Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü Çàêîíà 
Ðåñïóáëèêè Áåëàðóñü «Îá îáðàùåíèÿõ ãðàæäàí è þðèäè÷å-
ñêèõ ëèö» èçëîæåíà ïðàâîâàÿ ïîçèöèÿ, ñîãëàñíî êîòîðîé èç 
ñîäåðæàíèÿ ÷àñòè ïåðâîé ñòàòüè 60 Êîíñòèòóöèè âî âçàèìîñ-
âÿçè ñ êîíñòèòóöèîííûì ïîëîæåíèåì î òîì, ÷òî îáåñïå÷åíèå 
ïðàâ è ñâîáîä ãðàæäàí Ðåñïóáëèêè Áåëàðóñü ÿâëÿåòñÿ âûñ-
øåé öåëüþ ãîñóäàðñòâà, ñëåäóåò, ÷òî êàæäûé ñóáúåêò ïðàâî-
îòíîøåíèé â ñëó÷àå íàðóøåíèÿ åãî ïðàâ, ñâîáîä è çàêîííûõ 
èíòåðåñîâ ìîæåò èñïîëüçîâàòü âñå ñðåäñòâà ïðàâîâîé çàùè-
òû, ïðåäóñìîòðåííûå çàêîíîäàòåëüñòâîì, â òîì ÷èñëå îáðà-
ùåíèå â ñóä. Â ñòàòüå 60 Êîíñòèòóöèè íå ñîäåðæèòñÿ îãîâîðêè 
î íåäîïóñòèìîñòè ñóäåáíîé çàùèòû ïîñëå äîñóäåáíîãî óðå-
ãóëèðîâàíèÿ ñïîðà. Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, âîç-
ìîæíîñòü èñïîëüçîâàíèÿ äîñóäåáíîãî óðåãóëèðîâàíèÿ ñïîðà 
â öåëÿõ çàùèòû ïðàâ, ñâîáîä è çàêîííûõ èíòåðåñîâ ñëóæèò 
äîïîëíèòåëüíûì ñðåäñòâîì ïðàâîâîé çàùèòû è íå ÿâëÿåòñÿ 
îãðàíè÷åíèåì êîíñòèòóöèîííîãî ïðàâà íà ñóäåáíóþ çàùèòó, 
à òàêæå îãðàíè÷åíèåì þðèñäèêöèè ñóäà.

Êîíñòèòóöèîííûé Ñóä êîíñòàòèðóåò, ÷òî óñòàíàâëèâàå-
ìûé Çàêîíîì äèôôåðåíöèðîâàííûé ïîðÿäîê îáæàëîâàíèÿ 
(îïðîòåñòîâàíèÿ) ïîñòàíîâëåíèé, äåéñòâèé (áåçäåéñòâèÿ) 
ñóäåáíîãî èñïîëíèòåëÿ, ðóêîâîäèòåëÿ îðãàíà ïðèíóäèòåëü-
íîãî èñïîëíåíèÿ, ïðåäóñìàòðèâàþùèé íàðÿäó ñ íåîáõîäè-
ìîñòüþ ñîáëþäåíèÿ äîñóäåáíîãî ïîðÿäêà óðåãóëèðîâàíèÿ 
ñïîðà òàêæå âîçìîæíîñòü íåïîñðåäñòâåííîãî îáðàùåíèÿ â 
ñóä çàèíòåðåñîâàííûõ ëèö ñ æàëîáîé, à ïðîêóðîðà – ñ ïðî-
òåñòîì, îñíîâàííûé íà ïîëîæåíèÿõ ÷àñòè ïåðâîé ñòàòüè 60, 
÷àñòè ïåðâîé ñòàòüè 125 Êîíñòèòóöèè è óêàçàííûõ ìåæäó-
íàðîäíî-ïðàâîâûõ àêòîâ, ïðèçâàí íàèáîëåå ïîëíî ó÷åñòü 
èíòåðåñû ñòîðîí èñïîëíèòåëüíîãî ïðîèçâîäñòâà, èíûõ 
ëèö, ÷üè ïðàâà è èíòåðåñû íàðóøåíû ïîñòàíîâëåíèÿìè, 
äåéñòâèÿìè (áåçäåéñòâèåì) ñóäåáíîãî èñïîëíèòåëÿ, ðóêî-
âîäèòåëÿ îðãàíà ïðèíóäèòåëüíîãî èñïîëíåíèÿ.
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Èñõîäÿ èç âûÿâëåííîãî êîíñòèòóöèîííî-ïðàâîâîãî ñìûñ-
ëà íîðì Çàêîíà, Êîíñòèòóöèîííûé Ñóä ñ÷èòàåò, ÷òî ïî ñâîåìó 
ñîäåðæàíèþ Çàêîí íàïðàâëåí íà óñòàíîâëåíèå ñèñòåìíîãî è 
êîìïëåêñíîãî ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåííûõ îòíî-
øåíèé â ñôåðå ïðèíóäèòåëüíîãî èñïîëíåíèÿ èñïîëíèòåëü-
íûõ äîêóìåíòîâ, îïðåäåëåíèå åäèíûõ ïîäõîäîâ è ïðàâèë 
â äåÿòåëüíîñòè ñóäåáíûõ èñïîëíèòåëåé äëÿ îáåñïå÷åíèÿ 
ïîëíîãî è ñâîåâðåìåííîãî èñïîëíåíèÿ ñóäåáíûõ ïîñòà-
íîâëåíèé íåçàâèñèìî îò âèäîâ ñóäîïðîèçâîäñòâà è èíûõ 
èñïîëíèòåëüíûõ äîêóìåíòîâ, ôîðìèðîâàíèå åäèíîîáðàç-
íîé ïðàâîïðèìåíèòåëüíîé ïðàêòèêè è ãàðàíòèðîâàíèå òåì 
ñàìûì çàùèòû êîíñòèòóöèîííûõ ïðàâ è çàêîííûõ èíòåðå-
ñîâ ãðàæäàí è îðãàíèçàöèé.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë Çàêîí «Î âíåñåíèè äî-
ïîëíåíèé è èçìåíåíèé â Çàêîí Ðåñïóáëèêè Áåëàðóñü «Îá 
îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð» ñîîòâåòñòâóþùèì 
Êîíñòèòóöèè.

Ðåçþìå Ðåøåíèÿ Êîíñòèòóöèîííîãî Ñóäà 
Ðåñïóáëèêè Áåëàðóñü

«Î ñîîòâåòñòâèè Êîíñòèòóöèè Ðåñïóáëèêè 
Áåëàðóñü Çàêîíà Ðåñïóáëèêè Áåëàðóñü 
«Î âíåñåíèè äîïîëíåíèé è èçìåíåíèé 

â Çàêîí Ðåñïóáëèêè Áåëàðóñü 
«Îá îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð»

îò 27 äåêàáðÿ 2016 ã. ¹ Ð-1079/2016

Êîíñòèòóöèîííûé Ñóä ðàññìîòðåë â îòêðûòîì ñóäåá-
íîì çàñåäàíèè â ïîðÿäêå îáÿçàòåëüíîãî ïðåäâàðèòåëüíî-
ãî êîíòðîëÿ äåëî î êîíñòèòóöèîííîñòè Çàêîíà «Î âíåñåíèè 
äîïîëíåíèé è èçìåíåíèé â Çàêîí Ðåñïóáëèêè Áåëàðóñü «Îá 
îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð» (äàëåå – Çàêîí).

1. Óñòàíîâëåíèå Çàêîíîì (ïóíêòû 15, 21, 24 è 25 ñòà-
òüè 1) âîçìîæíîñòè ñîâåðøåíèÿ ðÿäà äåéñòâèé â ýëåêòðîí-
íîé ôîðìå ÷åðåç åäèíûé ïîðòàë ýëåêòðîííûõ óñëóã ïðåä-
ñòàâëÿåò ñîáîé îäíó èç ìåð ïî äàëüíåéøåìó âíåäðåíèþ â 
ðåñïóáëèêå ýëåêòðîííîãî ïðàâèòåëüñòâà, ïðåäïîëàãàþùå-
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ìó ïîâûøåíèå ýôôåêòèâíîñòè è îïåðàòèâíîñòè ïîðÿäêà 
îñóùåñòâëåíèÿ àäìèíèñòðàòèâíûõ ïðîöåäóð, óñòðàíåíèå 
èçëèøíèõ àäìèíèñòðàòèâíûõ áàðüåðîâ ïðè îáðàùåíèè 
ãðàæäàí è þðèäè÷åñêèõ ëèö â ãîñóäàðñòâåííûå è èíûå 
óïîëíîìî÷åííûå îðãàíû, óïðîùåíèå èõ âçàèìîäåéñòâèÿ, 
ñîçäàíèå â èòîãå áëàãîïðèÿòíûõ óñëîâèé äëÿ ðåøåíèÿ íà-
ñóùíûõ æèçíåííûõ ïðîáëåì ãðàæäàí è îñóùåñòâëåíèÿ õî-
çÿéñòâåííîé è èíîé äåÿòåëüíîñòè. 

Îáðàùåíèå çà îñóùåñòâëåíèåì àäìèíèñòðàòèâíîé ïðî-
öåäóðû â ýëåêòðîííîé ôîðìå è ïðèìåíåíèå òàêîé ôîðìû â 
ïðîöåññå àäìèíèñòðàòèâíîé ïðîöåäóðû îòâå÷àåò ìåæäó-
íàðîäíûì ïîäõîäàì â îòíîøåíèè ðàçâèòèÿ ýëåêòðîííîãî 
óïðàâëåíèÿ. Èñïîëüçîâàíèå èíôîðìàöèîííûõ è êîììóíè-
êàöèîííûõ òåõíîëîãèé ðàññìàòðèâàåòñÿ ìåæäóíàðîäíîé 
ïðàêòèêîé, â ÷àñòíîñòè Ðåêîìåíäàöèåé Êîìèòåòà ìèíè-
ñòðîâ Ñîâåòà Åâðîïû îò 15 äåêàáðÿ 2004 ãîäà Rec (2004) 15 
«Îá ýëåêòðîííîì óïðàâëåíèè», â êà÷åñòâå ñðåäñòâà óâåëè-
÷åíèÿ ýôôåêòèâíîñòè äåìîêðàòè÷åñêèõ ïðîöåññîâ; ñîçäà-
íèÿ ôóíäàìåíòà äëÿ ñîòðóäíè÷åñòâà ìåæäó ãîñóäàðñòâåí-
íûìè îðãàíàìè, ÷àñòíûì ñåêòîðîì è äðóãèìè îðãàíèçàöèÿ-
ìè ãðàæäàíñêîãî îáùåñòâà; óâåëè÷åíèÿ ó÷àñòèÿ, èíèöèàòèâ 
è âîâëå÷åííîñòè ãðàæäàí â íàöèîíàëüíîé, ðåãèîíàëüíîé è 
ìåñòíîé îáùåñòâåííîé æèçíè; óâåëè÷åíèÿ ïðîçðà÷íîñòè 
äåìîêðàòè÷åñêîãî ïðîöåññà ïðèíÿòèÿ ðåøåíèé è ïîäîò÷åò-
íîñòè äåìîêðàòè÷åñêèõ ó÷ðåæäåíèé; ïîâûøåíèÿ îòçûâ÷è-
âîñòè ãîñóäàðñòâåííûõ îðãàíîâ; ñòèìóëèðîâàíèÿ îáùå-
ñòâåííûõ äåáàòîâ è íàáëþäåíèÿ çà ïðîöåññîì ïðèíÿòèÿ 
ðåøåíèé.  

2. Çàêîí îá îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð äî-
ïîëíÿåòñÿ ïîëîæåíèÿìè, ïðåäóñìàòðèâàþùèìè ðàñøè-
ðåíèå ÷èñëà ó÷àñòíèêîâ àäìèíèñòðàòèâíîé ïðîöåäóðû 
òðåòüèìè ëèöàìè è çàêðåïëÿþùèìè èõ ïðàâà è îáÿçàííîñòè 
(àáçàö òðåòèé ïóíêòà 1 è ïóíêò 13 ñòàòüè 1 Çàêîíà). Ñîãëàñ-
íî Çàêîíó òðåòüå ëèöî – ýòî ãðàæäàíèí èëè þðèäè÷åñêîå 
ëèöî, êðîìå çàèíòåðåñîâàííîãî ëèöà, ó÷àñòèå êîòîðûõ â 
îñóùåñòâëåíèè àäìèíèñòðàòèâíîé ïðîöåäóðû ïðåäóñìî-
òðåíî àêòàìè çàêîíîäàòåëüñòâà è ÷üè ïðàâà è (èëè) îáÿçàí-
íîñòè çàòðàãèâàþòñÿ àäìèíèñòðàòèâíûì ðåøåíèåì.
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Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, îòíåñåíèå Çàêîíîì 
ê ÷èñëó ó÷àñòíèêîâ àäìèíèñòðàòèâíûõ ïðîöåäóð òðåòüèõ 
ëèö, ÷üè ïðàâà è (èëè) îáÿçàííîñòè â ñèëó çàêîíîäàòåëüñòâà 
çàòðàãèâàþòñÿ ïðè îñóùåñòâëåíèè àäìèíèñòðàòèâíîé ïðî-
öåäóðû, îòâå÷àåò êîíñòèòóöèîííûì íîðìàì î ïðèîðèòåòå 
ëè÷íîñòè è îáåñïå÷åíèè åå ïðàâ è ñâîáîä, ðàâåíñòâå âñåõ 
ïåðåä çàêîíîì è îá îáÿçàííîñòè ãîñóäàðñòâà ïðèíèìàòü 
âñå äîñòóïíûå åìó ìåðû äëÿ îñóùåñòâëåíèÿ è çàùèòû ýòèõ 
ïðàâ è ñâîáîä (ñòàòüè 21, 22 è 59 Êîíñòèòóöèè), íàïðàâëåíî 
íà ñîçäàíèå ãàðàíòèé îáåñïå÷åíèÿ è çàùèòû ïðàâ, ñâîáîä 
è çàêîííûõ èíòåðåñîâ ãðàæäàí è þðèäè÷åñêèõ ëèö. Îïðåäå-
ëåíèå Çàêîíîì íîâîãî ó÷àñòíèêà àäìèíèñòðàòèâíîé ïðîöå-
äóðû – òðåòüåãî ëèöà èìååò öåëüþ ëåãàëèçîâàòü ïðàâîâîå 
ïîëîæåíèå òàêèõ ëèö, ïðåäîñòàâèòü èì ïðàâîâûå ñðåäñòâà 
çàùèòû ïðàâ è çàêîííûõ èíòåðåñîâ, óìåíüøèòü êîëè÷åñòâî 
ïóáëè÷íî-ïðàâîâûõ êîíôëèêòîâ, îáåñïå÷èòü ïðèíÿòèå 
ñïðàâåäëèâîãî àäìèíèñòðàòèâíîãî ðåøåíèÿ.

3. Çàêîí îá îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð äîïîë-
íÿåòñÿ ïîëîæåíèåì, ïðåäóñìàòðèâàþùèì, ÷òî ñáîð, îáðà-
áîòêà, õðàíåíèå, èñïîëüçîâàíèå ïåðñîíàëüíûõ äàííûõ ãðàæ-
äàí ïðè îñóùåñòâëåíèè àäìèíèñòðàòèâíûõ ïðîöåäóð îñó-
ùåñòâëÿþòñÿ áåç èõ ïèñüìåííîãî ñîãëàñèÿ ñ ñîáëþäåíèåì 
òðåáîâàíèé, îïðåäåëåííûõ çàêîíîäàòåëüíûìè àêòàìè, ïî 
çàùèòå èíôîðìàöèè, ðàñïðîñòðàíåíèå è (èëè) ïðåäîñòàâëå-
íèå êîòîðîé îãðàíè÷åíî (ïóíêò 2 ñòàòüè 20). Èç ñîäåðæàíèÿ 
äàííîé íîðìû ñëåäóåò âûâîä îá îãðàíè÷åíèè êîíñòèòóöèîí-
íîãî ïðàâà ãðàæäàí, ïåðñîíàëüíûå äàííûå êîòîðûõ èñïîëü-
çóþòñÿ ïðè îñóùåñòâëåíèè àäìèíèñòðàòèâíûõ ïðîöåäóð, íà 
íåïðèêîñíîâåííîñòü ëè÷íîé æèçíè (ñòàòüÿ 28 Êîíñòèòóöèè), 
â òîì ÷èñëå ïðàâà ëèöà ïî ñîáñòâåííîìó óñìîòðåíèþ ðàñïî-
ðÿæàòüñÿ òàêîé èíôîðìàöèåé, ðàçðåøàòü èëè îãðàíè÷èâàòü 
äîñòóï ê íåé, îïðåäåëÿòü ïîðÿäîê è óñëîâèÿ  äîñòóïà â ñîîò-
âåòñòâèè ñ çàêîíîäàòåëüíûìè àêòàìè  (÷àñòü ïåðâàÿ ñòàòüè 
33 Çàêîíà Ðåñïóáëèêè Áåëàðóñü «Îá èíôîðìàöèè, èíôîðìà-
òèçàöèè è çàùèòå èíôîðìàöèè»). 

Êîíñòèòóöèîííûé Ñóä îòìå÷àåò, ÷òî ñòàòüÿ 28 Êîíñòèòó-
öèè äîïóñêàåò âîçìîæíîñòü âìåøàòåëüñòâà â ëè÷íóþ æèçíü 
íà çàêîííîì îñíîâàíèè. Çàêðåïëåíèå â Çàêîíå íîðìû î 
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ñáîðå, îáðàáîòêå, õðàíåíèè, èñïîëüçîâàíèè ïåðñîíàëü-
íûõ äàííûõ ãðàæäàí ïðè îñóùåñòâëåíèè àäìèíèñòðàòèâ-
íûõ ïðîöåäóð îòâå÷àåò ïîëîæåíèÿì ÷àñòè ïåðâîé ñòàòüè 23 
Êîíñòèòóöèè, òàê êàê ïðè ýòîì ñîáëþäàþòñÿ òðåáîâàíèÿ îá 
óðîâíå íîðìàòèâíîãî ïðàâîâîãî àêòà è íàïðàâëåííîñòè íà 
äîñòèæåíèå êîíñòèòóöèîííî çíà÷èìûõ öåëåé â èíòåðåñàõ 
çàùèòû ïðàâ è ñâîáîä äðóãèõ ëèö. Ðàññìàòðèâàåìîå îãðà-
íè÷åíèå ïðè óñëîâèè îáåñïå÷åíèÿ çàùèòû ïåðñîíàëüíûõ 
äàííûõ îò íåçàêîííîãî äîñòóïà èíûõ ëèö ïðåäñòàâëÿåòñÿ 
äîïóñòèìûì è íå÷ðåçìåðíûì, îñíîâàííûì íà íîðìàõ Êîí-
ñòèòóöèè.

Â îïðåäåëåííîé ìåðå ïðàâà è çàêîííûå èíòåðåñû ãðàæ-
äàí è þðèäè÷åñêèõ ëèö îãðàíè÷èâàþòñÿ íîðìàìè ÷àñòè 
âòîðîé ïóíêòà 3 èçëàãàåìîé â íîâîé ðåäàêöèè ñòàòüè 15 
Çàêîíà îá îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöåäóð, ñîãëàñíî 
êîòîðûì ïðè ïîäà÷å çàÿâëåíèÿ â ýëåêòðîííîé ôîðìå çà-
èíòåðåñîâàííîå ëèöî ìîæåò ó÷àñòâîâàòü â îñóùåñòâëåíèè 
àäìèíèñòðàòèâíîé ïðîöåäóðû ÷åðåç ñâîèõ ïðåäñòàâèòåëåé 
òîëüêî â ñëó÷àÿõ, ïðåäóñìîòðåííûõ çàêîíîäàòåëüíûìè àê-
òàìè. Äàííûå ïîëîæåíèÿ êàñàþòñÿ ðåàëèçàöèè êîíñòèòó-
öèîííîãî ïðàâà çàèíòåðåñîâàííîãî ëèöà íà þðèäè÷åñêóþ 
ïîìîùü äëÿ îñóùåñòâëåíèÿ è çàùèòû ïðàâ è ñâîáîä, â òîì 
÷èñëå ïîëüçîâàòüñÿ â ëþáîé ìîìåíò ïîìîùüþ ñâîèõ ïðåä-
ñòàâèòåëåé â ãîñóäàðñòâåííûõ îðãàíàõ è â îòíîøåíèÿõ ñ 
äîëæíîñòíûìè ëèöàìè è ãðàæäàíàìè (÷àñòü ïåðâàÿ ñòàòüè 
62 Êîíñòèòóöèè). 

Ïî ìíåíèþ Êîíñòèòóöèîííîãî Ñóäà, â òàêîì ñëó÷àå íå 
èñêëþ÷àåòñÿ ëè÷íàÿ ïîäà÷à çàÿâëåíèÿ çàèíòåðåñîâàííûì 
ëèöîì ëèáî èñïîëüçîâàíèå ïèñüìåííîé èëè óñòíîé ôîðìû 
ñ ïðèâëå÷åíèåì ïðåäñòàâèòåëÿ, ïîýòîìó íåïðèâëå÷åíèå 
ïðåäñòàâèòåëÿ íå ÿâëÿåòñÿ ïðåïÿòñòâèåì äëÿ îáðàùåíèÿ 
çà îñóùåñòâëåíèåì àäìèíèñòðàòèâíîé ïðîöåäóðû. Êðîìå 
òîãî, íà ñîâðåìåííîì ýòàïå ñëåäóåò ó÷èòûâàòü òåõíè÷åñêèå 
âîçìîæíîñòè ïîäòâåðæäåíèÿ ïîëíîìî÷èé ïðåäñòàâèòåëÿ 
â ýëåêòðîííîé ôîðìå, à òàêæå òî, ÷òî ïðåäñòàâèòåëüñòâî 
â îñóùåñòâëåíèè àäìèíèñòðàòèâíîé ïðîöåäóðû íå îãðà-
íè÷èâàåòñÿ ëèøü ïîäà÷åé çàÿâëåíèÿ è âñåõ íåîáõîäèìûõ 
äîêóìåíòîâ. Ñîãëàñíî ïóíêòó 3 ñòàòüè 8 Çàêîíà îá îñíî-
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âàõ àäìèíèñòðàòèâíûõ ïðîöåäóð ïðåäñòàâèòåëè çàèíòå-
ðåñîâàííîãî ëèöà ïðè îñóùåñòâëåíèè àäìèíèñòðàòèâíîé 
ïðîöåäóðû ìîãóò ñîâåðøàòü äåéñòâèÿ, ïðàâî íà îñóùåñò-
âëåíèå êîòîðûõ èìååò çàèíòåðåñîâàííîå ëèöî, â ïðåäåëàõ 
ïðåäîñòàâëåííûõ ïîëíîìî÷èé, òî åñòü â òîì ÷èñëå ïîëó÷àòü 
ðàçúÿñíåíèÿ ïðàâ è îáÿçàííîñòåé, çíàêîìèòüñÿ ñ ìàòåðè-
àëàìè, ñâÿçàííûìè ñ ðàññìîòðåíèåì çàÿâëåíèé, äåëàòü 
èç íèõ âûïèñêè, îáæàëîâàòü àäìèíèñòðàòèâíûå ðåøåíèÿ è 
äð. Â ñâÿçè ñ ýòèì ðàññìàòðèâàåìîå îãðàíè÷åíèå ïðèìå-
íèòåëüíî ê ïîäà÷å çàÿâëåíèÿ â ýëåêòðîííîé ôîðìå, èñõîäÿ 
èç ñìûñëà ÷àñòè ïåðâîé ñòàòüè 23 Êîíñòèòóöèè, äîïóñòèìî, 
íå íàðóøàåò îïòèìàëüíîãî áàëàíñà èíòåðåñîâ ëè÷íîñòè, 
îáùåñòâà è ãîñóäàðñòâà, ñîðàçìåðíî òàêèì çàùèùàåìûì 
êîíñòèòóöèîííûì öåííîñòÿì, êàê ïðàâà ëèö, â òîì ÷èñëå 
çàèíòåðåñîâàííûõ, êîòîðûå ìîãóò áûòü çàòðîíóòû íåäî-
áðîñîâåñòíûìè äåéñòâèÿìè ëèö, ïîäàâøèõ â ýëåêòðîííîé 
ôîðìå äîêóìåíòû äëÿ îñóùåñòâëåíèÿ àäìèíèñòðàòèâíûõ 
ïðîöåäóð, íå èìåÿ íàäëåæàùå îôîðìëåííûõ ïîëíîìî÷èé 
äëÿ ïðåäñòàâèòåëüñòâà. 

Êîíñòèòóöèîííûé Ñóä, îöåíèâàÿ íîðìû Çàêîíà, ïðè-
õîäèò ê âûâîäó î åãî íàïðàâëåííîñòè íà ñîâåðøåíñòâîâà-
íèå ïðàâîâîãî ðåãóëèðîâàíèÿ îáùåñòâåííûõ îòíîøåíèé â 
ñôåðå îñóùåñòâëåíèÿ àäìèíèñòðàòèâíûõ ïðîöåäóð â öå-
ëÿõ íàèáîëåå ïîëíîãî îáåñïå÷åíèÿ êîíñòèòóöèîííûõ ïðàâ 
è çàêîííûõ èíòåðåñîâ ãðàæäàí è þðèäè÷åñêèõ ëèö, èñêëþ-
÷åíèå ïðîÿâëåíèé áþðîêðàòèçìà è êîððóïöèè, óñòðàíåíèå 
èçëèøíèõ àäìèíèñòðàòèâíûõ áàðüåðîâ, ñíèæåíèå ñòåïåíè 
óñìîòðåíèÿ ïóáëè÷íîé âëàñòè ïðè ïðèíÿòèè àäìèíèñòðà-
òèâíûõ ðåøåíèé, äàëüíåéøåå ðàçâèòèå Áåëàðóñè êàê äåìî-
êðàòè÷åñêîãî ïðàâîâîãî ãîñóäàðñòâà.

Êîíñòèòóöèîííûé Ñóä ïðèçíàë Çàêîí «Î âíåñå-
íèè äîïîëíåíèé è èçìåíåíèé â Çàêîí Ðåñïóáëèêè 
Áåëàðóñü «Îá îñíîâàõ àäìèíèñòðàòèâíûõ ïðîöå-
äóð» ñîîòâåòñòâóþùèì Êîíñòèòóöèè.
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