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AKTyaJ’IBHLIe HpOGJ’IeMH KOHCTUTYIMOHHOTI'O ITPABOCYOHU A
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BBEOAEHUE

CoBpeMEHHbIE M3MEHEHMS B PasBUTMU OOLLLECTBEHHOW XWU3HU
npeabsBUNN BCeN cucTemMe npaeneHns TpeboBaHus 6onee apdek-
TUBHbIX peLweHuia. NMoyTr BO BCEX CTpaHax NepBoOYeEpenHON 3agaqen
CcTabunbHOro U AMHAMMUYHOIO Pa3BUTUS CTaN0 rapaHTUPOBaHME KOH-
CTUTyuUMOHaNM3ma nytem obecnevyeHms BepxoBeHcTBa KOHCTUTYLMMN.

Pa3BntTna NoCTBOEHHOrO nepuona B EBpone xapaktepusyloTcs
B KOHCTUTYLMOHHOM MpaBe Kak NPOrpeCcCUBHLIN LIar — nepexon, ot
NPUHLUMNA BEPXOBEHCTBA NpaBa K NpuHUuNy BepxoBeHcTBa KOHCTM-
Tyuumn, OT NpUHUMNa npaBoBoro rocygapctea (Rechtsstaat) Kk npuH-
umny KOHCTUTYUMOHHOro rocygapctea (Verfassungsrechtsstaat), ot
npuHUMNa 3aKoOHHOCTY (1égalité) K npMHUMNY KOHCTUTYLIMOHHOR Nern-
TMMHOCTHM (légitimité constitutionnelle). STM NPOLECCOM B OCHOBHOM
XapaktepuayeTcs o0Las nornka eBponeiickoro KOHCTUTYLUMOHHOIO
pPasBUTUS B HALLIW OHW.

MapaHTMpOBaHME KOHCTUTYyUMOHanM3amMa npuobpeTaeT HOBOE
Ka4yecTBO n copepxaHue. KOHCTUTyUMoHannM3mM CTaHOBUTCS OCHO-
BorosiaralowmM MNPUHLMNOM MNPaBOBOro peryanpoBaHus nyonmy-
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HOro ObITUA coBpemeHHoro obuecTtsa. CnegoBatenbHo, B chepe
COBPEMEHHbIX MeXAYHapOAHbIX PasBuUTUIA Hanbonee akTyanbHbIMU
CTaHOBATCS 334241 YKOPEHEHNS CUCTEM raPaAHTUPOBAHNS KOHCTUTY-
LMOHANM3Ma, KOHCTUTYLIMOHHOIO MOHUTOPMWHIA U KOHCTUTYLIMOHHOM
OTBETCTBEHHOCTU, HAY4HOro obecnevyeHns ux geecnocobHocTn'.

B HacToswwen paboTe Mbl 06pPaTUANCh K OAHOW KOHKPETHOM Mpo-
6neme, a MMEHHO MnpeafiaraemM MeToauyeckme pelleHuUs CpaBHU-
TENbHOro aHann3a ypoBHSA KOHCTUTYLIMOHANN3Ma U OCHOBAHHbIE HA
HUX HOBbIE NOAX0Abl K METOA0N0M MU KOHCTUTYLIMOHHOW ANArHOCTUKMN
N MOHUTOPWHIA.

Mpepnaraemble MeTOANYECKUE pPeLLEeHUs MOryT ObITb Bonee ad-
bEKTUBHBIMU AN U3YYEHUS YPOBHA KOHCTUTYLMOHANM3ma B nepe-
XOAHbIX CTpaHax. C nx nMOMOLLbIO CTAHOBUTCS BO3SMOXHOM Kjlaccu-
dukaumsa CTpaH No YPOBHIO KOHCTUTYLMOHANM3Ma 1 packpbiTMe Tex
daKTopoB, KOTOPbIE A1 NOBbLILUEHUS 3TOr0 YPOBHS UMEIOT Hanbosb-
Lee 3Ha4YeHne, 0COBEHHO B NEPEXOHbIX CTPAHaX.

3a nocnepgHue rogpl psg, NonbIToK No pa3paboTke UHAMKATOPOB
rapaHTUPOBAHUS KOHCTUTYLIMOHHOMO MOHUTOPUHIa U BEPXOBEHCTBA
npasa cpenaH OOH (ony6nukosaH B 2011 roay), a Takxe EBponeii-
ckom kommuccuen “3a gemMokpaTtmio yepeld npaso” (BeHeuuaHckas
komuccus) Coseta EBponbl (onybnukosaH B 2016 roay). Bonee
LesIOCTHAas CUCTEMA TakMX MHOVKATOPOB npepnaraetca MexayHa-
POOHBIM aHANMUTUYECKMM LeHTPOM “KOHCTUTYUMOHHAasA KynbTypa”?.
Pa3paboTaHHasa npodeccopom I.I. ApyTIOHAHOM cCUCTEMA MHOMKA-
TOPOB OJ1F1 OLUEHKM YPOBHA KOHCTUTYLIMOHANN3Ma BKJIKOHAET AocCTa-
TOYHO LUMPOKWUIA KPYT (XapakTepuUCTUKM M3y4aemMoro oobekTa, KoTo-
pble MOXHO WU3MEpPUTb U 32 KOTOPbIMU MOXHO Habnwaathb), 1, Kak
00OBbACHSAET aBTOP, OHa ABNSIETCA OAHUM U3 CTEPXHEBbLIX 3/IEMEHTOB
CUCTEMHOI0 KOHCTUTYLMOHHOIO MOHUTOPUHrad. MexayHaponHbIm
aHaIMTUY4EeCKMM LUeHTpPoM “KOHCTUTyuMoHHas KynbTypa” paspabo-
TaHa Takxe npoueaypa cbopa faHHbIX U co3paHnsa 6a3bl AaHHbIX HA
OCHOBaHMN 3TUX MHOVKATOPOB, KOTOpas npeacTtasneHa B Npunoxe-
HUK 1.

3apaya onpeneneHns YpoBHSA KOHCTUTYLMOHaNnM3ma JOCTaTouYHa
CNOXHa, Tak kak HeobXxoAMMO YyCTaHOBUTb U3MepsieMble MHONKATO-
pbl, NOCPEACTBOM KOTOPbIX MPOBOANTCS Kiaccudukaums cTpaH. 3a-
hada knaccudukaumm CTPaH no ypoBHIO KOHCTUTYLIMOHANN3Ma Brep-

! CM. ApyTioHsH . KOHCTUTYUMOHHAS KynbTypa: YPOKM NCTOPUX U BbI3OBbI
BpemeHun. — EpesaH, 2016.

2 CM. KoHCcTUTYyLMOHHOE npaBocyaue, 2016, N4/74. — C. 7-35.

3 Tam xe.
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Bble paccMoTpeHa B kHure I. ApyTioHsiHa 1 A. MaByunya®, B KOTOPOWA
NPUBOAUTCS NOHATUE UHTErPaNbHOI0 YPOBHSA KOHCTUTYLIMOHANU3Ma.
BaXHOCTb MccnenoBaHns 3ak/oyYaeTcs B TOM, YTO OHO MOXET ObITb
TEeCHO CBSI3aHO C aKkTyaJlbHOW, C MPakTUYeCKOM TOYKU 3pEHNS, 3ada-
yer — KOHCTUTYLMOHHBIM MOHUTOPUHIOM U KOHCTUTYLIMOHHOW Ana-
FHOCTUKOW. CyLIHOCTb 3TUX MOHATUIA AOCTAaTOYHO TOYHO PAcKpbITa B
pabote I. ApyTioHsiHa: “KOHCTUTYUMOHHaa amMarHoctTMka” BKIoYaeT
VHCTPYMEHTapuii U BeCb NMPOLLECC OLEHKU KOHCTUTYUUOHanM3ma B
obLLecTBe, packpbiTe COOTBETCTBUSA peasibHbiX 0OLLLECTBEHHBIX OT-
HOLLEHUA KOHCTUTYLIMOHHO 3aKpernieHHbIM LLEHHOCTAM, NPUHLMNam
M HOPMaM. ... “KOHCTUTYLUVOHHbI/A MOHUTOPUHI” — 3TO CPEenCTBO U
BO3MOXHOCTb apaHTUPOBaHUA Ha OCHOBAHUN KOHCTUTYLIMOHHOM
OVNarHoCTUKM KOHCTUTYLMOHHOro 6anaHca B aAMHamMuke, rnpeogose-
HUSA geduumTa KOHCTUTYUMOHann3ma, obecnevyeHms cTabuibHOro u
OVHaMWYHOro pasBuTmS”™S.

BO3MOXHOCTM NPUMEHEHNS KNAaCTepPHOro Metoda Ofs KOHCTU-
TYLMOHHOW OnarHoCTukm ndyyeHsol B pabote . CaprcsHa, P. leBop-
raHa n H. KoumHaHa®. BO3MOXHOCTb COBMELLLEHUSA KJIACTEPHOro U
OMCKPETHOro MeTo40B AJ19 OCYLLECTBNEHNA KOHCTUTYLIMOHHOIO MO-
HUTOPWHra packpbita B padote . CaprcsaHa’, B KOTOpPOW npengnara-
eTCs yHMPUUMpoBaHHaa MeToamka NnpoBeaeHns KOHCTUTYLIMOHHOIO
MOHUTOPWHIa 1 AMarHOCTUKU C NPUMEHEHNEM NapasnfieflbHO Kak Me-
TOLOB KJIACTEPHOIro U AUCKPETHOro aHanmsa, Tak 1 MeTog0B ornpe-
AeNleHUst NMPUYMHHOMN 3aBMCUMOCTN MeXAy NepeMeHHbIMU, a Takxke
GaKTopHOro aHanmnsa.

NccnepoBaHmsa nocnefHux net, 0CO6EHHO MeXANCLMMIIMHAPHO-
ro xapakTtepa, nokasbiBaloT, 4TO obecneyeHne NoSIHOLEHHOM N ad-
(dEKTUBHOIM OEeATENIbHOCTU PbIHOYHbLIX CUJ1 HEBO3MOXHO 6e3 yyeTa
KOHCTUTYLMOHHO-NPAaBOBOW Cpeabl, B KOTOPOW NpOoTeKaeT XN3Heae-
ATeNbHOCTb OOLLEeCTBA.

4 Harutyunyan G. Mavcic A. The Constitutional Review and Its Development
in The Modern World (A Comparative Constitutional Analaysis), Yerevan -
Ljubljana, 1999.

5 Ponb KOHTPONIbHOro cnucka BepXoBEHCTBA NpaBa B CUCTEME KOHCTUTYLM-
OHHOro MoHuTOpuHra (KoHuenTtyanbHble noaxoabl) // KOHCTUTYLUMOHHOE
npaeocyame, Boinyck 3(73), 2015.

s CaprcsiH ., lesoprsiH P., KodnHsiH H. KOHCTUTYUMOHHAsA AMarHocTuka u
MOHUTOPWVIHI: UHCTPYMEHTapuii U meToapl peanudaumuu // KOHCTUTYLMOH-
Hoe npaBocyane, Bbinyck 4(74), 2016.

7 CapresiH I'. HekoTopble noaxoapl K pa3paboTke MHCTPYMEHTapus U MeTo-
[OB OCYLLECTBAEHNS KOHCTUTYLIMOHHOW OWNArHOCTUKKN // AnbmaHax “KoH-
CTUTYLMOHHOE NpaBocyane B HOBOM ThicsdeneTtumn”, 2016. — EpeBaH.
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O6pawaschb K MeXANCLMMIMHAPHOMY XapakTepy UCCeaoBaHus,
B YACTHOCTM K BbIFOOHOMY COYETaHMIO NPABOBEAEHUS N 3KOHOMMU-
KU, YMECTHO npuBecTu crnoBa A.A. Ay3aHa: “Y Hac HEMHOrO pasHbie
B3rNgAbl HA NPABO: ECAM AJ19 IOPUCTA MOXET NPEeACTaBNATb MHTEPEC
HepaboTaloLLMIA 3aKOH, TO 3KOHOMMCTa MHTEPECYET 3aKoH paboTalo-
LMIA, KOTOPBIN MO CYTN CBOEN ABASETCA GOPMasibHbIM MHCTUTYTOM.
OKOHOMUCTLI MoHMMaIOT paboTalowmMe 3akOHbl Kak COBOKYMHOCTb
onpepeneHHbix 6apbepoB, U3AepXKek, KOTopbIe HaNpPaBslT Macco-
Boe noeeneHne. OaviH U3 nccnepoBatenen NHCTUTYLMOHANbHbBIX N3-
MeHeHui PobepT dPorenb, paccyxaas 00 oLeHKe U3aepXek, ckasart,
4yTO cBOOOAA BbICKa3biBaHWI CyLlecTBOBasNa Bcerga, NpocTo LeHa
Obisia pa3HoW: 3a 0OAHO U TO Xe BbickasdbliBaHue B XVI Beke cxuranm, B
XVII - otny4anu ot uepksu, B XIX - BbI3blBaIN HA AyaSlb, @ B XX - KOUTU-
KOBanu B ragzetax. IMeHHO NO3TOMY BO3HUKIIO HAMpaBfieHNe 3KOHO-
Munyeckon Teopuu npasa (Law and Economics), B pamkax KOTOPOro
MHTEPEC A/19 3KOHOMUCTOB NPEACTAaBASET HE TOJIbKO U HE CTOJIbKO
CcOOCTBEHHO 3KOHOMMYECKOE, HAJIOrOBOE W/ TaMOXEHHOE 3aKOHO-
[aTenbCTBO, CKOJIbKO FpaXaaHCKOe U YyronoBHoe 8.

M3 Bcero aToro cnenyet, 4To chepon n NpeaMeToM KOHCTUTYLM-
OHHO-MNPaBOBOr0 PEryINPOBAHNSA MOXET ObITb 9KOHOMMKA B LLESIOM U
334241 9KOHOMUYECKNX OTHOLLEHUI B UX CUCTEMHOM LLETIOCTHOCTN,
N3y4yeHME KOTOPBIX U HAXOXAEHVE NPUEMIIEMbIX PELLEHNIA TAKXKE MO-
XET OCYLLECTBAATLCSH HA OCHOBAHVUM MOHUTOPUHIA YPOBHS KOHCTUTY-
LMOHANM3Ma 1 yNpaBieHUs UM.

B rno6anbHOM acnekTe BbICOKMIA YPOBEHb KOHCTUTYLMOHaNn3ma
XapakTepeH HEMHOIMMM CTpaHaM. Bo MHOrmx ctpaHax oeduumT KOH-
CTUTYLMOHANN3Ma, “luepoxoBaTocTn” 1 NOPO0 UCKAXKEHUS MOYYU-
1 BonblUME pa3Mepsbl, YTO HALLJIO OTPaXeHMe B pasnnyHbIX chepax
006LLLECTBEHHOM XM3HWN, B HAaCTHOCTM B COLMaNbHO-3KOHOMMYECKOW
cdepe, TOPMOXEHUEM €€ ANHAMUNYHOIO Pa3BUTUS.

PerynnpoBaHuss 3KOHOMWKM N HEOOCTAaTO4YHOE QYHKLMOHMPO-
BaHME VHCTUTYTOB YMpPaBfieHNsS SKOHOMMWKOW MPEnsTCTBYIOT ecTe-
CTBEHHON [EeATENbHOCTM PbIHOYHOIO MEXaHW3Ma, HarnpaBfEHHOW
Ha pocT obuiero 6narococTosiHuA. Ero cerogHsiluHME NposiBNeHust
CTaHOBATCS 04EeBUAHBIMY OCOOEHHO NPUX CPaLLLEHMN NOANTUYECKOTO,
3KOHOMMWYECKOTO M aAMUHUCTPATUBHOINO MOTEHLUMANOB. ITO MUHbI
3aMeIeHHOro aencTeus, obesBpexmBaHme u adpdekTnBHoe paspe-
LLIeHMEe KOTOPbIX HAA0 UCKATb B NMPaBOBLIX PErynnpoBaHusix, obecne-
4YMBAOLLNX OOCTATOYHbBIN YPOBEHb KOHCTUTYLIMOHANN3MA.

8 AysaH A.A. IKOHOMUKA BCero. Kak MHCTUTYTbl ONPEaEnsioT HaLly XU3Hb.
(www.litres.ru), 2014 r. - C. 54.
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MccnenoBaHus nokasbiBalOT, YTO HEraTMBHOE BNAHUE aeduLum-
Ta KOHCTUTYLIMOHANM3Ma He OrpaHn4mBaeTCs nLb COLMabHO-3KO-
HOMWNYECKUMMN OTHOLLUEHNAMN. BbIICHAETCSA, 4TO 3TO BAUSHNE NMeEeT
foree LMPOKUIA XapaKkTep, B HACTHOCTU, ABNSIETCA BaXHen WM dpak-
TOPOM, YrPOXaIOLLIMM BHYTPEHHEN N BHELLIHEN Oe30MacHOCTU CTpa-
Hbl. Kak oTmeyaeT npodeccop . ApyTIOHSH, “BHYTPEHHEN Yyrpo30i
HOMEpP OAMH NMpPaBoBOK 6e30MacHOCTM CTpaHbl sBnseTcsa neduumT
KOHCTUTYLMOHaNM3ma®. B To e BpeMsi Hao OTMETUTb, YTO obecne-
YyeHne BHYTPEHHEN 1 BHeLLHel 6e30MacHOCTU TECHO CBSI3aHO C CO-
LMaNbHO-3KOHOMUYECKUMU Pa3BuUTUAMU. B yacTHOCTW, rapaHTuu
6e30NacHOCTU ABNSIOTCSA BaXHENUWMMK dakTtopamMm CTUMYIMpoBa-
HUS BHYTPEHHUX N BHELLUHMX MHBECTULMI. Takum o6pa3omM, MOXKHO
yTBEPXAATb, YTO BIIUAHNE KOHCTUTYLIMOHAIN3MA Ha 9KOHOMUYECKME
OTHOLLEHWUS pa3HOXapakTepHO, YTO BbiPAaXaeTCHd Kak OnocpeoBaH-
HO, Tak 1 HEMOCPEACTBEHHO — C NOMOLLbIO pakTopoM obecrneyveHuns
6e30nacHOCTUN CTPaHbI.

N3yyeHne npobsieM KOHCTUTYLMOHANM3Ma N BblOBUXEHNE UX
3P PEKTUBHbLIX pelleHnit 0COOeHHO BaXHbl B Pa3BMBAOLLUXCS
CTpaHax 1 B CTpaHax C NepexogHON 3KOHOMWKOWN, rae nMeeTcs
60nbLWO pa3pblB Mexay NPoBo3rnaweHHbIMU KOHCTUTYLMOHHbI-
MU NOJIOXEHUSMWU U OENCTBYIOWMMIM Npasunamm. CoBpemMeHHas
MNO3UTUBHAA KOHCTUTYLMOHHAA 9KOHOMMKA N3y4aeT Takxe Bing-
HNE KOHCTUTYLUOHHbBIX HOPM Ha 3KOHOMMKY. Takon noaxon ydu-
TbIBAET TakXe Hannyme onpeneneHHon nHepunn, Korga naMmeHe-
HMe NpaBun TpebyeT BpEMEHM AN agantTaumm n Bo3gencTens Ha
3KOHOMMYECKMe npoueccol. na nepexofHblix CTpaH XxapakTepHo
He TOJNIbKO ObICTPOE U3MEHEHME SKOHOMMNYECKOW CUTYaLMN, HO U
YacTble KOHCTUTYLMOHHbIE n3MeHeHuns. Micxona ns atoro, knac-
CUYECKMN noaxod, MO3UTUBHOW KOHCTUTYLMOHHOW 39KOHOMMWKN
ONS nepexonHblX CTpaH OKa3biBaeTCAd HESIMOEKTUBHBLIM, TaK Kak
HOBblE N3MEHEeHUS NpaBui 06bIYHO NPOUCXOAAT paHbLLe OKOHYa-
HUS “aganTaunoOHHOr0” 9Tana paHee NPUHATbLIX Npasun. MeHHo
nO3ToMy A5 CTpaH C NepexonHO 3KOHOMWKOW 3ajadu Knac-
cnounkaunum n cpaBHEHUd B COMNOCTaBJ/IEHUN C UCMOJIb3OBAHNEM
MEeTO[0B MOHUTOPUHIa U OMArHOCTUKM patT 6osiee 3HaYMMble
npakTunyeckue peaynbtatbl. HOBbI UMMyNbLC 3TUM MUCcnenoBsa-
HMSM NpuaacT padpaboTaHHbI BeHeuunaHckon kommccuein KoH-

° ApyTioHsiH . TapaHTUpoBaHMe NPaBoBOI 6e30MaCHOCTU CTPaHbl Kak BaXx-
HbIi rapaHT yCTaHOBNEHNS KOHCTUTYLIMOHHON aemokpaTtum // http://www.
concourt.am/

)
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TPOJIbHLIA CMUCOK BEpPXOBEHCTBa MNpaBa'®, KOoTopblAi NO3BOAUT
NpoBecTn BCeoObEMIIOWNI CPpaBHUTENbHbLIA aHann3 u caenatb
MeToObl MOHUTOPUHIA U guarHocTukn 6onee agekBaTHbIMU. Pa3-
paboTaHHaa npodeccopom . ApyTIOHSHOM BbILLEYNOMSHYTas
cucteMa MHAUMKATOPOB OLEHKW YPOBHA KOHCTUTYLMOHanM3ma
YYNTbIBAET U 3TY BO3MOXHOCTb.

Janee B HacTosiLWen cTatbe Mbl NPUBELEM HEKOTOPLIE SMMUPU-
yeckue pesysibTaTbl CBA3M MexXy YHaCTOTON KOHCTUTYLIMOHHbLIX U3Me-
HEHWI B NepexoaHbIX CTpaHax 1 cTabuiibHbIM Pa3BUTUEM.

Kak oTmMeyanocb, B COBPEMEHHbIX YCIOBMSX BbI6Op 3addekTns-
HON 3KOHOMWYECKON MOJSINTUKM BO MHOIOM 3aBUCUT OT PACKPbITUA
nedpununta KOHCTUTYLIMOHann3ma (CTeneHmn paspbiBa), ero coctasa u
CTPYKTYPbI, MyNbTUMIMKATUBHbLIX 3P HEKTOB U MEXAHU3MOB nepeaa-
4K ero B/INAHUS Ha 3KOHOMUKY. [lanee Hamu:

v/ MpUBOAATCSA 3MMNPUYECKME UCCNeA0BaHUS U3MEHEHMWIA KOH-
CTUTYLIMOHHBIX NPaBWS B NEPEXOJHbIX CTPaHax;

v/ OMKMCbLIBAIOTCS AaHHbIE, HA OCHOBE KOTOPbLIX MOXET ObITb MPO-
BeLleH CPaBHUTESbHbIN aHanNns;

v/ onucbIBaeTcs METOAO0NOrMs NPOBEAEHUS KOHCTUTYLMOHHOM
OMNarHOCTUKMU;

v/ MpUMeHsieTca NpeasioxXeHHass MeToaosiorus Ha npumepe ne-
PEXOAHbIX CTPaH;

v/ AenatoTcs BbIBOAbI M JAOTCHA peKoMeHaaunn ans aanbHenwmx
nccnenoBaHnim.

1. KOHCTUTYLMOHHbIE N3MEHEHUS B NepPexXoaHbIX
cTpaHax
KOHCTUTYUMOHHbIE Pa3BUTUS, KakK HEMNPEPbLIBHbIA N NPOOOSIKMN-
TeNbHbIA NPOLECC, B MEXAYHAPOLAHOM NpakTUKe NpoTekaloT rnapan-
NeNbHO C OOLWEeCTBEHHbIMU Pa3BUTUSAMKW B CNEOYIOLLMX OCHOBHbIX
HarnpaBleHNsX:
a) NPUHATME HOBbLIX KOHCTUTYLIVIA,
©) BHeceHne B OeNCTBYOLLYI0 KOHCTUTYLMIO UBMEHEHUIA 1/ Unn
OOMNOJIHEHU;
B) nocnenoBaTtefibHaa U CUCTEMATU3NPOBAHHAA KOHCTUTYLIMOHA-
Nn3aums NPaBOBbIX aKTOB 1 MPaBONPUMEHNTENTbHOW MPaKTUKU;
) NPUHATNE OPraHNYECKUX NN KOHCTUTYLMOHHbIX 3aKOHOB;
0) odbnumanbHoe ToNkoBaHMe HOpM KOHCTUTYUMK;

10 Noknan EBponenckon kommccum “3a gemokpaTtuio Yepes npaso”, CDL-
AD (2016)007, Ctpacbypr, 18 mapta 2016 .
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€) paspeLlleHmne CnopoB Mexay opraHamMmm BnacTu no BOMNpo-
CaM KOHCTUTYLMOHHbIX MOJIHOMOYMIA.

OaHUM 13 OCHOBHBIX HANPAaBNEHUA KOHCTUTYLIMOHHBIX Pa3BUTUN
SIBNSIETCA BHECEHME B OCHOBHOW 3aKOH CTPaHbl UBMEHEHUI 1 AOMN0I-
HeHul. Bo MHOrmx cTpaHax ¢ KjlacCuyeckonm oemMokpaTmnen Takme ns-
MEHEHUS BHOCATCS AOCTATO4YHO 4YaCTO, OHAKO OHW HE BCEeraa HOCST
BceobObemnowmiA xapaktep. Hanpumep, B OcHoBHoli 3akoH depe-
paTtuBHon Pecnybnuku Nepmanusa co aHsa npuHatusa B 1949 rogy no
2017 rogn BHeceHo okono 230 n3aMeHeHu n ooNoNHeHui. NameHe-
HUS BHOCUIMCb NOYTU KaxXAbli rof. B TO xe Bpems 3T U3MEHeHUs
HaLWM HENOCPEACTBEHHOE OTPAaXEHWE B MPABOBOM MOJIE U NPaBo-
NPUMEHNTENBHON NPaKTUKE.

Ecnn nopobHble M3MeHeHns BceobbeMiowme, To pe3ynbTaThl
UX peannsaumu nposBAAIOTCS 4Yepel3 onpenesieHHoe BPeMSs, 4To
00OyCnoBNEHO BO3MOXHbIMK 3aKOHOAATENbHbIMU, WUHCTUTYLMO-
HaNbHBLIMU N MHBIMU N3MEHEHUAMU, N NS HUX TpebyeTcsa onpeae-
JIEHHbIN NepexoaHbl nepuog,. dTa cuTyauns TUnmyHa, 0cobeHHo
Ons nepexonHbIX CTPaH, rae, kak NpaBunino, KOHCTUTYLMOHHbIE U3-
MEHEHUS KacalTCs OCHOBOMOMAarawwmx NpaBoBbIX PEryanpoBa-
HU KoHCTUTYuMN.

Lnsa xapakTtepuCcTMKn 4aCTOTbl KOHCTUTYLIMOHHBIX M3MEHEHU B
nepexofHbIX CTpaHax BOCMNONb3yeMcs crieunann3mpoBaHHoi 6a3oi
naHHbix Comparative Constitutions Project (CCP)'!, koTopas conep-
XUT XapakTePUCTUKU HALMOHASbHBIX KOHCTUTYUUIA. Llenb aaHHoro
npoekTa - cobpaTb BOEAVHO AaHHble 060 BCEX KOHCTUTYLIMSIX, CYyLLe-
CTBYIOLLMX B MMCbMEHHOI ¢popme, HadmnHas ¢ 1789 r. B 6a3e aaHHbIX
Ha OaHHbIN MOMEHT coaepxuTtca nHdopmauma oo 2014 r., kotopas
nepuoamnyeckn obHoensetcs. CaMo CyLLLeCTBOBaHWE Takol 6asbl U
ee NocTosiHHOoe OOGHOBJIEHME YXXE FOBOPSAT O POJSIM U3YHEHUS BINSHNS
KOHCTUTYUMI Ha COLManbHYO 1 3KOHOMMYECKYIO CUTyaumio B obLue-
ctBe. B 6a3e naHHbix CCP MOXHO HaTn nHgopmauuio o 29 nepe-
XOOHbIX 9KOHOMUKax. B Tabnuue 1 nprBeaeHa KapTuHa N3MEHEHNIA
KOHCTUTYUMI 8Tnx cTpaH ¢ 1991 no 2014 rr., 4To NpMBOANTCS CYrybo
B kayecTBe npumepa. MIaMmeHeHns B KOHCTUTYLMSX B 6ase OaHHbIX
CCP penarcsa Ha 3 HMXKenpuBeAEHHbIE FPYNMbl: NPUHATUE HOBOM KOH-
CTUTYLUN, BHECEHMNE U3MEHEHUI 1N OOMOMHEHUI N BOCCTAHOBNEHWE
CTapbIX KOHCTUTYLMIA.

' Elkins, Zachary, Tom Ginsburg, and James Melton. “Characteristics
of National Constitutions, Version 2.0.” Comparative Constitutions
Project. Last modified: April 18, 2014. Available at: http://www.
comparativeconstitutionsproject.org.

=l



Koucturyuonnoe MPABOCYAMUE - 2(76) 17

Tabnuua 1. KOHCTUTYLUMOHHbIE UBMEHEHUS B CTPaHax C ne-
pexonHov 3koHoOMukon B 1991-2014 rr.'2
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2. B 2015-2016 rogax KOHCTUTYLIMOHHbBIE N3MEHEHUS OCYLLLECTBEHDI, B 4aCT-
HocTu, B A3epbaligxaHe, Bonrapum, ctoHnn, Apmenunu, KelprelactaHe,
Nateun, TagxmnknctaHe, TYpKMEHUCTaHE
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B uenom B paccmatpmBaemsblili Nepmnos, B CTpaHax C NnepexoaHom
9KOHOMWUKOM BbINo ocyLlecTBNeHO 157 KOHCTUTYUMOHHBLIX U3MEeHe-
HWIA, NPY 9TOM ObII0 NPUHATO 37 HOBbLIX KOHCTUTYLMIA, BHECEHO 116
U3MEHEHUN 1N O0MOJNIHEHN. B HEKOTOPbLIX CTpaHax YNCNO KOHCTUTY-
LIMOHHBIX n3mMeHeHuin npeebicnno 10. Bce 910 cBMAOETENLCTBYET O
ObICTPO MEHSIOLLIMXCS NPaBufiax Urpbl B CTpaHax ¢ NepexonHoii 9Ko-
HOMWKOW, Aaxe Ha YPOBHE OCHOBHOIO 3aKoHa. [1pn 9TOM Henb34 3a-
ObIBaTb, YTO NPAKTUYECKN KaXA0e U3MEHEHNE B KOHCTUTYLMN Npen-
nosilaraet COOTBETCTBYIOLWME UBMEHEHUS B 3aKOHax 1 NOA3aKOHHbIX
aktax. TosibKO Nocne NPUHATUSA 3TUX LOKYMEHTOB U X NMPETBOPEHUS
B MPAKTUYECKYIO XXN3Hb U3MEHEHUHA MOTYT BJ/INATbL HA peasibHble CO-
LManbHO-3KOHOMMYECKNE OTHOLLEHMS. Kak HaMmu Bblio OTMEYEHO,
Takas cutyauus genaet HeadpPEeKTUBHbIM UCCef0oBaHNE BIUSAHUSA
KOHCTUTYLMOHHbBIX NPaBuil Ha 3KOHOMUYecKne nokasarenun. Noatomy
no3HaBaTesbHbI MeTO, METOAbl CPAaBHUTEJIbHOIO aHanu3a 1 knac-
cudurkaummn cTpaH npm NnogobHbIX UCCnefoBaHUAX HAMHOro addek-
TUBHEE.

Jo6aBuM TakXe, YTO KOHCTUTYLMOHHbIE M3MEHEHUS MPU3BaHbI
CYLLECTBEHHO MOBbLICUTb KA4eCTBO 3KOHOMUYECKMX OTHOLLUEHWUI, [0-
BECTM 00 MWHUMYMa poJib CyObeKTUBHOIro ¢aktopa, NpeononeTb
BO3MOXHYIK MONUTUYECKYIO N 3KOHOMWYECKYIO MOHOMONMNIO, UMMe-
paTnMBHO-aAMWUHUCTPATMBHbIE BMeLlaTesibCTBa B 3KOHOMMUYECKUE
OTHOLLEHUS.

OTO 4acTo npepnonaraeT CylwlecTBEHHOE pedopMUpOBaHNE
KOHCTUTYLMOHHbIX PEeLLUEHN OTHOCUTENIbHO UCMNOJIHUTENIbLHOW BNac-
T nytemMm obecneyeHuns 6onee akTUBHOIO y4acTus Hapoaa B dop-
MUPOBAHUN UCMONMHUTENIBHOMN BNacTW, MOBbILLEHNE POV U OTBET-
CTBEHHOCTU NPaBUTENLCTBA B 06ecneyeHnn CTabuibHOro pasBmTus
CTpaHbl, KOHKPETU3aLUN TEKYLLUX, CPEAHECPOYHbIX U NEePCneKTUB-
HbIX MPUOPUTETOB U peanm3aumn PaBHOLLEHHOM NPOrpaMmMHO-LeNe-
BOW NOJINTUKMU.

KOHCTUTYLMOHHBbIE pedOpMbl MOTYT NOAHATb HA KAYE€CTBEHHO HO-
Bblil YPOBEHb POJIb 3aKOHOLATESNIbHOM BNaCTU, a Takxke napsiamMeHT-
CKOro MEHbLLUMHCTBA B OCYLLECTBJIEHNM NMPABOBOIro KOHTPOJIA 3a Aes-
TENbHOCTLIO NPaBUTENLCTBA.

C ydeTom onbiTa MEXAyHAPOAHbIX KOHCTUTYLIMOHHBIX Pa3BUTUN
npesycMaTpmBaloTCA PaBHOLEHHbIE NPaBOBble NPOLEOYPbl KOHCTU-
TYLMOHHOM OTBETCTBEHHOCTN NPAaBUTENLCTBA U €0 YIEHOB.

Cnenyet OTMETUTH €elle OAHY BaXHYK OeTalb - KOHCTUTYLUU
CTpPaH C NEPExXogHON 3KOHOMMKOWM B 4aCcTu geksapaumm OCHOBOMO-
naralLmx NPUHLMMNOB A0CTAaTOYHO B/IM3KK. DTO MOXET 0OBACHATLCSH
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aHaNOrMYHOCTbIO OOCTOATENLCTB MPUHATNA KOHCTUTYLUMN 1N TEX NPO-
LL,eCCoB, KOTOPbIMMN PYKOBOAOCTBOBas1aCb 3JINTa CTPaAHbI NPV BbIHECE-
HUN Ha o6cy>|<,u,eH|/|e BOMpPoOCoOB B CBA31 C OCHOBHbIM 3aKOHOM CTpa-
Hbl. B Tabnuue 2 npmBoaATCa gaHHbIe O Aeknapauym ocHoBonoara-
WX NPUHUMNOB B KOHCTUTYUMAX CTPAH C nepexo,u,Hon 3KOHOMUKOM
MO COCTOSAHMIO Ha KOHel, 2014 1., B YaCTHOCTM AaHHbIE O AeKNapauum
yesioBe4YeCckoro OOCTOMHCTBA, BEPXOBEHCTBA Npasa, AemMoKpaTu-
yecknx ceobom, cBOOOAHOIO pbiHKA'S.

EovHuua B aToi Tabnuue ykasbiBaeT Ha AeKapupoBaHMe COOT-
BETCTBYOLLEro npunHuunna, a HoJib - Ha ero OTCyTCTBMeE.

Ta6nnua 2. [leknapupoBaHue OCHOBOMOJaraloLwmx
MPUHLUMMNOB B KOHCTUTYLMSAX CTPaH C NepexonHomn
9KoHOMuKOM (2014 r.)

CtpaHa JocTtonHcTBO | BepxoseHcTtBo | Jemokpatms | PbiHOK
yenoseka npasa'
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13 B paMkax AaHHOro matepuana Mbl He 06paTMMCs K UMEIOLLMMCS B OTAESb-
HbIX CTpPaHax BHYTPUKOHCTUTYLMOHHBIM NPOTUBOPEYMSM, KOTAA Hapsay C
NPOoBO3rJlalleHEM NMPaBOBOro roCyAapcTBa U HENOCPEACTBEHHOIO AEl-
CTBMS MpaB YesioBeka 3aKPensieTcs Takke Tak Ha3blBAEMbIA NMPUHLMN
“BEpXOBEHCTBA 3aKoHA". OTO XapakTEPHO TOJSIbKO OTAENbHbLIM CTpaHam
6biBero CCCP u HyxxpaeTcs B NpeoaosieHnn.

4 B 6a3e [OaHHbIX MPUHLMMN BEPXOBEHCTBA MpaBa CYATAETCS CYLLECTBYIO-
LMM, €C/IM 9TO HEMNOCPELACTBEHHO OTMEYEHO B TEKCTE KOHCTUTYLUN Un
cnenyet 13 obwen GopMyMpPoOBKM OCHOBOMONAraloLmMx KOHCTUTYLMOH-
HbIX MPUHLUMMNOB, a Takke N3 rapaHTUPOBaHUS HEMOCPEOCTBEHHOIO AEl-
CTBMS OCHOBOMoaraoLwmx npas. Mpy onpegeneHnn Hannyns NocNeaHero
NPUHATBLI 32 OCHOBaHME TaKXe cnenytoLime 06CToATeNbCTBA: 3aKpenseHbl
NI B TEKCTE KOHCTUTYLIMWN NMPUHLMUMNBI BEPXOBEHCTBA MNpaBa, 3akKOHHOCTU
wnn Rechtsstaat.
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3 Tabnnubl BUAHO, YTO BCE CTPaHbl 6€3 NCKIIIYEHNS MPOBO3rna-
CUN NPUHLMNBI YBAXEHUS YENOBEYECKOro JOCTOMHCTBA, BEPXOBEH-
CTBa NpaBa 1 AeMOKpPaTMKN Kak OCHOBOMNOaratoLwye aasi CBoux CTpaH
NPUHUMNbI. BONLLUMHCTBO CTpaH Ha ypoBHe KOHCTUTYLMU NPOBO3-
rnacunu pPblHOYHbIE MEXaHU3Mbl yrpaBiieHUs SKOHOMMUKON. TeM He
MeHee NAEHTUYHOCTb MPOBO3rAalleHHbIX MPUHLUMNOB HE O3HayaeT
MOEHTUYHOCTb COLMaNbHO-3KOHOMMNYECKOro NonoxeHus. MNpegnara-
€MbIl B HACTOSLLIEN CTaTbe METOA NO3BOSISET ONPeaennTb 1 “name-
puUTL” 3TN OTANYUS.

2. OnucaHune aaHHbIX

B npegnaraemMomMm Metoge CpaBHUTEJIbHOIO aHaJin3a MNCNoJib3y-
eTCd KOMMnieKkcHaa cncteMa nHonkKaTtopos, B KOTOpOI7I YCNOBHO MOX-
HO BblOENNTb TPU rpynnbl, HA OCHOBAHNN KOTOPbIX MOXHO OLEeHUTb
YPOBEHb KOHCTUTYyUMOHaNIN3Ma: XapaKTepucTtukn npaBoOBOro rocy-
[apcTBa, XxapakTepucTukyu AeMOoKpaTuieckmx passnutuin n coumanb-
HO-39KOHOMMYEecKkune nokasarenu. MImeHHo aTta rpynna MHOUMKaTopoB
MCNONb3YeTCs B IMTEPaType No KOHCTUTYLIMOHHOW 3KOHOMUKE'S,

Kak oTmeyvanocb, Ans onpeneneHns ypoBHA KOHCTUTYLIMOHA-

1 ApyTioHsH [, KOHCTUTYUMOHANN3M: ypoku, BbI30BbI, rapaHTum. — Kues:
Noroc, 2011.
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ol

nmama HeoBXoAMMO OUEHUTb, HACKOJIbKO MPETBOPEHbLI B XM3Hb
KOHCTUTYUMOHHbIE HOPMbI U OCHOBOMOAratwue npuHUMNbl, cTe-
NeHb UX peanusauuun. 3a UCKIOYEHMEM TpyMnbl COLManbHO-9K0-
HOMMYECKNX NHANKATOPOB, (pakKTopbl ABYX OPYrUX FPYrn B HEKOTO-
POM CMbICJIE cCoaepXaT 3/IeMEHT Ka4eCTBEHHOM oueHkU. Kak Obl HM
OblNn oueHeHbl 3TN GakTopbl - TOCPEACTBOM OMPOCOB UKW Ha OCHO-
BaHUWN OLLEHOK 3KCMepToB - NogobHas cutyaumsi MPUBOANT K TOMY,
4YTO B OENCTBUTENbHOCTU BCNEACTBUE NPUMEHEHUS MEeTOA0B COO-
pa 1 06paboTkm MHpopMaLMKM (a MHOrAa Takxke Mo NMoJINTUHECKUM
MOTUBAM N UCXOAS N3 NPEeArnoYTEHNIA aBTOPOB) 3TN OLLEHKU MOTyT
ObITb MCKaxeHbl. [na 6onee 0ObEKTUBHOW OLLEHKM HEeoOXoaMmMo
NCNonb30BaTb NOKa3aTeNn, NosyYeHHbIe U3 Pa3HbIX MCTOYHMKOB B
pe3ynbTaTe NPUMEHEHUS Pa3NINYHbIX METOAOB. YeM 6GonbLUe NCTOY-
HWUKOB M MNokasaTtenei 6yneT Ncnonb3oBaHo, TeM 6osiee TOYHbIMU
OyayT nonyyeHHble pe3ynbTathl. MNpouecc cos3pgaHusa 6a3bl AaHHbIX
06 oueHKe KOHCTUTYLMOHanM3aMa npencTaBfieH B HUXENpPUBEOEH-
HOM [MpunoxeHunu 1.

OnucaHHbI HUXEe MHOIMOYPOBHEBLI METOA, OLEHKWU MHOMKATO-
POB KOHCTUTYLMOHaNMU3Ma Mo3BOJIIET UCMOJIb30BaTh CPABHUTESIbHO
fGosbllee KONMYECTBO NMoKasaTenein 1 UCTOYHMKOB. B Toxe Bpems
HY>XHO Y4YUTbIBATb, YTO KOJIMYECTBO MHOMKATOPOB OrpaHUYeHo pas-
MepPOM BbIOOPKU.

B 370 YacT Mbl NO BO3MOXHOCTW AETasIbHO OMULLEM TOJIbKO Te
DaHHble, KoTopble 6yayT MCNONBb30BaHbI B NMpUMepe, ONuCbIiBaloLLEM
NPUMEHeHe MeToauKK, NPUBEAEHHONW B pasaene 5 HacTodALWwen cTa-
Tb. BMecTe ¢ TeM OTMETUM, YTO MHOIMe Opyrue NepemMeHHble, Ko-
Topble MOryT BbITb BKJIIOYEHBI B MPOBOAUMBIE MO NpeniaraemMoin me-
ToOmKe nccnenoBaHus, 34echb He NpeacTaBneHbl. B yacTHocTh, Hapo
OTMETUTb MHAMKATOPbLI, KOTOPbIE PACCHMTLIBAIOTCSA OpraHusaumei
World of Justice Project'®. 3ToT nokasaTtenb He paccMmaTpuBaeTCH B
nokasaTeslbHOM NpUMepe HACTOSILLEN CTaTbM, TaK Kak s psaa ne-
pPEexXofHbIX CTPaH OH MNokKa eLle He PpacCYMTbIBaeTCs.

Ona paccmaTprvBaemMoro B pamkax HacTOSILLLEro UccrefoBaHus
npumMmepa M3y4aloTCs HECKOJIbKO MCTOYHUKOB MHMOPMaLIMK, B HacT-
HOCTW 6a3bl AAHHbIX:

e BcemumpHoro 6aHka World Development Indicators', WDI;

e ®pmpoMm Xayc pns nepexoaHbix 3koHoMuk Nations in

Transition'®, FHNT;

1 https://worldjusticeproject.org.
17 http://data.worldbank.org/.
8 https://freedomhouse.org/report/nations-transit/nations-transit-2014.
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e Mpugom Xayc Freedom in the World ', FHFW;

e NHamkaTtopbl kadectsa ynpasneHus World Governance
Indicators?, WDI;

e TpaHcnapeHcu MHTepHenwHn, Corruption Perseption Index?!, Tl;

e [lporpamm pas3sutma OO6beauHeHHbIXx Hauwii, Human
Development Index?2, UNDP HDI;

e Herritage Foundation Index of Economic Freedom 201423, HF.

[nsa nposBeneHus nccnegosBaHns Mbl UCMOb3YEM AaHHbIE 29 ne-
pexoaHbix cTpaH 3a 2014 r. Tak kak paccmaTpuBaemas Bbibopka a0-
CTaTO4YHO Mana, Mbl yXke Ha npeaBapuTesibHoOM aTane oTéupaem no
OJHOI MEPEMEHHONM, KOTOPas ONUCLIBAET Ty UKW UHYKD COCTaBNSAO-
LLYI0 COLMANIbHO-3KOHOMUYECKUX, AEMOKPATUYECKUX N UHCTUTYLM-
OHasbHbIX XapakTepUCTMK CTpaH. Tak, Hanpumep, nokasaTenu Kop-
pynumMmnm MOXHO HanTK cpasdy B Tpex 6aldax AaHHbIx: Freedom House,
World Governance Indicators n Transparency International.

Bbi6op nokasatene OCyLLEeCTBNAETCS MCXOAS N3 CNeayoLLmMX Kpy-
TepmeB: 1) cneumanusaums UCTOYHUKA MHMOPMaLMK; 2) NCNOb30-
BaHWe HanbosbLUEro YMcna MCTOYHNKOB MHPOpMaumn Bo nsbexaHue
CMELLEHHBIX OLEeHOK. Hanpumep, MHAMKATOP KOPPYNuun Mbl BbIOU-
paem 13 Transparency International, koTopas aBngeTca cneunannsn-
[pOBaHHOW OpraHn3auuen rno oLeHke Koppynumm, a naHHble Freedom
House nWorld Development Indicators ncnons3dytoTcd Hamm ons oLeH-
KW OPYrvx XxapakTepucTumk. Takor noaxoa no3sBosSeT HaM BOCMOS1b30-
BaTbCS BCEMU TPEMS MICTOYHMKAMM MHDOPMaLK, a YPOBEHb KOPPYM-
LM USMEPSITb C MOMOLLBIO CAELMANnM3MpPOBaHHOIO MHAMKaTopa.

HeobxoanMmMo OTMEeTUTb, HYTO yXXe Ha 9TOM 3aTarne HaJo NPOBECTU
KOPPENALMOHHBIN aHann3 1 BbIGpaTb NEPEMEHHYIO N3 COBOKYMHOCTU
XapakTeEPUCTUK, UMEIOLLMX BbICOKME 3HAYEHUS1 KOADPULMEHTOB KOP-
penauuin. B 4yacTHOCTU, KOIPOULMEHT KOPPENauumn Mexay BcemMu
Tpems nokasaTensMn KOppynuum Ha OaHHOW BbIGOpKke NnpeBbllaeT
3HauyeHme 0.9. Takol noaxon NO3BONSAET ObiTb YBEPEHHbLIM, YTO, HE
Tepss MHpopMaLn, Mbl YMEHbLIAEM YUCIIO UCCNEAYEMbIX MEPEMEH-
HbIX, YTO AAEeT BO3MOXHOCTb AJ1 NPOBEAEHNS AANlbHENLLNX NCcne-
[0BaHUIN Ha HeBOJbLLIOM BbIOOPKE CTPaH.

B cnepytouwein Tabnvue NnpuBeneHsl BCe NepemMeHHble, KOTopble
Mbl BbiGpain BbILLEONMCAHHBLIM CNOCOOOM OJ1si NPOBEAEHUS UCCIe-

¥ https://freedomhouse.org/report/freedom-world/freedom-world-2014.
2 http://info.worldbank.org/governance/wgi/index.aspx#home.

2 https://www.transparency.org/.

2 http://hdr.undp.org/en/content/human-development-index-hdi.

= http://www.heritage.org/index/explore.
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[OBaHWI, a Takke CTaTUCTUYECKUE XapakKTEPUCTUKU 3TUX OAHHbIX.
Psapoom ¢ HasBaHMeM nepeMeHHO 00603Ha4YeHbl UCTOYHMK UHGOP-
MaLuMn 1 cooTBeTCTBYyloWas 6a3a AaHHbIX. B 06Lei cnoxHocTn pac-
cmaTtpualoTcs 17 nokasartenemn.

Ta6nuua 3. CtaTucTuyeckne xapakrepucTukmu nepemMeHHbIX
OLLeHKM YPOBHA KOHCTUTYLMOHaNu3ma

MuHumym  Makcumym  CpegHee  Crtang.
OTK.

M36upartenbHbiii 1.250 7.000 3.991 2.037
npouecc FHNT
paxgaHckoe 1.500 7.000 3.578 1.841
obuiectso FHNT
HezaBucumas megua 1.500 7.000 4.526 1.665
FHNT
9P PEeKTUBHOCTb -0.864 1.046 0.112 0.618
npasneHna WGI
Monutnyeckas -1.988 1.012 0.067 0.672
CTabuNbHOCTb — HET
Hacunumio WGI
PerynuposaHue -2.089 1.675 0.138 0.877
kayectea WGI
BepxoBeHCTBO npasa -1.331 1.365 -0.067 0.724
WGI
MpaBo ronoca n -2.222 1.169 -0.093 0.954
otyeTHOCTL WG
Monutmnueckmi 0.000 16.000 10.034 5.179
naopanmsm n
yvactvne FHFW
CBobopa cnosa un 1.000 16.000 10.690 4.804
BepoucnoBenaHuns
FHFW
MpaBo accouuyaunii n 0.000 12.000 7.862 4.015
opraHmndaumnn FHFW
MepcoHanbHas 3.000 15.000 9.966 3.530
aBTOHOMMUS 1 NPaBO
nnyHoctn FHFW
MHpekc BocnpuaTtus 17.000 69.000 40.483 13.514
Koppynumn Tl
Mupekc OxnHn WB 24.000 44.000 31.690 5.333
WDI
YpoBeHb 6egHOCTN 3.000 32.000 17.276 7.973
WB WDI
MpaBo Ha UMYLLIEECTBO 5.000 90.000 37.931 18.685
HI
MHpekc pa3sutus 0.624 0.880 0.774 0.065
4eNI0BEe4YEeCcKOro
poTteHumana UNDP
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3. MeTtoponorus npoBefeHns KOHCTUTYLLMOHHOM
ANarHoCTUuKu

[nsa onpegeneHns YPOBHA KOHCTUTYLIMOHaAJI3Ma n BO3OENCTBUS
Ha HEro CMCTeEM MHOWKATOPOB B AAHHOWN pa60Te npepnaraeTtcd MHO-
FoypOBHeBblﬁ nogxopn, cxemMatmnyeckun M306pa)KeHHbll71 Ha HMXenpun-
BEOEHHOM PUCYHKE. MpeaBapuTenbHbIN 3Tan 4aHHOro MeETOAa OnNu-
CaH B npeaplayuiem pasaene.

PucyHok 1. KoH-
uenTtyanbHas cxema
onpeaeneHns ypoBHs
M aHanNM3a KOHCTUTY-
uMoHanuama

19
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B koHUenTyanbHOM cxeMe onpeesneHns YpoBHA U aHanm3a KOH-
CTUTyUMOHanu3ma npegnaraeTcs nposefeHne nccnefoBaHus B 5
aTanos:

1) onpeneneHne WMHTErpasbHOr0 YPOBHS KOHCTUTYLMOHHOW CTa-
OUnbHOCTY;

2) onpepeneHve nateHTHbIX GakTopoB B0 Hanbosee BaxKHbIX Ne-
PEMEHHbIX, XapakTEPU3YIOLWUX YPOBEHb KOHCTUTYLMOHaNU3ma
(dakTopHbLI aHanM3 no3BONAET OnpeaenuTb Takue ¢akTopbl,
cokpalwas TeM CaMbiM YUCSIO OOBLACHSIOLWLMX NEepPEeMEHHbIX OJ15
NPOBEAEHNA JaNTbHENLLNX UCCNEO0BaHNN);

3) pasbueHune cTpaH Ha OTHOCUTESIbHO OAHOPOAHbIE KNacTepbl N UC-
CriefoBaHNEe BaXHENLLINX XapakKTepucTUK, UCXOAA U3 pesysbTa-
TOB MEXKJ/IaCTEPHOro pa3dbueHuns;

4) nccnegoBaHUs BHYTPU KaXA0ro Knacrepa C Lebio onpeaeneHvs
Hanbonee BaXHbIX XapakTepPUCTMK BHYTPU KacTepoB 1 Hanbo-
Jiee TUMUYHbIX CTPaH;

5) pazpaboTka NpeasioxXeHUin OTHOCUTENIBHO YNPaB/IEHYECKUX pe-
LEHWNIA.
lMpoBeneHne ykasaHHbIMM 3Tanamv KOMMJEKCHOro nccnefosaHus

Ha OCHOBaHUKM CPaBHUTENILHOIO aHann3a CTpaH C HEKOTOPOK Nepmo-

ONYHOCTBIO GOpMUPYET YHUDULMPOBAHHbIN METOL, KOHCTUTYLIMIOHHOMN

OVarHoCTUKW. AHannMTUyeckne MeTodbl BCEX 3TaroB, COCTaBAAIOLLMNX

4aCcTb METOOO0JIOrMN, MOIYT NPUMEHSTLCA MO OTAENbHOCTU, OLHAKO

COBOKYIMHOCTb 3TUX METOA0B, JIOrMka MnociiefoBaTesibHOCTU LaroB

M NoLIaroBOE UCMNOJIb30BaHME MOJTyYEHHbIX PEe3yNibTaToB NO3BOAAIOT

rnyboKo 1 BCECTOPOHHE U3Y4UTb NPOBIEMY OLEHKN YPOBHS KOHCTUTY-

unoHanmama. OgHako BaxHee To 00CTOATENIbCTBO, YTO METOO0/10MUs

No3BOJIET NPEASIOXKNUTb COBOKYMNHOCTb AENCTBUIA, HEOOXOAMMBIX ASst

OCYLLECTB/IEHNS MEPOMNPUATUIA, HanpasBfieHHbIX Ha BOCCTAHOBJIEHNE

nedpunumta KOHCTUTYLIMOHANU3Ma, 1 yrnpasiieHUs M.

MeTon no3BongeT, B HaCTHOCTU, MPOCeaUTb 3a USBMEHEHUEM UH-
TerpasibHoro ypoBHSi KOHCTUTYLIMOHHOW CTabUNbHOCTU ANt TON U
VWHOW CTpaHbl, NOHATb, U3MEHWUSIOCH 11 NONIOXEHNE CTPaH B KJlacTe-
pax, onpenennTb U3MeHeHns Hanbosiee BaXHbIX NokasaTesNiei, KoTo-
pbiMU1 0OYCNOB/IEHO pa3feneHne CTpaH Ha KJlacTepbl, a Takxe onpe-
0enntb Hanbonee BaxHbIe NOKa3aTenn BHYTPU KNacTepOoB.

Heo6xoaMMo OTMETUTb, YTO 3TOT NOAXOA, MO CYTU, SBNIIETCS CpaB-
HUTEJIbHBbIM aHAIM30M YPOBHA KOHCTUTYLIMOHANNU3Ma, Tak Kak peayJsib-
TaTbl, NOJlyYEHHbIE MO NPUMEPY OTAE/IbHOM CTPaHbl, UMEIOT 3HaYeHne
JIVlWb B CPaBHEHMM C APYrMMU cTpaHamu Bbibopku. B aTom acnekte
OJ151 TPUMEHEHNS 3TOM0 METO4a BaxkHa afiekBaTHasi Bblbopka CTpaH.
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CTpaHbl C NepexogHon 9KOHOMMKOM, KOTOPbIe 3a NocnegHue ae-
CATUNETUS MPOLLIN aHAJIOMMYHbBIA NMYTb KOHCTUTYLIMOHHBIX pedopM,
ABNAOTCA 4OCTAaTOYHO OAHOPOAHOM BbIOOPKOW A1 CPaBHUTENIBHOIO
aHanusa. B 10 e BpemMs ogHOpoaHas Bbibopka NpMBOAUT K TOMY, HYTO
4yacTo OHa ObIBAET AOCTATOYHO Masia. ATO OOCTOATENLCTBO BblABUIa-
€T HEKOTOpPbIE OrpPaHNYEeHNsl, KOTOPbIE YYTEHbI B NpeajiaraeMoM nof-
xoge. B yactHOCTM, HAa NpeaBapuTenbHOM M NepPBOM dTanax Metoga
4YNCNO OOBACHSAIOLINX NMEPEMEHHbBIX N0 BO3MOXHOCTU COKpaLLaeTcs
TakumMm 06pas3om, 4ToObl HE MMena MeCTO «NoTepsi» BaXHOW MHGOpP-
Mauum.

3. 1. IHTerpasnbHbii yPOBEHb KOHCTUTYLIMOHHOW
cTabuibHOCTU

B paborte I. ApyTioHAIHa?* B Ka4eCcTBEe MHCTPYMEHTA KOHCTUTYLIM-
OHHOW QMarHoCTUKM NpepnaraeTcs MHTerpasbHblli nokasaTesib KOH-
CTUTYLUMOHHOCTU, pacCUYNTbIBAEMbIN CieayloLwmm ob6pas3om:

1-
M U(X,) l_:[l"( rn)

rae U, - HTerpanbHblii ypOBEHb KOHCTUTYLIMOHHOM CTabuibHOCTK,

X; - XapaKTepnCThKa j-ro MHAMKATOPa i-TOV CTPaHb! (Fpynmbi);

xj(e) - XapakTepucTmnka aTaNoOHHOro nHaMkaTopa (cpegHee 3Hade-
HUWe, MegnaHa n 1.4.);

vB j - KOS DULMEHTBI NAPHON KOpPEeNsaLuny;

o(Xj) - Bapuauna nHgukaTopa xj.

JaHHblA aHannM3 MMEET CMbIC/T NPOBOAUTb, UCMOMb3Ys TOJIbKO
Takme MHOMKaTopbl, KOTOPbIE MMEKT A0CTAaTOYHO BbICOKMIA YPOBEHb
koppensumn. Mcnonb3oBaHMe MHOMKATOPOB C HEBLICOKMM YPOB-
HEM KOPPENauUMn NPUBOANT K HEOMNMPaBAAHHO BbICOKOMY yAe/bHOMY
BECY [JaHHOro nHaukartopa B MHTerpasibHOM rnokasaTene. YcTpaHe-
HME BO3MOXHOr0 CKaXeHMst 06ycnaBnmBaeT Takxke HE0OXOANMOCTb
pa3paboTKN MHbIX MHCTPYMEHTOB, NpeasaraeMbiX ganee B CTaTbe.
Mpw pacyeTe HTErpanbHOro NokasaTens ans NepexoHbIX CTPaH Mbl
BO M3bexaHne CMELLEHHbIX OLEHOK ByaemM MCNonb30BaTb BbICOKO
KOPPENMPOBaHHbIE MOKa3aTenu.

24 ApyTioHSIH I.I. KOHCTUTYLUMOHHBIA MOHUTOPWHT. — EpeBaHn: Hxap, 2016.
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3.2. PakTopHbIli aHan3

Llenbio hakTOpHOro aHanusa sIBASETCH YMEHbLUEHNE KONMYeCcTBa
06BACHSAIOLMX MEPEMEHHBIX C MUHUMabHLIMUY BO3MOXHbIMU NOTEPS-
MW NepBOHa4YasbHOM MHOPMauuK. Npr 3TOM YeM BbILLIE KOPPENALUA
MeXAy UCXOOHBbIMUY AaHHBIMUW, TEM afeKBaTHee OyayT MosTyYEHHbIE pe-
3ynbTatbl. OCHOBHBIM METOAOM (aKTOPHOrO aHanm3a SBAsSeTCs Me-
TOA, FNaBHbIX KOMMOHEHT?S, KOTOPbIA Mbl CYMTAeM LienecoobpasHbIM
NPUMEHUTbL. B OCHOBE aHanu3a rmaBHbIX KOMMOHEHT IEXUT MaTemMa-
TUYECKNI METOL, HAXOXOEHNS COOCTBEHHbBIX 3HAYEHU 1 COOCTBEHHbIX
BEKTOPOB KOPPENSALMOHHOM MaTpuubl. OCHOBHOE ypaBHeHME dhakTop-
HOrO aHanIM3a BbIpaXxaeTcs cneayoLwmm 0o6pasom:

R=AA’, (2)

roe R — koppensumoHHas MaTpuua UCXOOHbIX NepPeMEHHbIX, A -
mMaTpuLa, Kaxablii 3NeMEHT KOTOPOK @, - KOMMOHEHTHas Harpyska
nepemMeHHoM i (CTpoka) No KoMMNoHeHTe k (cTonbew,).

MonHyto aucnepcumio Kaxxaom nepeMeHHON MOXHO PasfioXnTb No
KOMMOHEHTaM, UCMNOob3ysa KO3OPUUNEHT KOMMOHEHTHOM Harpysku,
BOCMOJ/Ib30BABLUMCb TEM OOCTOATENLCTBOM, YTO CyMMa KBagpatoB
KOMTMOHEHTHbIX HAarpy3ok paBHa COOCTBEHHOMY 3HAYEHUIO paccma-
TPMBAEMOI KOMMNOHEHTHI

A=Y 2 3)

roe N - KONM4YecTBO NEPEMEHHBIX.

B paHHOM cTaTbe Mbl BOCMOSIb3YEMCS @HA/IM30M NaBHbIX KOM-
MOHEHT, BbIOPAB HE BCE KOMMOHEHTHI, @ TONbKO Te, KOTOPbIE UMEIOT
Hanbosbllee BAUSIHWE Ha gucnepcuio. na onpeneneHns KoMmno-
HEHT C HaNbONbLLUNM BJIMAHMEM UCMONb3YyeM MOHATME “OOLLHOCTL”
(Communality). OHO onpegensaeTcsa kak CyMmma KBagpaTtoB Koadpodu-
LMEHTOB Harpy3ok No KOMNoHeHTaMm. MHbiMM cnoBamu, cymma KBa-
aopaTtoB KO3dPULMEHTOB HArpy30k No cTonbuy aaeT coOOCTBEHHOE
3HaY€eHMEe KOMMOHEHTbI, @ CYMMa 3Ha4Y€HUI Mo CTPOkKe — “OBLHOCTL”.
B uenom “o6LHOCTL” BbIpaXxaeTcs cneayowein Gopmynorni:

h=ya?, (4)

roe M - konnyecTteo nepemMeHHbIX.

35 RL Gorsuch, Factor Analysis, 2-nd Edition.
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MoHATNE OBLLIHOCTM O4YEHb BAXHO B TakMX CUTyauusx, Koraa uc-
cnepyeTcs Hebonbliasa Bbibopka. B uenom ons nonyyeHus yooBsneT-
BOPUTESIbHBIX OLEHOK C NMoMOoLblo HGakTOPHOro aHanmaa Heobxoam-
Ma JocTaTo4HO 60rbLias Bbibopka. B Halem cnyydae Bbibopka cocTo-
UT n3 29 CTpaH C NEPExXoaHON 3KOHOMUKON. B Takmx cnyyasax yaoBs-
NETBOPUTENbHbBIE PE3YNLTAThl MOXHO MONYYUTb B TOM Clly4ae, Koraa
cpefHee 3HayeHwe 0OLHOCTEeN JocTaTovyHO Benuko?®. B Hawem
VCCNenoBaHumM 01t NOJly4eHUs1 BLICOKOIO CPeaHero 3HaYeHns obLL -
HOCTEW Mbl CHa4ana NPoOBOAUM KOPPENALMNOHHbLIA aHaNn3 nepemMeH-
HbIX, BKJIIOYEHHbIX B UCCNeAOBaHNe Ha npenBapuTenbHOM atane?”.
Te nepeMeHHble, KOTOPbIE MMEIOT HU3KOEe 3HavyeHne KoadpouumeHTa
Koppensiumm, B AanbHENLLEM aHanm3e C OCTallbHbIMU NEPEMEHHBIMA
MCMOJIb3YIOTCA KakK OTAENbHbIE MEPEMEHHbIE.

Lna onpepeneHns yncna GpakTopoB Mbl BOCMNOJSIb3YEMCH KPUTEPU-
eM Kainzepa. OTOmpatoTcs ToNbko Te PakTopbl, COOCTBEHHbIE 3HAYEe-
HWS KOTOPbIX OorbLue 1. [na npoBeaeHns pakToOPHOro aHanmM3a HaMmm
NPYMEHSIETCS METO/, BpaLLEeHns ocen "kBapTumMakc”. C nOMOLLbIO NOo-
JIydEHHOW (HaAKTOPHOM CTPYKTYPbl CTPOSTCS OLLEHKM 3HAYEHNI DaKTO-
POB /19 KaXO0ro 06bekTa, B HALWEM Ciy4dae 4J19 KaxaoW CTpaHbl, KO-
TOpble 3aTeM UCMOJSIb3YIOTCS B KJIACTEPHOM 1 INCKPETHOM aHann3ax.

MeTton ncnosb30BaHUsS OLEHOK (HPaKTOPOB, NOJTY4EHHbLIX C MOMO-
Wbio PpakTOPHOro aHanMaa npu KJacTepHOM aHanuse B nutepary-
pe vHorga HasblBaloT TaHOeMHbIM aHann3om?, HekoTopkle aBTOpbI
yKa3blBaloT Ha HEOCTATKM Takoro NoaxoAa2®, B 4aCTHOCTM Ha TO, YTO
npu NCNoJib30BaHUN 3HaA4YeHUN PaKTOPOB TEPHETCH ornpeaeneHHas
nHdpopmMaums, KoTopas ucnosnb3oBanacb 6Gbl NP HEMNOCPEACTBEH-
HOM MPUMEHEHMU KNacTepHoro aHanmaa. OpHako 60JbLUMHCTBO
uccrnepoBartesniel ykasblBaeT, YTO NMPUMEHEHUe TaHAEMHOro aHasnm-
3a 0Ka3blBaeTCHd O4YeHb MNOJSIE3HbIM N PA3yMHbIM MO KpanHen mepe

26 MacCallum, R.C., Widaman, K.F., Preacher, K.J., & Hong, S.. Sample size
in factor analysis: The role of model error. Multivariate Behavioral Re-
search, 36, 611-637, 2001

KristineY. Hogarty, Constance V. Hines, Jeffrey D. Kromrey, John M. Ferron
and Karen R. Mumford, The Quality of Factor Solutions in Exploratory Fac-
tor Analysis: The Influence of Sample Size, Communality, and Overdetermi-
nation. Educational and Psychological Measurement, 2005, 65, 202

27

28 ElderJ. Knowing when to factor: Simulating the tandem approach to clus-

ter analysis, Proceeding of the Sawtooth Software Conference. p. 101-
108, 1999.

Arabie P., Hubert L. Cluster analysis in marketing research // Advanced
methods of marketing research. Oxford, 1994.

29




Kouncturyunonnoe MPABOCYAUE - 2(76)° 17

| |
=

C npakTmnyeckon Toukn 3peHns®t. BmecTe ¢ TeM B Tex cryyasx, Kor-
[a ncnonb3oBaHMe $akTOPHOro aHanusa npuBoauUT K A0CTaTOM-
HO GosibloN noTepe MHbOopPMauUK, Mbl B KQYECTBE aslbTEPHATUBbI
dakTopHOMY aHanuady rnpeajiaraeM MCrnosib30oBaTb METo, aHanmaa
CTPYKTYPbl B3aUMOCBS3€EN, KOTOPbLIA TakXe NO3BONSAET YMEHbLUUTb
4MCNO 0OBACHSAIOLMX NEPEMEHHbIX.

Takmum o6pas3om, B NpeasiaraeMom noaxone oueHKU KOHCTUTYLM -
OHanuama GakTOPHbIM aHaIN3 N aHann3 CTPYKTYPbl B3aUMOCBA3en
ABNSAIOTCS aNbTEePHATMBHLIMW Ha BTOPOM 3Tane UccnegoBaHnin (CM.
pUCYHOK 1).

3.3. AHann3 CTpyKkTypbl B3aNMOCBSI3EN

AHannM3 CTPyKTYypbl B3aMMOCBSI3€1 OCHOBaH Ha onpeaefnieHnuun
00600LLEHHON XapaKTepUCTUKN OCOOEHHOCTEN B3aWMHbIX CBS3€EW
MexXxay nepemMeHHbIMKU nccnenyemo cuctembi?’'. OHa npeacTaBnseT
coboin Heknin rpad®2, BepLLMHbI KOTOPOro COOTBETCTBYIOT NEPEMEH-
HbIM CUCTEeMbI, pebpa - HeNnoCcpPeaCcTBEHHbIM CBA3SM, a MyTU - OMNo-
cpencTBoBaHHbIM cBA3AM. OTCyTCTBME pebpa (NyTn) Mexay BepLum-
HaMW i 1N j 03HaYaeT OTCYTCTBME HEMNOCPEACTBEHHOW CBA3U MexXay
NePEMEHHBIMU X, 11 X, @ OTCYTCTBME NYyTI 03HA4aeT OTCYTCTBME Oro-
cpenoBaHHOM cBSA3K. Ecnn cnuctema He pacnagaeTtcst Ha MHOXECTBO
noarpados, TO rOBOPST, YTO CUCTEMA SABNSIETCS LENOCTHON. Mbl aa-
OVM KpaTkoe onucaHume cyTu gaHHoro metoga. bonee nogpobHoe
onuncaHne MOXHO HairTu B padoTte tO.H. MaBpunsbua®.

PaccMoTpuM CrnoXxHOe peasnbHoe SIBlIeHMEe, KOTOpoe Moaenun-
pyeTCcs MHOrOMEpPHOW Cly4anHon BenndmHon &E=(E.E,.....¢,), KOTO-
pas NPUHUMAET 3HaYeHUs X=(X,,X,,...,X ) N3 HEKOTOPOro N-MEepPHO-
ro NPOCTPaHCTBA N XapakTepuayeTcs MJOTHOCTbIO pacnpeaeneHns
P(x). O6osHaumm I={1,2,...,n}. £,, X, - NOABEKTOPbI, COCTaB/IEHHbIE
M3 KOMMOHEHT, HOMepa KOTOpPbIX BNaaatoT B MHOXeCTBO A€l. MycTb
(i,4,j)- MapkKoBCkas TPOWKa y3/10B.

30 Fiedler J., McDonald J. Market fragmentation: Clustering on factor scores
versus individual variables,paper presented to the AMA Advanced Re-
search Techniques Forum.1993.

raBpuney 1O.H. CTpykTypa CBA3EN N MPUYMHHBbIE 3aBMCUMOCTU MeXay
nepemeHHbiMn //  Matematuka B couuonormn. MogenuposaHue un
obpaboTka nHdopmauum. - M.: Mup. - C. 135-150, 1977.

'pad — 3TO COBOKYMHOCTb HEMYCTOrO MHOXECTBA BEPLLMH N CBA3EN Mexay
BEPLUNHAMMW, OCHOBHOM O6BEKT N3YyUEHMS MaTeEMaTUYECKON Teopun rpados.

31

32

83 Faspuney KO.H. CoumanbHO-3KOHOMUYECKOE MoaenpoBaHme. Cnctemsl

n Mmogenun. dkoHomuka. - Mocksa, 1974.
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CTpykTypon cny4aHon BennunHbl £=(§,&,,....5 ) 1 ee NnoTHOCTH
Ha3blBaeTCqd CUMMETPUYHBIN rpad I'(1),1el, Ana KOTOPOro BbINOJIHA-
eTca paBeHcTBO P(X X A,Xj):P(X,.\X ) Ans Bcex X/., 019 BCEeX BO3MOX-
HbIX MapPKOBCKNX TPOEK. A - MHOXECTBO Y3J/10B, 4epes KOTopbIe NPo-
xoauT nobas uenb rpada I, coeamHsaowas yanel i n j. Ecnu rpad I'(i)
- CTPYKTYpa C/ly4aiHOW BeNnyuHbI &, TO y35bl | Ha rpade, CBs3aHHble
pebpomM C y3/10M i, yKa3blBaloT Ha NepeMeHHble & _j, KoTopble coaep-
Xat BCto MHbopmMaumio 13 MHoxecTsa (& ,&,,....5. ,E.. »...§,) 0 NnepemeH-
HOM &.

NHbIMK cioBamu, 3Has 3HaYeHve éi:Xj,jeF(z), Mbl HE MOXEM YTO4-
HUTb NPOrHO3 & N06aBNeHNeM Kakmx-1mbo OPYrux NepeMeHHbIX 13
COBOKYMHOCTU. OTO CBOMCTBO CTPYKTYPbI MO3BONSET CYATATbL HEMO-
CpeLCTBEHHO NpUYnHamMm Te napameTpbl, KOTOpPbIE Coa4epXaT O AaH-
HON MEePEeMEHHOV MakCUMallbHOEe KONMY4eCcTBO MHpopmaumn. Ons
onpegeneHns CTPYKTYpbl B3aUMOCBSA3el MCMNOoJIb3yeTcs MO0 NINHER -
HbI PErpecCcuoHHbIN aHanna, Mbo KO3hpEPUUNEHTbI YaCTHOW KOp-
penaumn. OAeMeEHTbl MaTPULbl BXOAHOW MHpopMaumm ansg aHanmaa
CTPYKTYpPbl B3aUMOCBSI3el 0TOMpaloTCsa Ha aTane npeaBapuTesnbHol
006paboTKN AaHHbIX, NPUBEAEHHOM B NyHKTe “OnncaHne gaHHbIX”.

HeobxoomMmocTb 3afeiicTBOBaHMS aHanm3a CTPYKTYypbl B3anUMOCBS -
3ei obycnaenmBaeTcs TeM OOCTOATENbCTBOM, YTO B HEKOTOPbIX
cry4asx npu NpoBefeHNUU KOHCTUTYLMOHHOW ONAarHOCTUKU MCMNOJIb-
30BaHWA TOJIbKO MNapHbIX 3aBUCMMOCTEN OKa3blBaeTCH HeJ0CTaTOu-
HO. 3HaHME CTPYKTYPbl B3aMMOCBS3€elr 4AEeT BO3MOXHOCTb BbIAENUTb
rpynny nepemMeHHbIX, KOTopble UMEOT HanboJsiblLEE BIMSIHME B COBO-
KYMHOCTN OOBACHAOLWNX NepeMeHHbIX. B YyacTHocTH, dyHKUMSA pac-
npeneneHus P(x) moxeT 6blTb Npeobpa3oBaHa B NOAMHOXECTBA, 3a-
BUCSALLME OT MEHBLLIENO YnCa 0ObACHSAIOLMX NEPEMEHHbIX, KOTOPbLIE
3aTeM UCIOJb3YIOTCH B KNACTEPHOM aHanmae.

Takum obpaszom, B npenjiaraeMom rnoaxone K oLeHKe KOHCTUTY-
LMoHaNM3Ma MOXET MCMNOoJIb30BaTbCs Kak (GakTOPHbIA aHanns, Tak
M aHann3 CTPYKTypbl B3auMocBna3eii. DakTopHbIN aHann3 BbISBASET
naTeHTHble pakTopbl, KOTOPbIE ABAAOTCA Hanbosiee BaXXHbLIMU NpU-
YMHAMM PA3JINYNIA CTPAH MO YPOBHIO KOHCTUTYLIMOHANN3Ma, B TO Bpe-
M$ Kak aHaIn3 CTPYKTYPbl B3AMMOCBA3EN BbISIBNSET T€ NepeMeHHble
M3 yMcna nepBoHayasibHO 0TOOPaHHLIX, KOTOPbIE MMET HanboJib-
Lee BAnsHMe Ha Knaccupukaumio CTpaH.

B Lenom MOXHO napanfensHo ncnonb3oeatb oba metopa. B nto-
O0M cnydae B NPUMEHSIEMOM NOAX0O€E K OLLEHKE YPOBHS KOHCTUTYLM-
OHanM3ma Mbl npegnaraemM B 3aBUCUMOCTU OT CUTyaUUn NMPUMEHATL
OOVH N3 HMX. B 4yacTHOCTN, MbI Npeaiaraem NPUMEHATb aHaNn3 CTPYK-
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Typbl B3aMMOCBSI3el B TOM clly4ae, korga ¢akTopHbl aHanus3 gaet
He[0CTaTOYHO YOOBNETBOPUTESNbHBbIE pe3ynbTaThl. Janee B 3TOM CTa-
Tb€ Mbl MPUMeEHSIeM HaKTOPHbLIA aHann3, KOTOPLIM B JaHHOM Clly4ae
[OCTaTOYHO XOPOLLO onpenensieT Te faTeHTHble pakTopbl, KOTOPbIe
BANSIIOT HA Pa3NnN4mMe CTPaH No YPOBHIO KOHCTUTYLIMOHANU3MaA.

3.4. KnactepHbivi aHann3

KnacTtepHbln aHanu3 - 3TO COBOKYMHOCTb METOO0B, MO3BONSIO-
wasa knaccnuduumpoBatb MHOFOMEpPHbIE HAOMOOEHUs, Kaxaoe n3
KOTOPbIX ONUCbIBAETCA HAOOPOM NCXOOHbIX MEPEMEHHbIX.

CyuiecTByeT ABa OCHOBHbIX MeTO4A KNacTepHOro aHanmaa - ne-
papxudeckunin meton 1 metod K cpegHux3t. B paHHOM cTaTbe Mbl UC-
NnoNb3yeM aaropuTM OByXLLAroBOro MeTona KinacTepHOro aHanmaa,
peanu3oBaHHOro B nakete SPSS%. 9T1oT anroputm KiactepHOro
aHanm3a ucnosb3yeT 06a OCHOBHbIX MeToaa. [NoapobHyo nHdpopma-
LMo 00 3TOM METOe MOXHO HalTN B AOKYMeHTauumn naketa SPSS*.

LByXWwaroBbIi METO, KNACTEPHOro aHann3a No3BONSET BbIABUTb
He TONbKO Hambonee onTMMasnbHOe pasdueHne, HO 1 onpenennTb
Hanbonee BaxHble GaKTOPbl, KOTOPbIE ONPeaensioT 3T0 onNTUMarsb-
Hoe pa3buneHune, a TakKe UccrenoBaTb XapakTePUCTUKMN pa3dneHns.

na npoBeneHs KNacTepHOro aHanm3a Mbl UICNOJIb3YyEM €BKJIN-
[OBO paccTtosaHue. B Hawem cnyvae d,.]. - 3TO pPacCTOfHUE MeXay
CTpaHaMMn i nj

dij: ‘(2,2:1(xfm_xjmz) )
roe X - 3HauyeHve npusHaka k ans cTpaHbl i, a n - KONMY4eCcTBO
0OBACHSAOLLNX NEPEMEHHBIX.
Mpy 06beAMHEHUN i-IO U j-rO KNACCOoB B Knacc k pacCcTosiHNeE Mex-
Oy HOBbIM knaccoM K 1 ntobbiM apyrum knaccom h paccumteiBaeTcs
no cneayowein popmyne:

34 Brian S. Everitt, Sabine Landau, Morven Leese, Daniel Stahl, Cluster Anal-
ysis, 5" ed., 2011.

35 Chiu, T., D. Fang, J. Chen, Y. Wang, v C. Jeris. A Robust and Scalable Clus-
tering Algorithm for Mixed Type Attributes in Large Database Environment.
B: Proceedings of the seventh ACM SIGKDD international conference on
knowledge discovery and data mining. San Francisco, CA: ACM.2001.

36 The SPSS Two Step cluster component, Technical report, available at

http://www-01.ibm.com/support/knowledgecenter/SSLVMB_21.0.0/
com.ibm.spss.statistics.help/alg_twostep.htm.



AxTyanbHblEe TPO6IEMEl KOHCTUTYIIMOHHOI'O IIPaBOCY U
dhk:(ni/hk)dhi—i_(nj/nk)dhj’ (6)

raen;, n;, N, —4Mcno 006BLEKTOB COOTBETCTBEHHO B KJlaccax i, j, k.
PacctosiHuga mexay opyrumm kiaccamm OCTalTCA HEU3MEHHbI-
MU, B kayecTBe OLLEeHKM CBA3AHHOCTM BepeTcs OTHOLLEHWE CPeaHEro
BHYTPUKIIACTEPHOI0 PACCTOSHUSA K MEXK/TaCTEPHOMY:
al,+aj
T=—""7 (7)
g
rae a1 a, — CpeaHne BHYTPMKNIaCTePHbIE PACCTOSHUS KNaccoB in
j; b,.].— cpegHee MexKNacTeEPHOE PacCTOsIHME MeXay 3TUMIN Xe Kiac-
camu.

3.5. lnckpeTHbIi aHanm3

CnepnyoLuii Lar oLEeHKU pasnnyHblX NapamMeTpPoB KOHCTUTYLIMOH-
HOCTU nNpegnonaraet NpUMeHeHe MeTOA0B ANCKPETHOrO MOAENM-
poBaHuS.

MeToabl ANCKPETHOIO aHanM3a LUMPOKO NMPUMEHSIOTCS B passny-
HbIX 006/1ACTAX HAYKM 1 TEXHUKN AN Kinaccudukaumm n pacrno3Hasa-
HUA 06pa3oB®. Mbl NPUMEHSIEM 3TN MeToObl 4S9 U3yYeHus 1 amna-
FHOCTUKM 32KOHOMEPHOCTEN MPOLECCOB KOHCTUTYLIMOHHOIO Pa3Bu-
Tns. BO3MOXHOCTb Takoro nogxona onvcaHa B pabote I. CaprcsHa
n op.38.

B uenom, npegnonaraercs, 4To 3aaHO N 06LEKTOB M M Mpu-
3HaKOB, XapakTepu3yloLWuX AaHHble 0O6bLEeKTbI, MHOr4A FOBOPSAT, YTO
3agaHa T maTtpuua. 3agaden OMCKPETHOrO MeToda SABMsSeTCs onpe-
neneHune knaccoB 00BbEKTOB 6e3 NpeaBapuTeNbHbIX CTAaTUCTUYECKNX
rmnotes 06 3Tux oObekTax. ITO ABNAETCH OYEHb BaXHbIM OT/IMHMEM
[AHHOro NoaxoAa OT KNaCTEPHOro aHanuaa.

Mpennonoxum, 3afaHO MHOXECTBO OAHOPOAHbIX OOBLEKTOB
E={e e,....e, } U MHOXECTBO Npu3HakoB P={p p,...,p,}, Xapakrepmay-
IOWMX OaHHble 00bekTbl. Kaxabiii 06bekT 3apaetTcsa Habopom 13 n
NMPU3HaKOB.

0O603Ha4YNM t,.]. 3Ha4YeHme npuaHaka j onis oobekra i, t].je{O,l,...,r},
e r>2, i=1,2,..,m, j=1,2,...n. [peanonoxmm, 4To Bce 0OBLEKTHLI 13

37 XKypasnes KO./. O6 anrebpanyeckomM Noaxoae K pelleHuio 3agay pac-
NO3HOBaHUSA unu knaccubunkaumm // NMpobnembl kMbepHeTnku, Boin 33.
— Mockea: Hayka, 1978.

38 CaprcsiH I., ToHOsiH I., KouynHsiH H. JuckpeTHOe MoaennpoBaHmne B 3aaa-
Yyax pacrnosHaBaHus n knaccudukaumn. — EpesaH: 3aHrak, 2015.
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MHOXecTBa E 06nagaloT HEKOTOPbLIMU XapakTepucTMKamMm 1 pasnn-
4aloTCs Mo NpM3Hakam U3 MHOXecTBa P, TO eCTb BCe CTPOKM TabnnLbl
T=(tl.].) pasfnnyHbl.

Haoum onpepenenne noHatma “tect”. JonycTuMm, COBOKYMHOCTb
npu3HaKkoB i],iz, ...,z’l obpasyeT TecT, ecnv nocrne yaaneHns na Tadnamupl
Bcex T Npu3HaKkoB, 3a NUCKJII0YEHMEM NEPEYMNCIEHHBIX, CTPOKN BHOBb
Nosly4eHHOM TabnuLpl OTIMYaTCa APYyr oT apyra. Cnenyiowmm Bax-
HbIM 0OBEKTOM ANCKPETHOrO aHaNN3a ABNIAETCS MOHATUE “TYNMKOBOIO
TecTa”. TeCcT Ha3bIBAETCA TYNMKOBbIM, EC/IN HUKAKOE ero NogMHoXe-
CTBO He siBnsieTcs TeCToM. VI3 aTOro onpegeneHns cnegyet, YTo ecrnm
13 T Tabnnupl TYNMKOBOro TeCTa yaanuThb Ntobol cTonbeL, To ocTaB-
LUnecs NpusHakmy (CTonoLbl) yXxe He OyayT ABNATbCS TECTOM.

M3 onpeneneHns cneayer, YTO TYNUKOBbLIN TECT NPeaCcTaBAsdeT Co-
0ol pe3ynbTaT JIoKabHO-MaKCUMabHOrO CXaTus UCXoOHoM T-ma-
TPpULbl, NPY KOTOPOM €ELLE BO3MOXHO passinyeHmne CTpaH n3 pasHblxX
knaccosB. Mpn ganbHenwem cxatum T-Tabnuvupbl 3TO CBOMCTBO Tepsi-
eTtcs. TynnkoBble TEeCTbl COCTaBNAOT Kak Obl HEM3ObLITOYHbLIE OnMca-
HUS1 0OBbEKTOB-CTPaH, XapakTepmnayeMbix CTPoKkamu T-MaTpuLbl.

EcTecTBeHHO NpennonoxeHne, 4YTo €CNM HEKOTOPbLIN NPU3HaK U
COOTBETCTBYIOLLMI eMy cTonOeL, nonagaeT B 60JbLIOE YMUCIIO TyMnu-
KOBbIX TECTOB, TO OH SIB/ISETCS BXHbIM. OTa naes npmMBoanT K BBeae-
HUIO NMOHATUA “Mepa BaxHocTn”. JonycTtum, k - obliee 4ncno Tynm-
KoBbIX TecToB gns Tabnmupl T, k(j) - yncno TynnkoBbix TECTOB, CcOaep-
Xalmx ctonbel, COOTBETCTBYIOLWNIA j NpuaHaky. BennunHa P(j)=¢0k
XapakTepuayeT BaXXHOCTb j MpuaHaka npm knaccudukaumm oo6beKkToB
E no npusHakam P. BBegeHHas Takum 06pa3omMm Mepa BaXXHOCTU OKa-
3anacb adpdEKTUBHOM NPU peLleHnn psaa NprknagHbix 3aaa4®. OHa
MOXET YCMeLWwHO NPUMEHNATLCS 1 ANS onpeneneHns BaxXHOCTU Nnpu-
3HAKOB BHYTPW KNlaCTepPOB 418 npenjaraemoro B 3TOM cTaTbe anro-
puTMa onpeaeneHns YpoBHS KOHCTUTYLMOHaNM3ma.

Taknum 0bpasom, MHPOPMAaLMOHHBLIN Bec P(j) npnaHaka nokasbi-
BaeT Mepy 3HAYMMOCTK nokasaTtens (nHgmkatopa). Takas nHpopma-
UM nonesHa g Co34aHMs MHCTPYMEHTapus no yrnpaBfieHYeCKnm
peLleHusm, Korga ctaBuTcs 3agada “nepexoga” CTpaHbl B KNacTep ¢
Hanbosiee BbICOKMM YPOBHEM KOHCTUTYLIMOHANM3MA.

BbiwenpuBeaeHHble onpeneneHns aBnsioTCs OCHOBOW AAHHOro
MEeToAa OMCKPETHOr0 MOAENMPOBAHUS M NO3BONSIOT ONpPenennTb
Takme BaXHble OJ19 HaLWero NccnenoBaHms NOHATUSA, Kak MHGopMa-

3 Xypasnes 10.1., Pasa+Hos B.B., CeHbko O.B. “PacnoanasaHune” Mate-
maTuyeckue MeTogsl. MporpaMmHast cuctema. MpakTuyeckue npUMeHe-
Hug. - M., ®a3uc, 2006.
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LLMOHHBIN BEC, C MOMOLLIbIO KOTOPOro MOXHO ONpeaenuTb BaXHOCTb
NPU3HaKoB 1 HanboJiee TUNNYHbIE 0ObEKTbI (CTPaHbI).

B pamkax mccnemoBaHusi CTpaH MOCPEACTBOM TakMX MOHATUN
OMCKPETHOro MOAENMPOBaHNSA, KaK “amarHocTuyeckmii Tect”, “npo-
BEPOYHbIN TECT” U Ap., peLlalTcs 3agadm “pacrno3HaBaHms obpa-
30B”, B HaCTHOCTU ONpPeaensoTcs:

v MHPOPMAaLMOHHbIA BEC UKW “BaXXHOCTL” MHAMKaTOPA (OLeHKa

CUJbl BIUSIHUS HA pacCcMaTpuBaeMble ABNeHNS);
v" MIHPOPMALNOHHBLIN BEC CTPaHbI, MO KOTOPOMY OOBLEKTLI MOIYT
ObITb KITacCUPULMPOBAHbI 1 pa3aefieHbl Ha KNacTepbl;

v' Hambonee TUNUYHLIN OOBLEKT B JAHHOM Knacce.

KnacTtepHbihi aHann3 No3BONSAET pasnenmTb CTpaHbl HA FPynnbl C
aHaNOrMYHbIMU XapakTePMUCTUKAMKN 1N ONPEOENUTb Te NokasaTenu, Ko-
TOpble Hanbosiee BaxkHbI A1 NOJIyHEHHOr O Pa3aesieHns Ui, YTO TO Xe
camoe, pacKpbIBalOT OCHOBHbIE MPU3HAKN Pasnymin Mexxay rpynrnamu.
Takum 06pa3om, pa3dbmBas cTpaHbl Ha KIacTepbl, Mbl MOJTy4aeM OTHO-
CUTEJSIbHO FOMOIeHHbIE KJTaCCbl CTPaH, K KOTOPbLIM MPUMEHAEM METOObI
OMCKPETHOro aHanusa. [ng npuMeHeHns Metoga ONCKPETHOro aHa-
M3a K NpobneMam KOHCTUTYLIMOHHOM CTabuUIbHOCTU Mbl PaCcCHUTbI-
BaeM cpefHee 3Ha4YeHne npm3Haka B KacTtepe, a 3atem, onpenenms
OTKJIOHEHMS OT CPpeaHero, NPUNMCcbIBAeM CTpaHaMm COOTBETCTBYIOLLUME
3Ha4veHua. Te xe OencTBUS NOBTOPSAIOTCS 1S KaXA0ro nosly4eHHOro
knactepa. B utore, ona Bcex knactepoB nojiydaemM Hanbonee BaxHble
NPU3HaKN 1 HaMbonee TUNMYHbIE CTPaHbI.

4. OnpegeneHne ypoBHS KOHCTUTYLMOHaNu3ma
B NepexoAHbIX cTpaHax (noKka3aTesibHblii npumep)

B naHHOM NyHKTE Ha OCHOBE BbILLEONUCAHHOM METOO0NIOMU U C
MCMOJIb30BAHMEM OAHHbIX, MPUBEAEHHbIX B MyHKTE 3, NPOBOAMM aHa-
JIN3 YPOBHA KOHCTUTYLMOHaNU3Ma nepexoaHsix cTpaH. 1o nposeae-
HUS UCCNefoBaHUsA BCe NepeMeHHble, NpuBeaeHHble B Tabnuue 3,
NPUBOAATCS B CTaHOAPTU3MPOBaHHbLIN BUA, AJ1si obecrneyeHns cono-
CTaBMMOCTMU LKA USMEPEHUS.

MHTerpanbHbIli YpOBEHb KOHCTUTYLIMOHANU3Ma paccYmUTbiBaeTCcH
HaMM Ha OCHOBE XapakTepuCTUKM NPaBoBOIro rocygapcrea U AemMo-
KpaTnyeckmnx pasBuTuin. XapakTtepucTukn coumasnibHO-3KOHOMUYEeC-
KMX nokasaTesiel MMeloT HU3KME 3HaYeHUd KOPPeNnaumin ¢ ocTallb-
HbIMU NnepemMeHHbIMK (CM. NMpunoxeHune). Kak yxe ykasblBasnoCb, NC-
NoJIb30BaHME TaKUX MEPEMEHHbIX B OLeHKE MHTErpasibHOro YpOBHS
KOHCTUTYLMOHaNIN3Ma NpuUBoAUT K CMELLLEHHBLIM OLEHKaM.
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Vicnonb3ysa 3Ty AaHHbIe, HAa OCHOBE G opMybl (1) Mbl NOCTPOMN
nokasarteflb MHTerpasbHOro YPOBHA KOHCTUTYLMOHHOMN YCTOMYMBO-
CTW. [1ns NOCTPOEHMS nHAekca Mbl caenany Hebosblune 3MEHEHMS
DaHHbIX, 4TOObl CKOHCTPYMPOBAaTb UHOEKC TakuM 06pas3om, YTobbl
Bonee BbICOKME 3HAYEHUS MHOEKCA COOTBETCTBOBANM Nydllei cu-
Tyaumm KOHCTUTYLMOHHOM cTabunbHOCTU. MonyyeHHble peaynbTaThl
NPUBEOEHbBI HA PUCYHKE 2.
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PucyHok 2. UHAEeKC YPOBHSI KOHCTUTYLLMUOHHOMN
ctabunbHocTu (2014)

Kak BUOHO 13 pUCYyHKa, NepexodHble CTPaHbl MO YPOBHIO KOHCTU-
TYLMOHHOM CTabUIbHOCTM MOXHO Pa3denuTb Ha TPW rpynnbl: CTpa-
Hbl, FO€ NHOWKATOP KOHCTUTYLMOHHOM CTabuIbHOCTM MMEeT oTpuLa-
TeNbHOEe 3Ha4YeHue; CTpaHbl, rAe UHAMKATOP UMEET ONIM3KUIA K HYSIo
YPOBEHb, U CTPaHbl C MONOXUTESIbHbIM YPOBHEM KOHCTUTYLIMOHHOM
cTabunbHOCTU. MNprBeaeHHbI aHaNN3 NoKa3bIBAET, YTO JaXe OTHOCU-
TeJIbHO OAHOPOAHAas rpynna cTpaH C NepexoaHon 3KOHOMMKON MMeeT
[OCTaTO4HO Pa3/INyHbIE CUTYaLUUK C YPOBHEM KOHCTUTYLIMIOHANN3MA.
M3 pucyHka 2 MOXHO caenatb BbiBOf, YTO CTPaHbl MOIyT ObITb pa3-
JeneHbl Ha onpeaesfieHHble KacTepsbl, MMelLye A0CTaTO4YHO aHaslo-
IMMYHbIE XapakTeEpPUCTUKN. B TO Xe BpemMst MHOEKC KOHCTUTYLVMIOHHOM
CcTabunbHOCTU AaeT NuLlb camMoe NpubXeHHoe npeacTasieHme o6
YPOBHE KOHCTUTYLMOHaNM3Ma, Tak Kak OH COAEPXWUT NnepemMeHHble,
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VIMEIOLLME HEBLICOKYIO KOPPENSUMIO C OCTaJIbHbIMU NepPeMEHHbIMU
npun UccnegoBaHNy CMELLLEHHbIX OLLEeHOK. TeM He MeHee 3TOT MHAOEKC
BaXEH [/19 NMepBOHAYaNbLHOro NpeacTaBneHns O CTPaHax rno YPOBHIO
KOHCTUTYLIMOHaNU3Ma 1 NPOBeAEHUS JallbHENLINX UCCNeL0BaHNIA.

Kak oTtmeyvanocb, Anga nposegeHns GakTopHOro aHaam3a Ha ma-
no BbIGopke HeOBXOAMMO UCMNOJb30BaTh NEPEMEHHBLIE C BbICOKUM
KoappruneHToM Koppensauumn. B npunoxennn npuseneHa tabnuua
Koppenaumin 17 nepemeHHblX, 0TOOpPaHHbLIX Ha NMpeaBapuTENbHOM
atane. MOXHO 3aMeTUTb, 4TO 4 nepemMeHHbIe, Mo CPaBHEHUIO C APY-
M1 paccMaTpuBaeMbiMUN MEPEMEHHbIMU, UMEKT OTHOCUTESIbHO
HU3KMe KoappnumneHTsl kKoppensunn. B Tabnuue BbiaeneHsl 3Have-
HUS Koppensumin no abcostoTHOM BennyYnHe Huxe 0.7.

CornacHo Hawemy noaxony, cnegylowime 4 nepeMeHHble - Noka-
3arenb NOAUTUYECKOW CTabunbHOCTU, KOSDPUUNEHT XMHU, ypOo-
BeHb 6€QHOCTU N NHOMKATOP 4YENIOBEYECKOro pasBuUTUS - HE pac-
cMaTpmBaloTCA B GakTOPHOM aHanuse, a BKJI0YaloTCs B K1aCTepPHbIN
aHanu3 Hanpsamyo. OcTanbHbIE NEPEMEHHBIE aHANMM3MPYIOTCS C No-
MOLLIbIO aKTOPHOro aHann3a aNns 0O6HapyY>XeHWsS NaTeHTHbIX 00bsAC-
HAOLLMX PaKTOPOB.

B pe3ynbrate paktopHOro aHanmaa Ha ocTtaBluuxcsa 13 nepe-
MEHHbIX 0OHaPYXMBaIOTCH 2 NaTeHTHbIX dakTopa, KOTOPLIE YCIOBHO
MOXHO Ha3BaTtb 1) GakTOp AEMOKPATUYECKUX Pa3BUTUI CTPaH U 2)
®aKTop MHCTUTYLMOHANILHOIO PasBuUTmA CcTpaH. [encTBuTesnbHO, 13
cnepyoweln Tabnuupl, roe npeacTaBieH CTaHOAPTHbIN oT4eT ¢dak-
TOPHOro aHanmM3a B SPSS ang KOMMNOHEHT MaTpuupbl NOCe BpaLle-
HUH, MOXHO 3aMeTUTb, 4TO NepBbLIN HGaKTOP CBA3aH C NEePEMEHHbIMN,
npuBeaeHHbIMU B NepBbix 8 cTpokax Tabnuubl, a BTopon dhakTop - ¢
nepemMeHHbIMN B NOCNeaHUX 5 cTpokax Tabnuubl.

Tabnuua 4. KoOMNOHEeHTbI MaTpuLbl NOCe BpalleHus

KomMnoHeHT
1 2
MpaxxpaHckoe obuiectso FHNT -.893| -.426
Monutnyeckuii nnopannam n yyactme FHFW .858 | .482
Csobopa cnosa 1 BepoucnosegaHns FHFW .851 .505
MpaBo accounaumnii n opraHnsaumn FHFW .850| .506
N36upartenbHblii npouecc FHNT -.825| -.522
Mpaso ronoca WGI .803| .580
[MepcoHanbHas aBTOHOMMUSA 1 NpPaBo nn4yHocTn FHFW 764 .585
Hesasuncmmasa megma FHNT -711| -.656
SddekTmBHOCTL paboThl NpaBuTenbcTea WGI 439| .862
MpaBo Ha umyecTso HF 451 .845
BepxoBeHcTBO 3akoHa WG .521 .844
MHpekc socnpuatusa koppynumm Tl 529 .820
Perynuporanue kayectea WGI 604 730

|
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Mpn 3TOM NepBble BOCEMb MEPEMEHHbIX XapakTepusyloT AEMO-
KpaTmnyeckue Npouecchl B NepexoaHbIX CTpaHax, a nocnegHue natb
- YPOBEHb 1 KA4€CTBO Pa3BUTUS MHCTUTYTOB.

M3 cnenyowen Tabnuubl BMOHO, 4YTO YPOBEHb OOLUHOCTEN
(communalities), nony4eHHbIN B pedynbTate ¢GakTOPHOro aHanmaa,
04eHb BbICOK. Bce 3HavyeHums obuHocTel npeBblwatoT 3HaveHne 0.9.
Kpome Toro, BblaeneHHble GpakTopbl CBMAOETENLCTBYIOT 0 95.3% Ba-
prauun.

Ta6nuua 5. OGLWHOCTU, NONy4YEHHbIe B pe3ybTaTe
dakTopHoro aHanusa (Communalities)

HavaslbHbIA | U3BNEeYeHnEe
N36upatenbHblii npouecc FHNT 1.000 .952
MpaxpaHckoe obuiectso FHNT 1.000 .978
esaBucumas megmua FHNT 1.000 .936
Db DeKTMBHOCTb paboThl NPaBUTENLCTBA 1.000 936
WGI ’ ’
KayecTtBo perynmposanHus WGI 1.000 .898
BepxoBeHcTBO 3akoHa WGI 1.000 .983
Mpaeo ronoca WGI 1.000 .982
Monutnyecknin nnopannam n ysactme FHFW 1.000 968
Ceob6opa cnoa 1 Bepovicnioseganuns FHFW 1.000 978
[MpaBo accoumaumin n opraHndaumin FHFW 1.000 978
MepcoHanbHas aBTOHOMUS 1 MPaBo 1.000 926
nnyHoctn FHFW
MHpekc BocnpuaTtnsa koppynumm Tl 1.000 .952
lMpaBo Ha umywectso HF 1.000 .918

Kak y>xe oTMeyanocb, Takme 3Ha4eHnss 0BLLHOCTEN U OOBSCHEH-
HOWM Bapuaummn MO3BONSOT KOHCTATUMPOBATb AOCTATOYHO XOpOoLUMe
pesyibTaTbl, MOJSIyYEHHbIE C MOMOLLbIO (PaKTOPHOr0 aHanM3a, HeCMo-
TP Ha Manylo Bblbopky. IMEHHO YOOBNETBOPUTENbHBLIE PE3Y/bTaThl
(daKTOPHOro aHann3a No3BONSAIT B JAHHOM KOHKPETHOM Clly4ae He
obpalLaTbCs K aHann3y CTPYKTYpbl B3aMMOCBS3EN.

Taknm 06pa3om, C NOMOLLbI0 PaKkTOPHOro aHanns3a yaanocb 06-
HapyXnTb OBa NaTeHTHbIX ¢pakTopa: hakTop AEMOKPATUYECKUX pPas-
BUTUI N PAKTOP UHCTUTYLMOHANIBHOIO Pa3BUTUS CTPaH, 3HAYEHUS
KOTOpbIX OYAyT UCMONb30BaHbl B KilacTePHOM aHanuae. MNocnegHue
nccnenoBaHns NokasbliBalOT, YTO A4S TOYHOrO ONpeaeneHnst ypoBHS
KOHCTUTYUMOHaIM3Ma HeoBXO0AMMO Y4YMTbIBaTb MHOXECTBO nepe-
MEHHbIX. B TO e Bpems npu npoBeaeHUn nccnegoBaHmii, o0co6eHHo
Ha MaJibIx BbIBOpKax cTpaH, HE0BX0AMMO YMEHbLLEHWNE YMcna 06bsic-
HSIIOLLMX NepeMeHHbIX. MIMEHHO MO3ToMy onpeaeneHne naTeHTHbIX
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GaKTOpPOB, ABNSAIOLLNXCA NPUYNHON U3MEHEHUS HEKOTOPOW rpynnbl
OOBACHSAOLWNX NEPEMEHHbIX, O4E€Hb BaXXHO A/ NpenjiaraemMon me-
TOLONOMUN.

C nomowpio GpakTopHOro aHanusa v UCCNeaoBaHui, NPOBEAEH-
HbIX Ha NpeaBapuUTeNbHOM aTarne, Mbl 0TOOpann NepemMeHHbIe, KOTO-
pble UCNOJIb3YIOTCS B KNACTEPHOM aHanmM3e 1 3aTeM B OAUCKPETHOM
aHannse gns nccnegosaHuini BHyTPU KNnacTepos:

1) KOapPUUMEHT IXKNHW;
2) ypoBeHb 6eOHOCTH;
3) HAMKaTOpP Y4eN0BEYECKOro Pas3BUTUS;

)

)

4) NHONKaATOP NOINTUHECKOW CTabUNBHOCTMK;

5) dakTop MHCTUTYLMOHANBHOIO Pa3BUTUS;
)

6) bakTOp AEMOKPATMHECKUX PA3BUTUN.

B paspgene “OnucaHne gaHHbIX” Mbl YXXe rOBOPUAnM O TOM, HTO B
nnTepaTtype ykasbiBalOTCHA TPU rpynnbl nokasaTenemn, KoTopble UcC-
NONb3YIOTCS 4151 OLLEHKN YPOBHS KOHCTUTYLMOHAaNM3Ma. 970 xapak-
TEPUCTUKM NPABOBOr0 rocyaapCcTBa, XapakTePUCTUKM AEMOKPATU-
Yeckux PasBUTU 1 COLUMANBbHO-9KOHOMMYECKNEe nokaszaTenn. Haww
aHanu3 nokasall, 4To, MOMUMO 3TUX TPEX FPyMMn, HEOBX0ANMO TakxKe
B OTAEJIbHOCTM M3YUYNTb MHOMKATOP MOJSIMTUYECKOM CTabuUIbHOCTH.
OcTanbHble BbiLENEPEYNCNEHHbIE NHANKATOPbI BXOASAT B OAHY N3
yKasaHHbIX rpynn. lNepBble Tpy BXOAAT B rpynny COLUanbHO-3KOHO-
MUNYECKMX XapaKkTEPUCTUK, MPUYEM HA NX OCHOBE HEBO3MOXHO Bbl-
OEeNUTb NaTeHTHbIN hakTop, 5-bln GaKTop - XapakTepmucTmka npa-
BOBOI0 rocygapcTBa, a 6-0i - xapakTtepucTuka 4eMoKpaTUuieCcKmnx
pasBUTUIA.

JByxwaroBbin METO, KNACTEPHOro aHanu3a rno3BOoNsieT BbIIBUTb
onTumasbHoe pa3breHne CTpaH Mo knactepam. AHanm3 nokasasn, 4To
Hanbonee onTMasbHbIM IBNSieTCA pa3duneHune cTpaH Ha 3 knactepa.
Ha pucyHke 3 npmuBeneHo pas3bueHne Ha KnacTepbl, a Takke UHTe-
rpasnbHbI YPOBEHb KOHCTUTYLIMOHHOM CTabUIIbHOCTN, PACCHUTAHHBIN
no ¢opmyne (1).

PucyHok 3 nokasblBaeT, HaCKOJIbkO 3(P@PEKTUBHLIM MOXET OblTb
KnacTepHbIr aHann3 osast MOHUTOPUHIA KOHCTUTYLMOHANN3ma.
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PucyHok 3. YpoBeHb MHAUKaTOpa KOHCTUTYLMOHHOW CTabuibHOC-
T4 no knactepam (2014) Ha OCHOBE ONTUMM3aLUn C
MOMOLLbIO ABYXLLIAroBOro MeToAa Kiacrepmsauum

[Crosemd]
Cronersin]Hexna|

2000 ——3

HHTerpansHsii ypoReHs KOHCTUTYLMOHHOM cTA6UNBHOCTH

T T T
10 1.5 20 25 3D
Knacrepws!

Ha pucyHke 4 npuBegeH ctaHOapTHbIM otyeT SPSS o cteneHun
BaXHOCTM Kaxaoro ¢pakrtopa B onpeaeneHnm ontumasnsHoro pasou-
eHus. YPOBEHb BaXHOCTM ONPeaensaeTcs C NOMOLLbIO CTaHAAPTM3M-
posaHHoM wkanbl 0T 0 o 1, roe 0 o3HayaeT HeCyLLECTBEHHOCTb dak-
TOpa, 1 - CyLECTBEHHOCTD.

PucyHok 4. BaxxHOCTb aKTOpPOB, UCMOJIb3yeMbIX B ABYyXLUAro-
BOM MeTo/e KJlaCTePHOro aHanusa

DAKTOP AEMOKPATUYECKMX PaSBUTHA

PAKTOP MHCTMTYLLMOHANBHOMD Pa3BUTHMA

WHAWMKaTOP YEeNoBEYECKOMD PasBWTHA

MHAWKAETOP NOANTHYECKOH
CTabMAbHOCTH

YposeHs BegHOCTH

KoaddrumeHT MamHm
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B KOHTEKCcTe yrnoMsHYTOW KiacTepu3aumm HanbOJbLUYIO BadX-
HOCTb MONYy4Mnn GpakTopbl 4EMOKPATUYECKUX U MHCTUTYLIMOHASbHbBIX
pas3BuTUiA, 3aTEM NHOMKATOP Pa3BUTUS YEI0BEYECKOro Kanutana m
MHONKATOP MOJINTUYECKON cTabunbHOCTU. HanmeHblunii ypOBEHb
BaXXHOCTU MMEIOT COLMANIbHO-3KOHOMMYECKME MOKa3aTeNN: YPOBEHb
6enHocTn 1 KoapduumeHT OxunHu. Bce aTn nokasartenu B nopsiake
yObIBaHMS BXXHOCTU NPEACTaB/EHbI BhILLIE.

KnacTtepHbln aHanm3 NO3BONSIET UCCNeaoBaTb CPaBHUTESNbHbIN
YPOBEHb KOHCTUTYUMOHaNnU3ma gjs oTaenbHOM cTpaHbl. B cnepyio-
e Tabnuue NpuBeneH Takoi aHanus ans ApMeHun.

Tabnuua no3BonseT ANS KaxAol OTAENbHOW CTpaHbl caenartb
BbIBOOblI O TOM, Kakme (pakTopbl B KIACTEPE MMEIOT 3HAYEHUS HUXKE
CpeHero un, cnepoBaTesnibHO, ABASIOTCS TEMU NnokasaTensiMm, KOTo-
pble O0/KHbl ObITb 0COOEHHO BaxkHbl AJ19 OTBETCTBEHHbIX 32 pa3pa-
©0TKY NONNTUKN B chepe KOHCTUTYLLIMOHHOIO peryampoBaHus. B Ta-
6nmue 6 NnpuBeaeHbl 3Ha4YeHUs nokasaTtesnen ans ApMeHumn, a Takxe
cpegHue 3Ha4YeHUS KNacTepoB CO CPEeAHMM U BbICOKUM YPOBHEM KOH-
CTUTYUMOHanmM3ma.

Tabnuua 6. CpegHue 3Ha4yeHUs nokasaTteneit B cbopmMupoBaB-
LIMXCH KlacTepax

WHaonkaTopsbl CpegHee CpepHee Apwme- PasHuua PasHuua
knacTe- knactepa HUs Cppe': f‘aM PAco
paco C BbICOKUM CacTe- Eﬁ;&"é‘%’g
cpenHuM YPOBHEM paco C Bbi-
YPOBHEM KOHCTUTY- cpeaHm COKUM
KOHCTU- LMOHaNn3- YPOBHEM  yPOBHEM
TyumoHa- Ma KOHCTU- KOHCTU-
nmama Tnaa % rawea o
MonuTtnyeckas -0.32953 0.725816 -0.30 11.10 -344.72
CTabuIbHOCTL U
oTCyTCTBUE
Hacunua WGI
MHaoeke OXuHu 29.27273 30.869 31.48 7.01 1.94
WBWDI
CooTHoLleHNE 22.48182 16.3 30 25.06 45.67
YPOBHSI
6epgHoCcTU
CTpoKe
HauMOHaNbHOM
6enHocTU (%
HaceneHuns)
WBWDI
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Mupekc 0.731818 0.8404 0.733 0.16 -14.65
pasBuTUS

4enoBeYecKoro

noteHumana

UNDP
NHpekc yeno- 0.466427 0.500168 -0.53401 -187.34 -193.66

BEYECKOro pas-

BUTUSA

WHpekc nHetn- -0.84033 0.991061 -0.0953  781.77 -1139.94
TYLLMOHANBHOIO

pasBuUTUS

B knactepe CTpaH CO CPEeAHUM YPOBHEM KOHCTUTYLIMOHANM3Ma
ApMeHMS UMEET NoKasaTesb, KOTOPbIA 3HAYUTESNbHO HXE CPEAHENO
Knactepa ansg uHamkaTopa AeMoKpaTudeckmx passuTtuid. Mo cpas-
HEHUIO CO CpedHUM KacTepa C BbICOKMM YPOBHEM KOHCTUTYLIMOHA-
n3ma HaubonbluMe Pas3nmyuns UMEKTCS B YaCTU MHOEKCOB MHCTU-
TYUMOHANIbHOrO PasBUTUS U NOSIUTUYECKON CTabunbHOCTU. B yacTtu
OBYX Hambornee BaXHbIX nokasaTenien, onpeaeneHHbIX C MOMOLLbIO
KNacTepHOro aHanm3aa, ApMEHUS UMEET OLLEHKUN HMXKE CpeaHero. 1o
VIMEHHO T€ ONpefeneHHble C MOMOLLLIO CPaBHUTENBHOIO KnacTtep-
HOroO aHanM3a nokasaTesm, Ha KOTopble He0OX0ANMO 0BpaTUTL OCO-
60e BHMMaHuWe npu pa3paboTke NPUOPUTETOB NOSUTUKMN.

Taknm 06pa3om, KNnacTePHbI aHaNn3 NO3BONISIET ONPEAENNTbL OC-
HOBHbIE MOKa3aTeNM Pasnnynsa ypoBHS KOHCTUTYLIMOHANU3MA, a Tak-
Xe CnpoeuupoBaTh NPOSIBIIEHNE BO3AENCTBUS 3TUX NoKasaTenen Ha
OTAENBHYIO CTPaHYy.

B naHHOM cniyyae Mbl paccMOTpenu npumep ApMeHUN.

CornacHo BbILLEONVUCAHHOMY METOAY, Ha CreayloLLemM atane ang
onpeaeneHns NPM3HakoB, MO KOTOPbIM CTPaHbl MMEKT HanbonbLIne
OT/INYUS BHYTPU KNacTepa, NPUMEHSIOTCS MeToAbl OMCKPETHOro
aHanusa.

lMepexoaHble CTPaHbl MOXHO Pas3fenuTb Ha TPW FPyMnbl: CTpa-
Hbl C HU3KUM, CPEOHVIM U BbICOKMM YPOBHEM KOHCTUTYLIMOHANN3MA.
KnacTtepHbii aHann3 no3BONSET ONPEOEnUTb COCTaB 3TUX FPynn u
Hanbosiee BaXHbIE A1 TAKOro pasaeneHns npusHaku. NpumMmeHeHn-
€M OVUCKPETHOro aHanmMaa BHYTPU KaXaoro Kiactepa MOXHO onpe-
DEenuUTb Te NPU3HaKn, KOTOpPble Hanbonee BaXHbl MMEHHO AN 3TOr0
knactepa. MiHadye roBops, KnacTepHbI aHann3 No3BONSET onpene-
NTb HAMBOJIEE BAXHbIE MOKA3aTeNU, MO KOTOPbLIM KNacTepbl OTAnYa-
l0TCA ApYr OT Apyra, a ANCKPETHbIA aHaNM3 — ONPEeAEnUTb Te MPU3HaKMU,
KOTOpbIE UMENU HanbObLLEE BNSIHUE BHYTPU KJ1aCTEPOB — B aCnek-
Te OTNINYUIA CTPaH.
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Pesynbtatbl OUCKPETHOro aHanusa npuseneHbl B [NpunoxeHun
3. B nokasaTenbHOM NpuMepe AUCKPETHbIA aHanuM3 nokasas, 4To B
CTpaHax C HN3KMM YPOBHEM KOHCTUTYLMOHaNM3Ma Hanbosee BaXHbI
(B CMbICNE NPUHAANIEXHOCTU K JAHHOMY KNacTepy) crnenyoLwme npm-
3Haku (rpaduikm BepxHero yposHs MpunoxeHus 3):

v haKTop MHCTUTYLIMOHANIBHOIO Pa3BUTUS;

v\ MHAMKATOP MOSINTUYECKOI CTabUNBbHOCTY;

v akTop AEMOKPaTUYECKNX PA3BUTUIA.

B knactepe co cpegHMM YPOBHEM KOHCTUTYLIMOHaNM3mMa Hambo-
Jlee BaXeH:

v/ nokasaTesib YeJIOBEHECKOro Ppa3BuUTUS.

B knacrtepe C BbICOKMM YPOBHEM KOHCTUTYLIMOHAIM3Ma BaXeH:

v haKTop MHCTUTYLIMOHANIBHOIO Pa3BUTUS.

Lna cTpaH, nonaeBlwmx BO BTOPOW KiacTep, Hanbonee BaXHbIM
ABNSETCA MPU3HAK YENOBEYECKOro pPa3BuUTMS. ITO O3HAYaEeT, 4TO
BHYTPU BTOPOIrO KinacTepa pasnuyns Mexay ctpaHamu npexzae Bce-
ro onpenensioTcd YpoBHEM YesI0BEe4EeCKOro pa3snTtud. Ecnu ctpaHa
“nepexoguTt” U3 BTOPOro Knacrepa B TPETUN, TO pPas3nmyns BHYTPU
knactepa 6yayT o6ycnoBfieHbl MHOEKCOM UHCTUTYLUMOHAIBHOIO pas-
BUTUS.

MoXHO Take paccMOTpeTb BOMPOC 00 N3MEHEHUSX B BbILLIENPU-
BELleHHbIX PacCyxXaeHuUaX Npn n3MeHeHnn cocTtaBa NpPuU3HakoB. Ta-
KM 06pa3omM, MOXHO PacCMOTPETb Pas3siMyHble COBOKYMHOCTM Mpu-
3HaKoB (cueHapun). Ha rpadumkax HUxXHero ypoBHs lNpunoxeHna 3
npuBeaEeHbl HEKOTOPLIE NPUMeEPBl Takoro noaxona. Pesynstartbl noa-
CYeTOB NpeacTaB/eHbl OTAEIbHBIMU CLLEeHAPUAMU.

N3yyeHne cueHapueB B acrekTe OUeHKU KOHCTUTYLMOHaNM3ma,
KO/IMYECTBEHHOIO M KAyeCTBEHHOro aHann3a o0ycnaBiMBaloLMX
€ro ypoBeHb HakTOPOB COAEPXUT BoraThliii maTepuarn. PelleHve Bo-
MPOCOB pacrno3HaBaHMs 1 Knaccmudukaumm cTpaH no onpeneneHHomn
COBOKYMNHOCTN MHOMKATOPOB U UX BCECTOPOHHU NPUYNHHO-CEN-
CTBEHHbIA aHaNn3 ABNSIOTCA OCHOBaHWEM Ans pa3paboTkm CooT-
BETCTBYIOLLMX MEXaHU3MOB MO BbIABUXEHUIO U PELLUEHUNIO OCHOBHbIX
BOMPOCOB yrpasiieHnNd NPoLEeCCOM KOHCTUTYLIMOHANN3aumy CTpaHbl.

B pesynbTate npoBeaeHns AUCKPETHOro aHanusaa Mbl Nony4aem
Takxe, 4To Hambonee TMNNYHLIMK cTpaHamu B 2014 r. ans knactepa
C HU3KUM YPOBHEM KOHCTUTYLMOHaNN3Ma aBNgeTcs TYPpKMEHUCTaH,
Ong KnacTtepa co CpefHUM YPOBHEM KOHCTUTyUMoHanmama — bon-
rapus, a gns ctpaH C BbICOKMM YPOBHEM KOHCTUTYUMOHANM3mMa —
OcToHUMS.
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5. HekoTopble BbIBOAbI U pEKOMEHAALUN

1. C uenblo BbISBNEHUS NMpobsiemM ANarHOCTUKU, MOHUTOPUHra
KOHCTUTYLMOHaNM3Ma 1 yrnpasieHns UM, a Takxke npeacrasiieHnd
YOO0BJIETBOPUTESNbHLIX PELLEHMI pa3paboTaHa KoHLUEeNnTyanbHasa cxe-
Ma onpejeneHns YpoBHS 1N aHann3a KOHCTUTYLMOHanM3ma (CM. pu-
cyHok 1), panee - Meroauka.

OT1a MeToamka NOCTPOEHa Ha OCHOBaHUN B3aMMOLOMNOHSAOLLMNX
1 B3aMMO3aMEHSAIOLLMX 3KOHOMMKO-MaTEMATUYECKNUX METOL0B U MO-
nenen.

2. NpepnoxeHHass METOANKA NMO3BONAET OCYLLUECTBASATb KOHCTU-
TYLUMOHHYIO ONArHOCTMKY, COMOCTaBfdas pe3ysbTaTbl, MOJlyYeHHble
pasnnyHeiMn MeTogamun. CpaBHUTENbHBIA aHaNN3 OCYLLLECTBASETCS
D11 KOHKPETHOW BbIOOPKKM CTpaH. B kayecTBe npumepa anpobauus
MeTOAUKWM OCYLLLeCTB/IeHa 415 NePexoHbIX CTPaH.

3. MaBHbIV pe3dynbTat NPUMEHSEMON METOOVUKN — BbIOBUXEHNE
MHOIrOypOBHEBOIo MeToAa OLEHKUN KOHCTUTYLIMOHaNn3mMa, OCHOBaH-
HOrO Ha COMOCTaB/IEHNN U CPaBHEHUW pPAfa CTAaTUCTUYECKUX METO-
poB. CyllecTBEHHOE MPEUMYLLLECTBO pa3paboTaHHOM MeToaMKU B
TOM, YTO OHa MOXET UCMNOJIb30BaTbLCHA HA OCHOBAHUWN PA3JINYHbIX Bbl-
60OpOK CTpaH 1 pa3HOXapakTepHbIX NEePEMEHHbIX.

4. MNpepcTaBneHHas B HacToswel paboTe MeToamka B KavyecTBe
npumMmepa anpobuposBaHa Ha Bbibopke 29 nepexodHbix cTpaH. Huxe
npuBeaeHbl pesynbTaTthl, NoNyYeHHbIE H2 OCHOBaHUM NpeaiaraemMom
MEeTOAUKN B paspes3e nepexofHbiX CTPpaH Ha OCHOBaHMW rnokasarte-
nen 2014 r. 9T pedynbrathl NPECNeayoT ABE LLen: BO-NEPBbIX, OHU
UMEIT NHANKATUBHbLIN XapakTep, TO €CTb NOKa3bIBAIOT, K KAKUM BaXx-
HbIM N PA3HOXapaKTEPHbIM 3aKJIIOYEHNAM MOXHO MPUNTU NO 3TOMN
MeToauKe; BO-BTOPbIX, MOIYT CIYXWUTb B KayecTBe NPensioxXeHuin
paspaboTymkam 1 NPUMEHUTENSM NOJINTUKM.

v' TIPUHATO cuMTaTb, YTO AN OLLEHKU YPOBHS KOHCTUTYLMOHA-
nmama HeobBXxoaMMO pacCMOTPeHUe Tpex rpynn nokasatenen:
XapakTepucTuUK NPaBoOBOro rocynapcrea, XxapakTepucTuk ae-
MOKpPaTUYECKNX Pa3BUTUIA U COLMANBHO-3KOHOMUYECKNX MO-
Kkazartenen. iccneposaHme, NnpoBeaeHHOE B pa3pese CTpaH C
nepexoaHon 3KOHOMUKOM, NOKa3aso, YTO BKJIIOYEHWE NHONKA-
Topa NOMUTMYECKON CTabUIIbBHOCTU B CUCTEMY MHONKATOPOB
HeobX0AMMO, TaK Kak OH BbICTYNaEeT B Ka4ecTBe CaMO0OBbACHS -
€MOIN NePEMEHHO.

v' C nomMoLubto hpakTOpHOro aHanusa yaanoch BbiIBUTb ABa Na-
TEHTHbIX ¢dakTopa: GakTop UHCTUTYLMOHASBHbLIX Pa3BUTUIN U
daKkTop AeMoKpaTUHecKMx pasBUTUIA. TakuMm o0OpasoM, MHO-
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rO4YNCNEHHbIE NEPEMEHHbIE, XapaKTepmayioLLne ypoBEeHb npa-
BOBbIX, WHCTUTYLVOHANbHbIX U AEMOKPATUYECKUX Pa3BUTUNA
0OLLECTB CTPaH C NePexXoHON 3KOHOMMKOWN, MOXHO PacKpbITb
C NOMOLLBIO ABYX JIATEHTHbIX (PaKTOPOB.

B 10O e BpeMs BbIACHUIOCb, YTO COLMANbLHO-3KOHOMUYECKNE
XapakTepUCTUKN NepexonHbIX CTPaH HEBO3MOXHO 3@ EKTMB-
HO ONMCcaTb C NOMOLLBIO ONpefefIeHHbIX TaTEHTHbIX GaKTOPOB.
MoaToMy B pganbHenwem aHannse OHU GUrypupyrloT Kak OT-
JefbHble rnokasartesnu.

CTpaHbl C NepexogHON SKOHOMMKOWM MO YPOBHIO KOHCTUTYLM-
OHanM3Ma MOXHO pas3fenuTb Ha TPWU KiacTepa: Knactepsbl C
HU3KNUM, CPEOHUM U BbICOKMM YPOBHEM MHTErpasibHOro noka-
3aTtenst KOHCTUTYyUMoHannama. Heo6xoaMMo OTMETUTb, YTO KO-
JINYECTBO M COCTaB KJ1aCTEPOB M3 rofa B rof, MOryT MeHATbCA.
AHann3 aTnUX N3MEHEHNN ABNAETCH OLHUM U3 CYLLECTBEHHbIX
3TanoB KOHCTUTYLUWMOHHOW OWUArHOCTUKM Ha OCHOBE CpaBHU-
TeNbHOro aHannsa.

KnacTepHblli aHanM3 No3BONSET ONpeaennTe Hanbosee Bax-
Hble nokasaTenn YpPOBHA KOHCTUTyuUMOHanm3ma. B cucreme
MHOMKATOPOB CTPaH, PaCCMOTPEHHbIX MO cocTosaHMIO Ha 2014
r., Hanbonee BaxHbIMKU OblNM NokasaTesb AEMOKPATUYECKUX
pPasBuUTUI U NOKa3aTesb MHCTUTYLMOHANIBHOIO Pa3BmTud. OT0T
dakT cBMOETENbCTBYET O TOM, YTO HA JAHHOM 3Tarne pasBu-
TUS OCHOBHbIE Pa3NUyUS MeXAy nepexoaHbiMN CTpaHaMn He
0OyCnoBfeHbl  COLMANbHO-9KOHOMUYECKUMWN  Pa3BUTUSMU.
Mpnbnn3nTEeNbHO Takme Xe BblBOAbI CAeNlaHbl HaMU U B ApYroi
paboTe, rae Ucnosb30BasiCst HECKOJIbKO Apyroi Habop obbsc-
HSIIOLLMX NEPEMEHHBIX. 3TO FOBOPUT O LOCTOBEPHOCTU PE3Y/b-
TATOB, MOJIYyYEHHbIX MNPU U3MEHEHUN Habopa 0ObACHSIOLLMX
nepemeHHbIx. Llens ynyyuweHns couunanbHO-3KOHOMUYECKUX
rnokasartenen orpaHMm4yeHa HefoCTaTO4YHbIM Pas3BUTUEM UH-
CTUTYTOB U AEMOKPATUYECKMX MPOLLECCOB. JTOT BbIBOA, — OAUH
13 Hanbonee BaXHbIX Pe3ynbLTaToOB JAHHOMO UCCNeaoBaHUs
C TOYKN 3PEeHUs pekoMeHOauuin No NPOBEAEHUIO MOJINTUKMU,
Harnpas/IeHHON Ha ynydlleHMe YPOBHSA KOHCTUTYLMOHaNn3mMa
B CTpaHe. B kayecTBe rmnotesbl MOXHO NPeanosioXnTb, YTO
JanbHEeNWnA POCT 3KOHOMUKN B MEPEXOLHbIX CTPaHax, KOTO-
pbI y>Xe He MOXET ObITb “BOCCTaHaBAMBAKOLWMMCS”, O0JXKEH
OblTb BO MHOrOM NpeaonpeaeneH yiayyleHneM BhllleykasaH-
HbIX MPU3HAKOB (MHOMKATOPOB YPOBHSA AeMOKpaTu3aumm u NH-
CTUTYLUMOHAJIbHbIX MHOVKATOPOB).
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v' B 6nnxaiiluemM gecatunetTvn sagadv npeogoneHms gepuuura
KOHCTUTYLUMOHHOCTU ByayT UMETb NPEeBanMpytoLlee 3Ha4YeHne
019 pOCTa 9KOHOMUKU 1 Pa3BUTUSA NEPEXOOHbIX CTPAH.

v' ONCKPETHbIV aHanM3 No3BOJINI HANTKU Pasnyng Mexay cTpa-
HaMu BHYTPU KNacTepoB. B yacTHOCTK, B knacTepe C HU3KNUM
YPOBHEM KOHCTUTYUMOHaNM3mMa Hanbornee BaxkeH YpoBEHb Mo-
KasaTtens AemMoKpaTUYeCKnx pa3BuTU, B CPedHEM KnacTepe
— YPOBEHb PA3BUTUS YEJIOBEYECKOro kanutana, a B TPeTbeM
KnacTepe — YpOBeHb MHCTUTYLIMOHASIBHOIO Pa3BUTUS.

v' KnacTtepHbilii aHann3 nokasas, YTo C TOYKN 3pEeHNa MeXKacTep-
HOro pas3bueHns Hanbonee BaxHbl GaKTOP AEMOKPATUYECKNX
pas3BuTnii M GaKTop WMHCTUTYLMOHANBHOrO pas3sutusa. Aduvc-
KPETHbI aHanmM3 rokasasn, 4To 3TU Xe (akTopbl BaXHbI AN
BHYTPUKIIACTEPHOr0 pasfnnyeHuns ctpaH. Npu 3ToM B cTpaHax
C HU3KMM YPOBHEM KOHCTUTYLIMOHANM3Ma Ha NnepsBoM MecTe
Haxo4ATCSA Pa3nNymns B acrnekTe AeMOKPaTUYECKUX Pa3BUTUN,
a B CTpaHax C BbICOKMM YPOBHEM KOHCTUTYLIMOHAIN3MA BaXKHbI
VHCTUTYLMOHA/bHbIE Pa3nnyus.

Anpob6auust METOANKN, OCHOBAHHOM HAa COBOKYMHOCTU UHTErpasb-
HOro, akTOpPHOro, KNacTepHOro U AUCKPETHOro aHasIM30B AMarHoC-
TUKNW N MOHUTOPUHIa YPOBHHA KOHCTUTYLMOHaNM3Ma, no3BOJISeT
onpenennTb LWKay BaXXHOCTU B COBOKYMHOCTU NPaBOBbIX, AeMOKpa-
TUYECKMX U COLMaNbHO-3KOHOMUYECKNX MHOMKATOPOB. [MonyyeHHble
pesyfnbTaTbl CBUOETENbCTBYIOT O MPUOPUTETHOCTU BHE3KOHOMW-
yeckunx @akTopoB. OHM MOryT ObITb NOSIOXEHbLI B OCHOBY MPUHATUSA
3¢pPEKTUBHbIX YNpPaBieHYeCKUX PEeLUeHNn 1 CnoCOOCTBYIOT MOBbI-
LLIEHMIO YPOBHS KOHCTUTYLIMOHAIN3Ma N COLMAbHOM CONUOAPHOCTU
obuiecTsa.

C TOuYkM 3peHus TPaH3UTONOorMmn, Nepexon OT NPaBoOBOW, AEMO-
KpaTnyeckomn, coumanbHO-3KOHOMUYECKOW CUTyaLmmn B CTPaHe K Ka-
4eCTBEHHO ApYron cutyaummn ¢ 6osiee BbICOKMM MoKa3aTenemM KOH-
CTUTYUMOHanM3mMa OOYC/OBNIEH MHOXECTBOM eOMOSIMTUYECKUX W
MeCTHbIX 0cOoOeHHocTel. Npegnaraemas MeToavka ANarHoCTUKK U
MOHUTOPUHIa YPOBHSA KOHCTUTYLMOHANM3Ma NO3BOJISET YYUTbIBATb
TakXkXe reornosiMTUYeckme M MecTHble 0COBOEHHOCTU U MPUMEHSITb
pa3paboTaHHbI MHCTPYMEHTapWUiA ANs NPUHATUS ynpaBfieHYeCKMX
peLLUeHviA.
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1. Ziemele "

Ph.D. (Cantab.), Chairman of the Constitutional Court

of Latvia, Professor at the Riga Graduate School of law,
former judge (2005-2014), President of Section (2012-2014)
of the European Court of Human Rights

International Law Matters
for the European Court of Human Rights

1. Introduction

It has been common to refer to such concepts as "international
community” or "international legal order”. At the same time,
these concepts, like the concept of "international law” itself, have
continuously been questioned. Even today, one often hears the
question: Isthere an international community? Is there aninternational
legal order? These questions have generated volumes of conflicting
doctrine over the past decades. One of the most elegant and succinct
answers to these questions and challenges has been provided already
some time ago by Rosalyn Higgins, the former President of the ICJ,
who in essence argued that international law "is a normative system.
Normative systems make possible that degree of order if society is to
maximize the common good, and, indeed, even to avoid chaos in the
web of bilateral and multilateral relationships that society embraces™.
| share this view and | agree that there is clearly some legal order or a
normative system for the international community.

I will be reiterating a proposition in this article that while the
European Court of Human Rights examines individual complaints and
solves disputés primarily involving individuals, in a great number of
cases the impact of the Court’s decisions goes beyond the individual
circumstances. By reference to Rosalyn Higgins’ distinctions, the
European Court of Human Rights has a choice between essentially
two understandings of international law, i.e., international law as

“The article is based on the presentation delivered at the Court’s Judicial
reflection group on 8 December 2014.

" HIGGINS, R. Problems and Process. International Law and How We Use It,
(Oxford University Press, 1994), p. 1 et seq.
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rules which R. Higgins discards and international law as a normative
system. More precisely this means either considering that the Court
has to find the "appropriate “rule” in an impartial manner” or that it
has to make a choice "between claims which have varying degrees
of legal merit".2 In view of the fact the Court’s decisions not only have
impact on respondent States and often generate important legislative
and even cultural and structural changes within these States,® but
also that it clearly is an important actor within the world community,
the latter view is to be preferred. Therefore not only the Court by virtue
of international treaty law has to take relevant rules and principles
of international law into consideration, when interpreting the
Convention,*but it also has to be aware of its role as a decision-maker
in a broader sense within the international legal order and with a view
to strengthening the international community. Some reflections on
the proposition that the Court is an international player making judicial
choices within a normative system will follow below. They are by far
not complete and exhaustive.

2. European Court as an international decision-maker

The European Court of Human Rights along with other regional
and international courts is an important actor, a decision-maker within
the international normative process®. Recognizing this role should
not be seen as similar to saying that the Court becomes political or
starts acting as a political body. The Court will always act through
its decisions. At the same time, the Court’s judicial decisions may
have to take cognizance of particular political facts in one manner
or another. It is also true that the Court through its collective wisdom
can position itself in a certain manner with a view to promote a
common European vision. It could be that the Court is determined to
distance itself from the broader context of an issue which it is called
to decide upon. Practice of the Court shows that it does not have a
very consistent approach in this regard. There are cases in which the

2 Ibid., p. 3.

3 E.g. MOTOC, I. and ZIEMELE, I. (eds.), The Impact of the ECHR on the
Democratic Change in Central and Eastern Europe: Judicial Perspectives,
(Cambridge University Press, forth-coming 2016).

4 Vienna Convention on the Law of Treaties, Article 31.

5 This has also become true with respect to highest national courts which
could be seen as one of the many effects of the globalization.

&
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Court has made a considerable effort, even through a fact-finding on
the ground, to establish all the relevant background information and
there are cases in which it expressly refuses to take that information
into account.® While the interest of the Court to take an approach as
narrow as possible, especially in potentially sensitive cases, may be
understandable, practice also shows that this temptation may car-
ry significant risks. For example, in the case Andrejeva v. Latvia the
Court viewed the case as one of discrimination based on grounds
of nationality or the absence thereof. | would maintain that the issue
whether Latvia was obliged to take into account the years which,
during the Soviet times, Ms Andrejeva, a non- citizen of Latvia, worked
for enterprises with the social seat outside Latvia, with a view to
determine her pension, could not be properly determined without due
regard to the questions of State succession and State continuity and
responsibility thereof. It could be argued that the Court, by refusing to
accept the arguments in that regard, adjudicated the case narrowly.
At the same time, it is clear that there are effects of this judgment on
the broader questions of international law related to State succession.
Inadvertently the Court has taken a position, not only of relevance
for the disputé between the Russian Federation and the Republic
of Latvia as concerns Russia’s obligations for the damages caused
during the unlawful occupation of Latvia, but also for the law of State
succession. It is worthwhile to note that Latvia and Russia finalized the
bilateral agreement regulating the issue of pension calculations soon
after the judgment of the Court was adopted. The issue therefore
became mute. At the same time, the broader implications of the
Court’s approach do not become mute.

This is one example which shows that the position according to
which the Court only interprets and applies the Convention in specific
circumstances of each case may often prove untenable. The European
Court of Human Rights has to face the reality of the existence of the
international legal order and therefore the interdependence of the
various elements of the system as well as ever stronger international
community. It is better to confront the whole spectrum of the choices
that it has to make and possible implications of its decisions than to
ignore the broad effects of its decisions.

In this regard, a modern discourse often discusses the role of
the Court by confronting two perspectives: a "constitutionalist™ and

6 See Ilascu, Ivantoc, Lesco and Petrov-Popa v. Moldova and Russia [GC], 8 July

2004. Compare Andrejeva v Latvia [GC] Judgment of 18 February 2009. Partly
dissenting opinion of judge Ziemele.
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an "internationalist™ perspective. Of course, different writers will
understand each one of these perspectives also differently. | maintain
my position that the Court is, first of all, an international court that the
States parties have created by a treaty. The Court’s mandate in its
essence is that of an international court. This should not be confused
with the fact that the effects of the Court’s case law in Europe are
direct and very significant. Such effects can be attributed to the two
powers thatthe Court has and that are clearly based in the Convention,
namely, the Court interprets authoritatively the Convention. The
States have attributed the Court with this power accepting to comply
with the Court’s judgments. But any State at any time can withdraw its
consent. Well, if you would withdraw the consent from the Constitution
of a country then, normally, the State would collapse or at least
face a revolution. Europe will not necessarily collapse if States start
withdrawing from the Convention. Like any international treaty it can
become outdated or it can be renegotiated; in fact we see some of
the latter since the Brighton conference. In a nutshell, | qualify the
above description of the Court’s nature and main powers as the one
pertaining to the internationalist perspective.

| believe that in current times the Court is better advised to
continue implementing its role as a Court which takes its powers from
a treaty and international law, i.e., from State consent. Insisting on
the character of a kind of constitutional court of Europe is a weaker
proposition although one can see clearly the interest in pursuing
this proposition (a few relevant points will follow below). Before that
it is necessary to provide a further elaboration on the proposed
"internationalist” perspective.

3. International law roots of the Court

Why do | insist on the international law roots of the Court and
indeed link this proposition to a broader issue on how international law
matters for the Court? This is an extremely complicated question not
least because the answer has to be placed within a broader historical
and philosophical context. For the purposes of this article a very brief
outline of some relevant elements will be sketched out.

The State is at the roots of international law and for that reason
the protection of the State within its boundaries is stili today the
basie raisen d’etre of international law. This world view and a way of
organizing human society is meant to provide for peace, stability and
prosperity of the people within the State borders as well as for good

15
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organizing human society is meant to provide for peace, stability and
prosperity of the people within the State borders as well as for good
neighbourly relations among the States. It is to be recalled that up
until the 1928 Kellogg-Briand Pact and the UN Charter the States had
very different aims, notably gaining more territory and more wealth
from other parts of the world. We have slightly improved, | hope.
Historically, it so happened that the idea of a new legal order was
being conceived parallel to the emergence of the modern state.
The Peace Treaty of Westphalia was adopted in 1648, some twenty
years after the llugo Grotius’ first systematic treatise on international
law "De iure belli ac pacis” dealing with the laws of war and peace
which appeared in 1625. In other words, while the best European
minds of the time were trying to conceive of some workable ways for
Europeans to live together, political interests and events were also
working their ways. Reading the works of such thinkers as Vitoria,
Suarez and Pufendorf one might easily contemplate that there were
different visions possible for a new world order as compared to the
one eventually materialized. One finds that a considerable thought
went inlo thinking about the status and rights of individuals already
thcn. Among the available interpretations of the writings of the
founders of inicmational law some would argue that the formalized
State-centred structure finally conceived by Vattel put the later
development of the international legal order on the wrong path.
Sovereignty should have been given directly to the people also for the
purposes of international law. It could be argued that exactly at this
historical juncture at least one possible reading of the constitutionalist
perspective as regards the role of the regional court of human rights
has its roots. Within the constitutionalist perspective there are those
who consider that the Court should indeed assume a clearer role
of the constitutional court in Europe. There is however also another
discourse today which examines just how democratically legitimate
such a regional treaty based Court is since from this constitutionalist
perspective, the Court, which passes binding judgments but is
not accountable to democratically elected parliaments, has some
legitimacy problems.” In my view these concerns do not arise within
the traditional perspective that looks at the source and powers of the
international courts, including the European Court of Human Rights.
Evidently, there are limits to what an international court can do within

7 See BELLAMY, R. "The Democratic Legitimacy of International Human Rights
Conventions: Political Constitutionalism and the European Convention on Human
Rights”, European Journal of International Law, vol. 25, n° 4 (2014) 1019.
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the State centred system. It does not pretend to do more and thus
cannot be viewed from the domestic constitutionalist perspective.
It can only play the role of the consciousness of Europe within the
limits of the normative system in which it operates. For the moment,
labelling the Court a Constitutional Court of Europe is a counter-
productive exercise since there are important questions that need to
be answered within the existing order.

Be it as it may, ever since international law has embarked
on a humanization project of the State and especially since the
establishment of the United Nations, it is faced with a contradiction
since the source of international law continues to be State consent
rather than popular consent. There are plenty of governments which
are not interested in the humanization project or are only interested
in it for the others and not for themselves. Here again things for a
long time have not changed. Already the early writings of the Spanish
thinkers justified the civilizing mission of European conquerors in
other parts of the world.

However, one of the themes in the international law doctrine has
been the question whether the UN Charter could be seen as a sort
of a World Constitution. It is to be recalled that the Preamble of the
Charter refers to the people. In fact, this is more than the European
Court of Human Rights has done. The Court’s case law refers to
the Convention’s special character and suggests that the Court is
engaged in the creation of the European public order. There is, of
course, no question that the Charter is a constitution creating the
United Nations as a subject of international law, in the institutional
sense it is a constitution, but is it a constitution in a material or
substantive sense?

4. The UN Charter and the World Constitution

This question is important for the following reasons: a) the inter-
State world order has had too many problems, b) the empowerment
of individuals was a missed opportunity to which we continue in fact
to strive, and c) above all the human race is still looking for that ideal
way of living together in peace and prosperity since the State often
proves to be corrupt and/or prone to abuse of power. For the moment
one of the solutions which is not new is the rule of law. And therefore
we have such rich legal theory and legal philosophy discourse trying
to understand and explain, or substantiate the source of rules, their
legitimacy and biuading character. In fact, why law is binding is an

4
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existential question. In different constitutional traditions the answers
will be slightly different. Be it as it may, we come to accept that a
Constitution is of fundamental importance for peace and order in any
given society. It is for this reason that the same question is posed in
international law. Do we have a constitution or should we not finally
really have one, even if for the moment States are still the primary
masters for the purposes of international law making. The fact that
diversity in law-making and the entry into play of additional actors has
increased since the Charter was enacted will not be elaborated for the
purposes of this article but the point has to be made that the State is
no longer the only master of law-making.

After this brief recollection of the road towards current international
legal order and an international community, an argument can be
made that the history of international law since the Peace Treaty
of Westphalia is about going back to its true roots (which, | submit,
was not about the blind protection of States and even less some
States over the other States) or, in other words, about trying to find
the missed opportunity of having an international community of the
people. The UN Charter and international human rights law are high
points on this journey.

The UN Charter opened up the way for empowering individuals at
an international level like no other treaty before. It paved the way for
human rights, international criminal law and other important fields of
international law. In essence, one can only build a legal system where
there is some stability and that stability in fact is largely provided for
by the Charter and the compromises that were struck therein. This is
where international law matters. The Charter is the source of or the
basis for, or the framework within which, regional initiatives, such as
the European ones, can take place and function meaningfully.

5. Fragmentation of International Law and the Court’s
Case Law

Sinceitwas concluded above thatthe UN Charter providesfor some
stability within which regional developments can take place, a point
regarding the fragmentation debate has to be made. It should not be
overly exaggerated but it should be kept in mind. Unlike the European
Union which through the EU Court’s case law is exploring what the
Union might really mean, the European Court of Human Rights has a
responsibility not to undermine the legal system which has enabled its
existence. The Court should primarily deal with individual complaints
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and so strengthen the international legal order. This is the moment
to come back to the challenge outlined in the introduction as to the
existence of the international community and the international legal
order. There is no question, given the wealth of nhorms, procedures,
international bodies, that international law is quite a rich normative
system providing for answers when the norms are violated. The
international community is in the process of formation. This process
is slow but it is clearly assisted by the desire to regulate international
relations and it has taken a view that empowering individuals and
groups of individu Is is necessary for this purpose. The European
Court of Human Rights and other similar mechanisms and procedures
are a necessary element in this process. Most importantly, if one
accepts that the UN Charter is, even if rudimentary, a constitution
in a material sense, one should accept that there is an international
legal order. Article 103 embodies this idea because it provides for a
hierarchical legal order.

What can the European Court of Human Rights do more specifically
and what has it done? The Court has for a long time been facing
the issue of engaging with other rules of international law in varied
situations. Roughly they can be grouped in two categories. First,
cases which require the Court to explore the limits, either jurisdictional
or material, of the application of the Convention. Second, cases in
which other international law standards have enriched the reading of
the Convention. There can be an overlap between the question of the
scope of the Convention and the added value of international law for
the Convention, especially in cases which require the assessment of
the scope of positive obligations. Generally, we do not have a problem
where international law helps the Court to do more. We often have a
problem when we feel that because of international law we cannot go
far enough in protecting individual rights.

For example, in the Al-Adsani v the United Kingdom case the Court
wasdivided onthe basis ofthe questionwhetheror notthe prohibition of
torture overrides State immunity in civil proceedings.® Itisinteresting
to note that a number of eminent international lawyers on the bench at
the time took the view that the jus cogens character of the prohibition
of torture overrides the immunity rules.® The majority of the judges
in the case did not follow the view of these international lawyers.

8 Al-Adsaniv the United Kingdom. [GC], judgment of 21 November, 2001.

° See Dissenting Opinion of judges Rozakis and Caflischjoined by judges
Wildhaber, Costa, Cabral Barreto and Vajiic.

s



52

Kouncturyunonnoe MPABOCYAUE - 2(76)° 17

Probably, Judge Pellonpaa summed up the crux of the deliberations
when he stated in his concurring opinion that the European Court of
Human Rights "should be very cautious before taking upon itself the
role of a forerunner” within international law. In the Jones and others
v the United Kingdom case, the Court entered into a great analysis
of the developments of the law of State immunity in relation to State
officials and a State, and in relation to civil and criminal responsibility
but it could not establish that fundamental changes had taken place
in international law, while it noted that many trends were clearly visible
and that the changes advocated for by dissenting judges in the Al-
Adsani case might be imminent. The Court did not consider itself
competent in this area to become a frontrunner.’® This approach of
the Court has received mixed comments within and outside the Court.
At the same time, in the area of the protection of the right to family,
especially the children, the Court has really made an effort to attribute
some clarity and substance to the principle of the best interests of the
child. This has apparently clashed with a more procedural approach
adopted both by the Hague Convention of 25 October 1980 on the
Civil Aspects of International Child Abduction as well as the EU law,
i.e., the principle that where the child has been taken away from his/
her country of residence an immediate retum should ensure with just
some small exceptions. In the X. v Latvia case the Court attempted to
reconcile these various interests and emphasized that the domestic
courts should nevertheless carry out a meaningful examination of any
possible threats to the child that such a retum could bring about.!
The Court has clearly taken inspiration from the Convention on the
Rights of the Child as well as the work of the Expert Committee.
Other examples in the areas of environmental law, law of the sea,
international criminal law could be mentioned but | would end with
a few comments on the case law regarding jurisdiction in which the
Court has melted together the issue of jurisdiction and the issue of
attribution of responsibility.’> There is a logical problem because
the State can perfectly have jurisdiction, whether territorial or not,
but the acts challenged may not necessarily be attributed to the
State if they, for example, stem from purely private actions or if the
State is not to be blamed for any other possible reason. Of course,
the Court is the master of the Convention’s interpretation but

10 Jones and Others v the United Kingdom, judgment of 14 January 2014.
" X vLatvia [GC], judgment 26 November 2013.

2 For example, see Al-Sheini and Others v. the United Kingdom [GC]
Judgment of 7 July 2011, paragraphs 130-140.
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Article 1 does not exclude addressing attribution or responsibility
nor does it necessarily take a melting pot approach. Article 1 has
at least two components. It speaks about the obligation to secure
rights and it states where. The first component, | submit, is that
of attribution of responsibility and the second is jurisdiction. The
impression that the Court’s case law gives to the outside world is
that once the Court establishes jurisdiction the responsibility is
almost presumed or automatic. | think the Court needs to argue
the attribution of responsibility and that this would strengthen the
Court’s position and the judgment. Now, | acknowledge that it may
be delicate because unlike the ICJ, the Court by virtue of Article 1
is specifically asked to assess the compliance of the States within
their jurisdiction. The ICJ does not have to establish the jurisdiction
of Serbia in Bosnia-Herzegovina or the US in Nicaragua. Theirs
is primarily the attribution test. | would still maintain that even if
the Court has to first, as a preliminary question, clearly establish
whether acts complained fell within the jurisdiction of the State, it
does not say anything about whether these acts can be attributed to
that State. As a result of the Court’s approach the test of attribution
of responsibility by comparison with that determined in international
law has been watered down.

The overall impression from the Court’s case law in the cases
with an important international law component may well be that of
lack of coherence within the Convention and in relation to the system
of international law within which the Convention is situated. | would
propose, however, three conclusions. First, this problem does fall
within the area of fragmentation but, as stated, it should not be
exaggerated. Second, since the Court has a human rights mandate,
it certainly has the legitimacy to develop human rights law and
sometimes even be a frontrunner on important human rights matters.
Third, where the Court has to first of all solve the issue of jurisdiction
and competence, it should rely on available rules and concepts of
international law and their understanding therein. This is important for
legitimacy of the Court’s approach.

6. Challenges ahead...
These are (yet again) low times for international law in Europe and

in the world in general. The conflict in Ukraine has prompted such
questions in international law as the regulation of and responsibility

9
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for hybrid wars. Undoubtedly, there are new forms of warfare but there
are clearly some available and applicable rules and principles under
the UN Charter and customary international law, including Articles on
State responsibility, relevant for State action as concerns this conflict
in Europe. In other words, the international legal system offers plenty
of legal elements based on which right choices can be made by the
decision-makers. There are several questions in front of us. What are
the reasons for a new conflict in Europe? Are they completely rational?
What is or ought to be a reaction of the international community and
especially of a united Europe? Since the Court is also one of the
decision-makers within a broader normative process, how should or
can the Court react in this situation?

In answer to these questions one could point out that, as history
shows, the evolution has its ups and downs. However, blaming all
on difficulties of the evolution would not be very helpful. Another
answer could be to challenge the very premise of the existence of
the international legal order and international law. That would not
be the first time or, | am afraid, the last time. | would submit that
the low moments are a particular challenge and an opportunity for
all those who believe in certain principles and who share a certain
world vision. The Convention in principle is a peace time treaty. It is
not really equipped for times of war, nor are the procedures installed
at the Court. However, yet again we see that the world is not perfect
and Europe neither. Those who interpret the Convention should keep
things in perspective and make sure that the way the Convention is
applied takes into account its belonging to a normative system. It is
this understanding that enables the Court to make the right choices
between claims of varying degrees of legal merit and to make sense
in situations of both peace and war.
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A. Petrosyan

Member of the Constitutional Court
of the Republic of Armenia, Ph.D. in Law,
Associate Professor at Yerevan State University

The Modern Challenges of the Interrelations
between the Constitutional Justice and Politics
in the Republic of Armenia

Within this study, we share the viewpoint that the issue of
constitutionality and the politics should become a subject of a
separate discussion which is not isolated at mechanical comparison
and opposition level of those two phenomena, but establishes a
distinct cause-and-effect relationship.’

It is indisputable that the Constitution is a legal document. The
Constitution, nevertheless, has a political context. The content of
the Constitution is conditioned by the country’s general level of
political and legal culture, political orientations, real correlation of
approaches of the political forces, etc. The constitutional doctrine
primarily covers the imperatives of resolving the problems which
the country and its political forces face. This statement does not
mean, however, that the constitutional norms shall be interpreted in
the light of political interests, or interpreted as political provisions.
The policy is set of means and abilities to guide the community to
make the right axiological choice, after which the same policy is,

! See in details, Harutyunyan G. Constitutional Culture: the Lessons of

History and the Challenges of Time. - Yerevan, 2016; How Constitutions
Change (A Comparative Study) / edited by Oliver D., Fusaro C., Oxford and
Portland, Oregon, 2011; Kpasew M. A. POCCUNCKUIN KOHCTUTYLMOHANIN3M-
npobsiemMbl CTAHOBNEHUS!, Pa3BUTUS U ocyLecTBeHus. - CMo6., 2005.
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naturally, ultimately limited and revealed only within the framework
of the constitutional democracy. In this regard it is worth to mention
the statement of well-known French lawyer Pierre Sandevuar that
“Politics formulate the law, but, at the same time, the law, in its turn,
responds to the politics by introducing a regulatory element and
making politicians act in an open, fair and responsible manner”2.

Despite of the fact that the constitutional norms are the products
of political consensus, after becoming a mandatory rule of conduct
they are mere legal norms and are of priority importance and
determine the nature and content of the entire legal system.

A number of factors are required for not making the Constitution
the tool of current policy. First of all, itis necessary that the political
system is democratic, the political institutions are formed and
function exclusively within the framework of the constitutional
norms and principles, and the last but not least - the political
thinking and practice shall be constitutional, and guaranteeing the
rule of law, undoubtedly, shall be in the framework of the political
behavior and political institutions. The next significant factor is
conditioned with the consistent realization of the principle of checks
and balances of the state powers. Wherever this principle does not
find its systemic implication, the Constitution becomes a mere tool
in the hands of the majority for fulfillment of its current political
goals. Such situation has nothing in common with democracy and
the rule of law of state.

For the Constitution not be shaped by the political expediency,
it is necessary to guarantee the effective realization of all factors
of the supremacy of constitution. And in this regard, of course, the
Constitutional Court, as a body of constitutional justice, has its own
specific mission.

So, which are the contemporary challenges and development
trends in Armenia when it comes to the topic of the discussion?

First, we shall refer to the political system and political
institutions. In line with the positive solutions made as a result of the

2 See CaHgesyap 1. BBegeHune B npaBo/ Nep. ¢ dpaHy,. - M., 1994,
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constitutional amendments in the Republic of Armenia in 1995 and
2005, the following issues, however, have not been overcome:

- hyper-centralization and hyper-personification of the political
system,

- concretion of the political, administrative and economic
potentials,

- absence of the sufficient and necessary guarantees for
ensuring the credible electoral system,

- disproportion between the actual volume of powers of various
political bodies and their constitutional responsibilities,

- lack of the necessary and sufficient guarantees for
strengthening the effective functioning and balancing role of
the parliamentary minority.

The effectiveness of creation of the guarantees of the legal
regulations by the constitutional justice in the political disagreements
and ensuring efficiency of the policy in the constitutional domain, in
the terms of existence of the above-mentioned issues, cannot be
considered as precise. This is on one hand. On the other hand, the
level of the efficiency of the constitutional justice is conditioned,
in particular, by the judicial independence of the Constitutional
Court, nature of its powers, objects of the constitutional justice and
scopes of the entities which are entitled to apply to the constitutional
court, as well as by the legal consequences of the court decisions.
In this regard, the priority shall also be given to a high level of the
professional experience, will, principality and consistency of the
judges of the Constitutional Court, as well as the precise maintenance
of the constitutional legal requirements non-involving in the political
activities, or regarding their activity to be influenced or intervened
are of pivotal importance.

The procedure of composition and powers of the Constitutional
Court are envisaged by the Constitution of the Republic of
Armenia3. The Constitution of the Republic of Armenia envisages

> Seein particular, Point 10, Art 55, Points 1 and 2 Art 83, Art.100 of the RA
Constitution (with amendments through 2005).
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a comprehensive framework of the subjects who can apply to the
constitutional court®. It should be noted that the RA Constitutional
Court cannot examine a case on its own initiative. The Constitutional
Court examines the case only based on the application of the subject
to the Constitutional Court and adopts a decision on the issue raised
in the application.

In terms of ensuring the effectiveness of constitutional justice
in the Republic of Armenia, the constitutional regulations of 1995
and 2005 along with the positive solutions, a number of pivotal
problems still have not been overcome. In particular, the main
function of the Constitutional Court, ensuring the supremacy of the
Constitution and the implementation of appropriate and sufficient
powers, including the authority to resolve disputes over the
constitutional powers between constitutional authorities was not
envisaged at the constitutional level. At the constitutional level the
functional, institutional, tangible and social guarantees, necessary
for the independence of the Constitutional Court, were not fully
envisaged.

In our opinion, the necessity of the full implementation of the
Constitutional Court entities active initiative approach, the legal
possibilities of the Constitutional Court, as well as the need for
full implementation of the decisions of the Constitutional Court, is
important for ensuring the effectiveness of the constitutional justice
in the context of the above-mentioned issues.

Within the scopes of respective topic we can state that the
disputes regarding the decisions and issues of normative acts
related to the results of elections of the President of the Republic of
Armenia and Deputies to the National Assembly have become the
subject of consideration at the Constitutional Court of the Republic
of Armenia.

Throughout 20 years of its activity, in accordance with the
prescribed procedure, on the basis of the applications of the

4 Seein particular, Art.101 of the RA Constitution (with amendments through
2005).
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President of the Republic, candidates to the member of the
parliament and political parties (blocs), the Constitutional Court of
the Republic of Armenia has examined 43 electoral disputes amongst
them 4 cases on election results of the President of the Republic, 4
cases on election results regarding proportional representation of
the National Assembly and 35 cases on election results regarding
the majoritarian representation of the National Assembly. The
Constitutional Court invalidated the decisions of the relevant election
commissions or the results of voting in 8 constituencies, as well as
the results of voting in 40 polling stations.

As for the public assessment regarding the Constitutional Court’s
decisions on the above-mentioned cases, we may point out that
the Constitutional Court stated that although the decisions on the
national elections, were legally justified and grounded and contained
the legal basic provisions, however they were not unambiguously
perceived by some layers of society. The reason for that phenomena
is not only the current level of legal consciousness in the legal and
political culture, but the objective reality that, the given perception
is the reflection of the lack of confidence in the political system and
the government, which has not yet been overcome. The problem
requires such legal-political solutions that by the means of effective
implementation of constitutional fundamental principles significantly
enhance the guarantees of sustainable development and public
confidence®.

The Constitutional Court examined the issue of constitutionality of
86 normative acts (14 challenged acts completely and provisions of
562 of acts) in its 246 decisions. The examination of the mentioned
issues was triggered mainly by the applications of natural and legal
entities®. The implementation of the initiative of the political forces,
unions, particularly, members of the National Assembly and parties
(blocs) to apply to the Constitutional Court regarding the issues

> See in particular, the decision DCC-1077 of 14.03.2013 of the RA
Constitutional Court (www. concourt.am).

6 Statistics introduced as of January 1, 2017.
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of the constitutionality of the legal acts may not be considered as
active.

The Constitutional Court examined the constitutionality of 56 legal
provisions of 22 laws on the basis of applications of the deputies of
the National Assembly, in 9 cases, and, 6 legal provisions of 4 laws,
on the basis of the applications of the political parties, in 3 cases.

It should also be underlined that the Constitutional Court in
8 cases examined the constitutionality of legal provisions of 22
legal provisions of the RA Electoral Code, and they have been
acknowledged as contradicting to the Constitution and void. In the
mentioned cases, as well as in the cases on electoral disputes,
the Constitutional Court referred to the main shortcomings of
the electoral process and the core causes of the lack of public
confidence regarding the process, set forward the doctrinal
approaches, expressed pivotal legal positions and developed them
consistently”.

The legal positions of the Constitutional Court regarding the
public mission of the political parties and the electoral process, in
particular, are the following:

a) a democratic state system cannot exist without the necessary
political structures. No social stability can exist without the political
forces which endow the political responsibility in democratic manner
for the present and future of the state. The political party may fulfill
its mission in the case when it has not only a program willingness
but also necessary and sufficient capacity to endow political
responsibility and it is visible and appreciable for the voter. The
elections held by proportional system are called not only to form a
sustainable and functional legislative power but play a decisive role
for the establishment and strengthening of the political structure,

b) the state is obliged to provide such guarantees in order,

- to preserve from the shortcomings in the electoral legislation,
hindering the effective exercise of the suffrage right;

7 See in particular, the decisions DCC-703 of 10.06.2007, DCC-1028 of
31.05.2012, DCC-1077 of 14.03.2013 of the RA Constitutional Court
(www. concourt.am).
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- the current political activity shall be precisely separated from
the electoral campaign;

- the combination of political and charitable activities shall
be excluded and ensure transparency in the funding of the
electoral process;

- any possibility for merging the political and business interests
shall be prevented in all stages of the electoral process;

c) for the effective judicial protection of electoral rights it is
necessary:

- to comprehend precisely the scopes of jurisdiction of each
court,

- to implement remedies to protect the electoral right at the
competent court, in accordance with the time-terms and
procedure prescribed by law,

- to take into consideration that for judicial protection of
electoral rights, the Constitutional Court does not act as a
superior court in relation to the other courts, but, pursuant
to the Constitution, exercises certain jurisdiction,

- disputes related to the election results cannot be
considered as disputes on the constitutionality of the
legal provision, since for the solution of the latter, other
constitutional requirements and procedures are prescribed.

We should state that many systemic and institutionalamendments
have been made in the legislation due to the legal positions of the
Constitutional Court of the Republic of Armenia. Within the scopes of
the matteratdiscussion,wewouldliketoemphasize thattheapproach
of the Constitutional Court is crystallized not to cross the scopes of
legislative policy. It is specifically expressed in the legal positions of
the Constitutional Court, regarding the legislative gap and the gap
in the law. Referring to the correlation of the competences of the
Constitutional Court and the legislative body in overcoming the gap
in the law, the Constitutional Court of the Republic of Armenia has
stipulated that in all cases, when the gap in the law is conditioned
with the certain circumstances in the sphere of legal regulation,

<
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overcoming of such a gap is within the competence of the legislative
body. The legislative gap may become the subject of examination
of the Constitutional Court in the cases when the legislation does
not prescribe other legal guarantees for filling the gap or in the
case of availability of relevant legal guarantees in the legislation
contradictinglaw enforcement practice isformed or when the current
legislative gap does not ensure the possibility of implementation of
this or that law. Otherwise, the issue of the constitutionality of the
gap of the legal regulation is not a subject to examination of the
Constitutional Court®. Based on the above-mentioned, we can state
that in the framework of current constitutional-legal opportunities,
the constitutional justice ensures implementation of the policy in
the constitutional dimension. At the same time, it should be noted
that ensuring of the high level of efficiency and adequacy of the
mentioned process, in particular, requires:

- to exclude the political monopoly, while exercising the
shadow relations of state power authorities;

- to raise public and legal liability of the authorities by providing
legal procedures related to the performance of official
duties, including political responsibility,

- to exclude entrenchment of the oligarchic state-power
system;

-tointroduce areliable electoral system, guarantee democratic
processes of continuity of electiveness, accountability and
volatility of the authorities,

- to establish civilized relations between political majorities
and political minorities in the National Assembly for
the establishment and continuous development of
parliamentarism,

- to prescribe the precise and fundamental framework
of the main functions and powers of the Constitutional
Court necessary for the exercise of its competence,

8 See in particular, the decisions DCC-864 of 05.02.2010 and DCC-914 of
14.09.2010 of the RA Constitutional Court (www. concourt.am).
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the constitutional justice entities, as well as the optimal
framework of constitutional justice entities,

- to prescribe precise functional, structural, material and social
guaranteesforthejudicialindependence of the Constitutional
Court,

Today we can state that regarding the above-mentioned
necessary preconditions, constitutional pivotal solutions have been
adopted by the Constitutional Amendments referendum held on
December 6, 2015. In particular:

- In accordance with the constitutional amendments, the
Republic of Armenia has passed to the parliamentary system
of governance. The latter, among other things, creates
favorable opportunities for the political, ideological and
institutional aspects to strengthen the political parties. It is
constitutionally clearly stipulated that the party structure and
activity shall not contravene the democratic principles.

According to the new constitutional solutions, the National
Assembly is the only constitutional body that is directly elected by
the people. The National Assembly will be elected by the proportional
representation. According to this electoral system, the guarantees
for the formation of a sustainable parliamentary majority have been
constitutionally stipulated.

Hence in the parliamentary system, the main political dividing
line is not between the government and parliament, but between
the political majority and the minority, thus pursuant to the new
constitutional regulations the parliamentary minority enjoys the
rights equivalent to its assigned role. In particular, an important role
has been assignedto the parliamentary minority in the adoption of the
constitutional laws (the Rules of Procedure of the National Assembly,
the Electoral Code, the Judicial Code, the Law on the Constitutional
Court, the Law on Referendum, the Law on Political Parties and the
Law on the Human Rights Defender), as well as in election of the
judgesofthe Constitutional Court, the Prosecutor General, the Human
Rights Defender, the Chairs and the members of the Central Election

<
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Commission, the Television and Radio Commission, the Auditor
Chamber and the President of the Central Bank. Such decisions
shall be adopted by the qualified majority, i.e. at least three-fifths of
the total number of deputies at the National Assembly. In addition,
representation of the opposition in the National Assembly bodies is
envisaged; in particular, one of the Vice-Presidents of the National
Assembly shall be elected from the deputies of the opposition
factions. Pursuant to the new constitutional resolutions, the political
minority, within the competence of the National Assembly, enjoys
the right to clarify the matters of public interest and to establish the
investigative committees, preside over, etc.

With regard to the constitutional justice, at the constitutional level,
the fundamental function of the Constitutional Court is precisely
stipulated, i.e. ensuring supremacy of the Constitution.

The order of formation of the Constitutional Court has been
changed. Instead of being formed by the President of the Republic
and the National Assembly, the constitutional amendments stipulate
that the judges of the Constitutional Court shall be elected by the
National Assembly, meanwhile, three judges will be elected upon the
recommendation of the President, three upon the recommendation
of the Government and three upon the recommendation of the
General Council of Judges. This amendment follows the goal that
the decision of the only representative body endowed with the
primary mandate will enhance higher democratic legitimacy in the
state with the system of parliamentary governance. It is worth to
mention that experienced and known lawyers will be represented in
the composition of the Constitutional Court and the requirements to
the age and professional experience have been increased.

The constitutional amendments restrict the term of office of the
judges of the Constitutional Court by 12 years, with the possibility to
be elected only once. This amendment is justified as a step aimed
at strengthening the independence of judges of the Constitutional
Court, which also offers the possibility of a digenesis and ideological
changes.
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As an important step towards ensuring the independence
of the judiciary, the procedure of election of the President of
the Constitutional Court (as well as the Vice-President of the
Constitutional Court), as well as procedures for the suspension of
the office of a judge of the Constitutional Court are reviewed and are
assigned to the Constitutional Court.

The pivotal constitutional amendments are also made in the
powers of the Constitutional Court by expanding the scope of
entities of constitutional justice. In particular, for the first time the
Constitutional Court is endowed:

- to determine compliance with the Constitution and
constitutionality of the draft amendments to the Constitution,
as well as, before the adoption of draft laws submitted to
referendum,

- toresolve the disputes regarding constitutional powers rising
between constitutional authorities. It enables to overcome
the above-mentioned disputes legally and excludes moving
them to the political arena thus becoming a serious social
instability threat,

- to resolve the issue of the suspension of the deputy’s powers,

- to resolve the issue of disciplinary sanctions of the judge of
the Constitutional Court.

The constitutional amendments have also expanded the scope
of the subjects entitled to appeal to the Constitutional Court. In
particular, the following subjects may apply to the Constitutional
Court:

- the National Assembly faction related to the disputes on the
results of the referendum and presidential elections,

- the Council of the National Assembly on the issue of making a
decision on the termination of powers of the deputy,

- at least three judges of the Constitutional Court on the issue
of disciplinary sanctions of the judges of the Constitutional
Court.

The above-mentioned amendments are primary and necessarily

&
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incurred measures. It is, although, increasingly important to
complete the legislative implementation of the new constitutional
regulations, bringing to life these solutions and ensuring their law
enforcement. They are yet to come. The outcome of all these is that
we are certain that the establishment of the political settlement of
the legal disputes and application of the policy in the constitutional
field are efficiently ensured by the constitutional justice.
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A. Cnasne’

Pykosoautenb [enaptameHTa npasa
KoHctutyumoHHoro Cyaa Jlateurickori Pecriybivkm,
ZokTopaHT YHuBepcuteta Turiba (/latBus)

BnusiHne KoHctutyumonHoro Cyna
JlaTBuiickoin Pecnyonumkun
Ha coAaep>XaHue HOPMaTUBHbIX aKTOB

BeepeHue

[1] CtaTtben 64 KoHcTuTyumn JlatBuiickon Pecnybnukm (oanee
B TekcTe — KOHCTUTYLUMS) YCTAHOBJIEHO, YTO «NpPaBO 3aKkOHOAAaTENb-
HOI MHMUMATMBBLI NpuHaanexut Casnme?, a Takxe, B Nnopsake u
npenenax, NpeaycMoOTPEHHbIX HacTtodawen KoHcTuTyumen, Hapo-
ny». 9Ta KOHCTUTYLMOHHAs HoOpMa Mo NPUHUMNY numerus clausus
onpepenseT cybbekTOB 3aKOHOAATE/IbHOM BNacTu, UMeloLWwmx npa-
BO M34aBaTb NpaBOBble HOPMbl. OQHOBPEMEHHO CreayeT ykasaTh,
YTO BNACTb 3aKOHOAATENS He ABNAeTCs abCONOTHOW — e€ orpaHu-
4YnBalT HOPMbI U NMPUHLMAbI KOHCTUTYUUKE. TEeM HEe MeHee Helb3s
MCKJII04aTb BOSMOXHOCTb, YTO MpU peannsauum CBOeN BnacTu 3a-
KOHOOaTeNb NPECTYNUT rpaHunLLbl CBOer cBoOO bl AENCTBUIN, 3aTpa-
rmBasi OCHOBHbIE MpaBa JinL, YCTaHOBMEHHble KOHCTUTYUMENR, nnu
Hapywas npuHuMn pasgeneHnsa BnacTten. Takag cutyaumsa MoxeT
CNOXWUTbCS Kak BCNeACTBME OCO3HAHHbLIX AENCTBUI 3akOHoZaTeNs

1 .
BCE, 4TO N3n0XeHO B HAcCToSALWEM pedepaTte, ABASETCS INYHBIM MHEHNEM

n ybexneHmemM aBTopa 1 He ABNsSeTcs 0053bIBaOLLIUM OIS Kakoro-nmbdo
opraHa uam y4ypexaeHusi, B KOToOpom paboTaeT aBTop.

MapnameHT JlaTBuincko Pecnybnukn.

Cwm., Hanpumep, nyHKT 15.4 Pewenuna KoHctutyumoHHoro Cyma ot 19
nekabps 2011 roga no geny Ne 2011-03-01.
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B XO4e peanuaaumn ero noanuTmyeckoi Bonn?®, Tak 1 HEOCO3HaHHO
— M0 HE3HaHMIO HOPM KOHCTUTYLIMM MU HEBHUMAHUIO K HUM CO CTO-
POHbI 3aKkoHoZaTens. B cBA3M C 3TMM BO3HMKAET HEOOXOOMMOCTb
KOHTPOJINPOBATb AEATENbHOCTb 3aKOHO4ATENS Ha NPeaMET ee CO-
otBeTcTBUS KOHCTUTYUMN, Tak Kak «B AEMOKpaTnyeckom pecnybnu-
Ke napnamMeHT A0JKEH cobnoaaTe KOHCTUTYLMIO U APYr1Me 3aKOHbI,
B TOM 4ucne Te, YTo OblIM NPUHATEI caMUM napnamMmeHTom»®., 060-
CHOBaHMe 9TOro yTBEPXAEHUS CrneayeT nckatb B TOM, YTO OrpaHu-
YeHUs, YCTAHOBJIEHHbIE OS] Kako-NnMbo N3 BETBEN rocyaapCTBEH-
HOI BNacTu, camu no cebe HNYEro He 3Ha4aT, ec/in He CyLLecTByeT
3P DEKTUBHOIO MEXaHN3Ma OTMEHbI akTa, KOTOPbI HapyLwaeT npa-
BOBbl€ HOPMbI BbICLUEN IOPUAMNYECKON CUbI®.

[2] KoHcTuTyumoHHeIh Cyn, 9BNSieTCA OPraHOM KOHCTUTYLIMOH-
HOro KoHTpons JlatBuickon Pecnybnuku. B nepBylo ovyepedb OH
OCYLLECTBJIFET KOHTPOJIb COOTBETCTBUA 3aKOHOB, MPUHATBLIX 3aKO-
HopaTenem, nonoxeHmam KoHctutyummn. Ctatess 85 KoHCcTUTyuum
HapenseT KOHCTUTYUMOHHbI Cya, 3KCKO3MBHOW KOMMETEHUUWEN
No NPU3HAHUIO HEAENCTBUTENIbHBIMU 3aKOHOB U APYruX akToB WUau
nx 4yacten. B npaBoBeneHUM rnpaBo KOHCTUTYLIMOHHbLIX CyOOB Npu-
3HaBaTb NMPaBOBbIE HOPMbI HEAENCTBUTESNbHLIMU NPUPABHMBAETCA K
dYHKUMKM 3akoHopaTens’. OgHako C YYeTOM TOro, YTO KOHCTUTYLN-
OHHbI Cya, MOXET NULLb OTMEHUTH NPABOBYIO HOPMY, HO HE MOXET
NPUHATbL HOBYIO NpaBoByto HOpMy, Cya Ha3blBalOT «HEraTUBHbLIM 3a-
KOHoAaTenem».

[38] HecmoTpsa Ha TO, 4To KOHCTUTYUMOHHOMY Cyay He npucyLia
3akoHogaTenbHas GyHKUMS B ee KllaCCUYeCKOM NOHUMaHUK, peLue-
HVS KOHCTUTYUMOHHOro Cyaa okasbiBaloT 3HAYMTENbHOE BAUSHUE Ha

4 Paspen |l aHHOTaLMM K 3aKOHONPOEKTY «O BbiNAaTe roCcyapCTBEHHbIX MNEH-
CUI N TOCYAapCTBEHHbIX Nocobuin B nepuoa ¢ 2009 no 2012 roa». B ceTtu:
http://titania.saeima.lv/LIVS/SaeimalIVS.nsf/0/O0BEB9E49A7761574C-
22575D6003F82487?0penDocument [mpocMoTpeHo 12 nions 2012 roapal.
Pewwenune KoHctutyumonHoro Cyana ot 22 ¢pespans 2002 roga no geny Ne
2001-06-03, nyHKT 4 4acTK BbIBOAOB, Latvijas Vestnesis, 26.02.2002, Ne
31 (2606).

FamunbToH A. @epepanuct Ne 78. B cetu: http://grachev62.narod.ru/
Fed/Fed_78.htm [mpocmoTpeHo 12 nioHa 2012 ropa].

Jekabsons G. The principle of supremacy and national constitutional law.
Riga, Graduate School of Law; Copenhagen Business School, 2002.
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CYLLECTBYIOLLYIO B rOCYAapCTBE HOPMATMBHO-MPABOBYIO CUCTEMY U
NMPaBOBYIO PEASIbHOCTb. OTO BAINSIHME HAMNpPaB/IEHO, B YACIE NPOYEro,
Ha ynydlleHne Ka4yecTBa HOpMaTUBHbIX akToB. MimeeTcsa B BuAy, 4TO
KoHcTuTyumoHHbii Cyn nMeeT onpeneneHHoe BansHMe Ha ceobony
nencteuin 3akoHopgatens. OgHako co3gaHMe HOPMAaTUBHbLIX NPaBo-
BbIX aKTOB HAXOAUTCSH UCKIIOYUTENBHO B KOMMNETEHLMN 3aKoHoaaTe-
nsa. Takmm o6pa3oM, HeOBXO0OUMO YCTaHOBUTL MPaHuLbl KOMMETEH-
umn KoHctutyumonHoro Cyaa, 4tobbl Cyn He mmen BO3MOXHOCTU
Heob6OCHOBaHHO OrpaHuyMBaTb cBOOOAY AEWCTBUIA 3akoHoOaTens,
npuHMMas Ha cebsa peann3aumio ero GyHkUMIA. B cBsS3Kn ¢ 9TM Heob-
XO0OMMO npoaHanmauposaTtb nosHoMmoume KoHcTtutyumoHHoro Cyaa
BO3naraTb Ha 3akoHoAaTens 06s3aHHOCTb MO MPUHATMIO NPABOBOWA
HOPMbI (NPAaBOBOrO akTa) onpefefieHHOro coaepxaHus. B pamkax
HaCTOSILLLEro UCCNeOoBaHUs BbISICHAIOTCSA coAepxaHme n dopma
YNOMSIHYTOr0o NOSIHOMOYUS.

1. KoHCTUTYLMOHHBIV Cya B pamMKax NpUHLMNA pasaeneHus
BNacrTemn

[4] MpaBo KoHcTuTyumoHHoro Cyaa BO3N0OXUTb HA 3akoHoAaTe-
N5 006513aHHOCTb MO MPUHATUIO NPaBOBOWM HOPMbI CrieayeT paccma-
TpuBaTb B KOHTEKCTE NPUHLUMNA pasfeneHns snacten. PasoeneHuve
B/laCTEN NPe3MUPYET MPaBO U 00A3aHHOCTb KaXA0ro KOHCTUTY-
LIMOHHOIo opraHa cnegutb 3a OesTeNbHOCTbIO APYrMX KOHCTUTYLM-
OHHbIX OPraHoOB N COTPYAHUYATb C HUMU, HOPMUPYS MEXAHM3M B3a-
MMHOrO KOHTPOJIA U paBHOBecus BeTBeilt BnacTué. Takum obpasom,
paspeneHme BNacTen SABASETCS HEOCMOPUMbIM KOHCTUTYLMOHHbLIM
npuHuMnom. Ero aHavyeHne npossnaeTcs B pacnpeneneHmm noanTm-
4YECKOro BANAHUS MEXAY TPeMS BETBAMN BNACTU C LLENbIO CO34aHUS
cbanaHCMpOBaHHOM MoAEeNN peannsauymn rocyaapcTBeHHOM BnacTi®.
locynapcTBeHHas BnacTb pasfensieTcs He TONbKO GYHKLIMOHANbLHO,
TO €CTb Ha 3aKOHOOATENBCTBO, FOCYAAPCTBEHHOE YNPaBiEHNE U OCY-

8 Pewenne KoHcTuTyumoHHoro Cyaa ot 22 uions 2010 roga no geny Ne

2009-111-01, nyHkT 29.1, Latvijas Véstnesis Ne 100 (4292), 28.06.2010

% MynkT 3 yacT BLIBOAOB pewenns KoucTutyumonHoro Cypa ot 24
mapTta 2000 roga no geny Ne 04-07(99), Latvijas Véstnesis Ne 113/114
(2024/2025), 29.03.2000.
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LEeCTBIEHNE NPABOCYANS, HO U MHCTUTYLIMOHANIbHO — B 3aBUCUMO-
CTM OT KOMMETEHUNU Kaxaoro opraHa. Kpome Ttoro, gyHKUMOHANb-
HOE AefleHne rocyaapCTBEHHOM BNACTN HE NOEHTUYHO MHCTUTYLIMO-
HanbHOMYy. He Bcerga koMneTeHuus y4pexaeHuin NoHOCTbIO BXOAUT
TONbKO B OOHY M3 TPEX BETBEN rOCyNapCTBEHHOM BnacTtu. B uensax
obecneyeHns aPpPekTBHOIO OYHKLUMOHNPOBAHUSA rocynapcTea, a
TaKke CO30aHUS CUCTEMBI «COEPXEK U NPOTUBOBECOB» TPEX BETBEN
rocyaapCTBEHHOM BNACTM O0MYCKATCA OTCTYMJIeHUs — napannesb-
HO peanu3auuun QyHKUMIA OOHOM BNacTU AN opraHa MOXET ObITb
npeaycMoTpeHa KoOMMeTeHuus (3agaya) no y4acTmio B peanvsauum
dyHKUMA gpyror Bnactu. PaszgeneHne rocygapCcTBEHHOM BAAaCcT Ha
WHCTUTYLUMOHANIbHOM YPOBHE HE UCKIoYaeT nepeaady GyHKUNM oa-
HOI BETBM BNACTW OpraHam, KOTOpble BXOAAT B APYryl0 BETBb FOCY-
JapCcTBeHHo Bnactn'®,

[5] KoHcTuTyumoHHbIn Cya, peann3ysa GYHKUUIO KOHCTUTYLIMOH-
HOro KOHTPOJIS, OCYLLECTBASIET MPOBEPKY HOPMATUBHbIX akTOB. KOH-
CTaTnpoBaB HECOOTBETCTBME NPaBOBOM HOPMbI, NOABEPILLENCH KOH-
CTUTYLIMOHHOMY KOHTPOJIO (JaNiee — OCMOPEHHOWN HOPMbI), TpeboBa-
HUAM KoHCTuTyuumn, KoHCTUTYUMOHHBI Cya, NpU3HAEeT OCNMOPEHHYIO
HOPMY He COOTBeTCTByOLEN KOHCTUTYUMN N HELENCTBUTENLHOMN.
Takmm obpazom, KOHCTUTYUMOHHBIN Cya, ABASIOWNIACS OpraHoM Cy-
nebHol Bnactu'!, «<ucknoyaeT» NpaBoByi0 HOPMY M3 HOPMATUBHOIO
PErynMpoBaHns U TeEM CaMbiM MPOHMKAET B 3aKOHOAATENbHYIO QYHK-
umio. CnepnoBaTenbHO, MHCTUTYLMOHANbHO KOHCTUTYUMOHHBIN Cya,
NPUHaANEXuT K cynebHoi BnacTu, a GyHKUMOHANbHO — K BlacTh 3a-
KOHOAATENbHON.

[6] Ha ocoboe MecTo KOHCTUTYLMOHHOrO cyda B cucteme
pasgeneHus Bnacten ykasan npodeccop laHc Kenb3eH (Hans
Kelsen), noo4epPKHYB, YTO «MMEHHO NO3TOMY aHHY/IMPOBAHME He-
KOHCTUTYLLMOHHbIX aKTOB A0JIKHO ObITb LOBEPEHO OpraHy, He 3a-

a0

19 peiienne KonctutyumonHoro Cyaa ot 20 pekabpsi 2006 roga no geny Ne
2006-12-01, nyHkT 14, Latvijas Vestnesis Ne 206 (3574), 28.12.2006.

I CornacHo craTtbe 1 3akoHa o KoHcTuTyumoHHoMm Cyae KOHCTUTYLUMOHHbIN
Cyn siBnsieTcst He3aBMUCKMbIM opraHoM cyaebHo BnacTu, paccMmartpmBa-
oMM gena B npeaenax kKoMneTeHuum, ycTaHoBNeHHon KoHcTuTyumnen n
3akoHoM 0 KoHcTuTyumoHHom Cyge.
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BUCALLEMY OT NMapfiaMeHTa 1, cnegoBaTefibHO, OT Nobol aApyromn
rocygapCTBEHHON BNacTWU, TO €CTb Cyay WU KOHCTUTYLUOHHOMY
TpubyHany»'2. FaHc Kenb3eH BBeN B TEOPUIO KOHCTUTYLMOHHOIO
npaBa TakXe MOHSITUE «HeraTuBHbIA 3akoHogaTeNb». CornacHo
pa3paboTaHHOW UM KOHLENUMWU, NapiaMeHT aBNsSeTCs «NO3UTUB-
HbIM 3aKkoHoLaTeNeM», NPUHUMAIOLLLMM NPaBOBLIE HOPMbI. B cBOIO
oyepenpb, KOHCTUTYLMOHHBIN Cyh, ABASETCS «HEraTUBHbIM 3aKOHO-
patenem», KOTOpPbI MOXET 3T HOPMbl OTMEeHUTb. CornacHo aTon
KOHLLEMUUN, KOHCTUTYLIMOHHbIE CyAbl HE MOTYT HU GOPMYINPOBATh
npaBoOBbIE HOPMbl UAN AaBaTb 3akKOHOZATENIO YPE3MEPHO AeTa-
NM3MpPOBaHHbIE PeKOMeHOauMn', HM 3amMellaTb 3akoHodaTens u
BMELLUNBATLCA B peanusaumio ero GyHkumin'4, Ecnu 6bl KOHCTUTY-
LMOHHbIE CyAbl 3TO Aenanu, Hapywarncs 6bl MpUHUMN pasaeneHns
BflacTen, U KOHCTUTYLMOHHbIN cyn dakTU4ecknm cTaHoBuiCs Obl
«MO3UTUBHbLIM 3aKoHoJaTenem». s

[7] B KOHTEKCTE KOMMETEHUNN KOHCTUTYLMOHHbIX CYOd0B BBE-
neHHas MaHcom Kesnb3eHOM KOHUENUMSA «HeraTMBHOIMO 3akoHoha-
Tensl» OCHOBbLIBAETCH Ha 3aK/IOYEHUN, YTO KOHCTUTYLIMOHHLIA CYLA,
[OMONHAET NnapnameHT B peanm3aumn GyHKUUN KOHCTUTYLMOHHOMO
3aKkoHoparenbcTBa. Ha npakTmke e KOHCTUTYLMOHHbIA Cya, 4acTo

12 Kelsen H. La garantie jurisdictionnalle de la Constitution. Revue de droit
public et de la sciene politigue en France. Paris, 1928, N.2. p.198. Lin-
TMpyeTca n3 cnegywowero ncrtoyHuka: Pleps, J., Pastars, E., Plakane,
|. Konstitucionalas tiesibas [KoHcTuTyumoHHoe npaso]. Riga: Latvijas
Veéstnesis, 2004, cTtp. 593.

Kovajevska A. Satversmes tiesas kompetence likuma neesamibas gadiju-
ma [KomneTteHuma KOHCTUTYLUMOHHOIO Cyaa B Cilydae OTCYTCTBUS 3aKO-
Ha]. OnybnmkoBaHo B cneaytouwem nsnanunn: Ultra vires doktrina konsti-
tucionalo tiesu prakse. Lietas ierosinasana Satversmes tiesa [[okTpuHa
ultra vires B NpakTuUke KOHCTUTYLMOHHbIX CcynoB. Bo3byxaeHve pena B
KoHcTuTyunoHHom cype]. Satversmes tiesas 2007. gada konferences
materialu krajums. Riga, TNA, 2008, ctp. 176.

4 HecmesHosa C. O BO3MOXHOM BAUSIHUM KoHcTtuTyumoHHoro Cyaa Poccuinckom
®depepaumn Ha 3akoHopatenst // AkTyasnbHble BONPOCHI KOHCTUTYLMOHHOMO
npaeocyaus. — Mocksa: Bontepc Knysep, 2011.-C. 171-172.

> Klucka J. The role of the Constitutional Court with regard to the Legislator.

B cerm: http://www.venice.coe.int/docs/2001/CDL-JU(2001)032-¢.asp

[mpocmoTtpeno 13 uronst 2012 rogal.
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NPOHUKAET B caMy KOMIMETEHLMIO KOHCTUTYLIMOHHOIO 3aKkoHoaTe-
Ns, pewast BONpocChbl KOHCTUTYLIMOHHOIO NpaBa BMECTO KOHCTUTYLM-
OHHOro 3akoHoaaTens'®. 1o o6bACHAETCH TEM, YTO B HAcTosLlee
BPEMS POJIb U MECTO KOHCTUTYLIMOHHbIX CYA0B B AEMOKPATUYECKOM
NpaBoOBOM rOCYAapCTBE, a TakXKe CNOXHbI xapakTep oen, paspelua-
€MbIX B 9TMX cyaax, yBOASAT CyAbl OT KENIb3EHOBCKOW K/1aCCUYECKOMN
MOAENN KOHCTUTYUMOHHOro cyna. C TeYeHMeM BPEMEHU KOHCTU-
TYUMOHHbIE CyObl, NPOSBASAS aKTUBU3M, U3 «HEraTMBHOIO 3aKOHO-
JaTens» 4yacTo NpeBpallaloTCs B «MO3UTUBHOIO 3akoHodaTens»',
Bbl3blBas ANCKYCCUN O MECTE KOHCTUTYLMOHHOIO cyaa B MexaHn3-
Me paspgeneHus BrnacTteil. KOHCTUTYUMOHHbIE Cyabl, OCYLLECTBSS
KOHCTUTYLMOHHBI KOHTPO/b, BCE Yallle B peLleHnsax dopmMynmpyoT
NpsiMble yKasaHus Mo CoAep>XaHUio HOPMAaTMBHOIO akTa, KOTOPbI
3aKkoHoAaTesto cnenoBasno Obl MPUHATL, YTOOLI YCTPaHUTb MPOTUBO-
pedne Mexay OCNopPeHHbIMM HOPMaMU U KOHCTUTYUWER. 3TO OfHO-
3HAYHO cyXaeT rpaHuLbl CBOOOAbI AENCTBUI 3akoHOoAaTeNs. Takum
06pa3oM, KOHCTUTYLIMOHHbIE Ccyabl B EBpone npecTynaloT rpaHu-
Ly, KOTOpY!o, cornacHo koHuenuuun KenbaeHa, gosxeH cobnoaatb
KOHCTUTYLMOHHBI CY[ KakK «HeraTMBHbIN 3akoHodaTenb»'¢. MoaTto-
MY BaXHO 00603Ha4YUTb rpaHuLbl komneTeHunn KOHCTUTYLIMOHHOIO
Cyna, KoTopble N03BONAT M3bexaTb HE0OOOCHOBAHHOIO BMeLLaTe lb-
CTBa B KOMMETEHLMIO 3aKOHOAATeNsl, 04HOBPeMeHHO obecneynBas
BEPXOBEHCTBO KOHCTUTYLMU, @ Takke CNocoOCTBYS NMPUHATUIO Ka-
YeCTBEHHbIX HOPMaTUBHbIX aKTOB.

16 pleps J. Satversmes iztulkoSanas konstitucionali tiesiskie un metodolo-

giskie problémjautajumi [Mpo6nemMHble KOHCTUTYLIMOHHO-NPABOBLIE U
MEeToA0/I0rMYecke BONpochl TonkoaHna KoHncTuTyuuun]. Promocijas
darbs Latvijas Universitate, Riga, 2010, ctp. 192. B ceTu: https://luis.
lanet.lv/pls/pub/Iuj.fprnt?I=1&fn=F130724837/Janis Pleps 2010.pdf
[mpocmoTpeHo 12 nioHa 2012 roaa].

17" Smith E. Constitutional Courts as ,Positive Legislators”. B ceTu: http://

folk.uio.no/giudittm/IACL_10_Courts%20as%20positive%20legislators.
pdf [mpocmoTpeHo 10 nioHa 2012 ropal.

Pinelli C. Concept and Practice of Judicial Activism in the Experience of
Some Western Constitutional Democracies. B cetu: http://www.venice.
coe.int/docs/2007/CDL-JU%282007%29029-e.pdf [npocmoTpeHo 10
nions 2012 ropa].
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2. NMonHomoune KoHcTUTyuunoHHoro Cyna BO3J10XUTb
Ha 3aKoHopaTens 0693aHHOCTb MO MPUHSATUIO
npaBoBOil HOPMbI (aKTa) onpeaesieHHOro cogepXXaHns

[8] 3aknioueHmnsa KoHctuTtyuuoHHoro Cyma ¢popMynupyloTca B
onpeneneHHon npoueccyanbHON GopMe — PeLLUEHNN — N ABASIIOTCH
obasbiBaloWmMMM gns camoro KoHctutyuuoHHoro Cypa n ans 3ako-
HopaTtens. Ecnu koHcTaTupyeTcss HECOOTBETCTBME OCMapMBaEMON
HOopMbl TpeboBaHuaMm KoHcTtuTyuuu, Cyn npu3HaeT Takylo HOpMY
HepencTBuTenbHOM. 3aknoyeHns KoHctutyumoHHoro Cyaa, Beipa-
XEHHblE TakuM 06pasoM, ABnS0TCa 06weoba3aTenbHbIMU, U 3aK0o-
HopaTeNlb 0653aH MX y4MTbiBaTb. 3akoHOAATeNlb OO/KEH n3beratb
CBOUX NPEXHMX OLLIMBOK, Ha KOTopble ykazan KoHCTUTYUMOHHbIN Cya,
M TakuM 06pa3oM Takxke yyyllaTb Ka4eCTBO HOPMATUBHOIO perynu-
poBaHus.

[9] UNcknioyeHmne OCNOPEHHOW HOPMbI U3 HOPMATUBHOIO pery-
NINPOBaHMS MOXET BbI3BaTb pasnuyHble nocneacteus. OHO MOXET
yy4LWUTb NPaBOBOE PEryaMpoBaHne, HO MOXET U NPUBECTU K XYA-
Len cutyaumm, 4em Ta, 4TO Mena MeCTO NPY NpeapiayLLEM perynm-
poBaHnM (OCMOPEHHOM HOPME), TaK Kak PerynmpoBaHme OTCYTCTBYET
BoobLe. MoaTomy KOHCTUTYLMOHHEIM Cya B CBOMX PELUEHUSX TLUa-
TeNbHO OLLEHUBAET NOCNEeACTBUSA, KOTOPbIE MOXET Bbl3BaTb OTMEHA
HOpMbI'®. B cBOei npakTuke Ans paspelleHus Takmx cutyauuii Cyn,
NPUMEHS pasfnYHble NPUEMbI:

(1) otmeHsasa Hopmy, Cya ykasbiBaeT perynmpoBaHue, KOTopoe
HaOIEXUT NPUMEHSATbL B MPABOOTHOLLEHUSX:

- MPUMEHATb HEMOCPEACTBEHHO NPaBOBYIO HOPMY 60oJEee BbICO-
KO I0pUANYECKON CUbI?;

1 Bonee passepHyto cMm.: Kytpuc ., Crane A. TpaBoBble NMOCAEACTBUS

peweHnit KOHCTUTYLUMOHHOrO cyga B YKPEMJEHUN KOHCTUTYLMOHHOIO
nopsiaka: npaktmka KoHCTUTyumoHHoro cypa Jlateuiickoin Pecny6nmnkm
// AnbmaHax "KOHCTUTYUMOHHOE NpaBoCyane B HOBOM ThiCa4enetum”. —
EpeBaH: Hxap, 2011. - C. 99-104.

20 pewerue KoHcTtuTyumoHHoro Cyaa ot 6 Hosi6ps 2003 roga no geny Ne

2003-10-01, nyHKT 7 yacTu BbIBOOOB, Latvijas V stnesis Ne 157 (2922),
07.11.2003.
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- MPUMEHSATb aHTUKOHCTUTYLIMIOHHYIO HOPMY [0 BHECEHUS
rnonpasokK, HO ¢ cobnogeHnemM KoOHCTUTYLMN?' U N3N10XKEeH-
HbIX B peLleHNN BbIBOOOB?;
- NPUMEHSITb paHee CyLLEeCTBOBaBLUEE PEryNMpoBaHmne?;

(2) Cyn onpenenseTt gaTty, 40 KOTOPOW HOpMa NpoaosiXaeT
OEeNcTBOBaTb, AaBasi 3aKOHOAATESNIO BPEMS HA NPUHATUE pPErynn-
pPOBaHUs, COOTBETCTBYIOLLEro KOHCTUTYLMK;

(3) Cyn onpepnenseT gaTy yTpa4yMBaHus HOPMOW CUIbl B CIy-
Yyae, ecnu He GyaeT BbIMOMHEHO KOHKPETHOE YCOBUE (Tak Ha3bl-
BaeMbl€ pPeLLEHMS C YCIIOBMEM)?4,

[10] O6s3aHHOCTL 3aKoHOOATENs MPUHATb HOBYIO MpPaBO-
BYIO HOpPMY, BHECS MOMpPaBK/ B NPaBOBblE HOPMbl MW OOMNOSIHUB
HOPMATMBHOE PEryInMpoBaHME, TECHO CBA3aHa C WUCMOJIHEHNEM
peweHus. VIcnonHeHne peLleHns SBASeTcs OAHOM U3 cTtaaui
KOHCTUTYLMOHHOIO CyAONpOM3BOACTBA, OAHAKO B 3akoHe O KoH-
CTUTYUMOHHOM Cyae (B OTinyme OT 3aKOHOB APYrnx rocyaapcTs O
npouecce KOHCTUTYLIMOHHOIO cyaa) OHO expresis verbis He npe-
OYCMOTPEHO. OTO He 03HavaeT, 4To B Npouecce KOHCTUTYLMOHHO-
ro Cyna HegocTaeT 3TOW NpoueccyanbHOM cTaann. YNOMSHYThIN
@dakT, C 04HOMN CTOPOHbI, MOXET CO34aTb OnpeaeneHHble npobne-
Mbl, OHAKO, C OPYro CTOPOHbI, OH N03BoNSAeT KOHCTUTYLIMOHHO-
My Cyny B KOHKPETHOM crlyyae, oLeHMB 06CTOSTeNbCTBa AeNa,
CaMoOMy HENoOCpPeACTBEHHO B PELUEHUU OMPEenEnUTb MexaHVU3Mm
NCNONHEHNS 3TOro peweHus. MNMpeanucaHng, AaHHble 3aKOHOAA-
Teno Takmm cnocobom B pelueHmax KoHctutyumonHoro Cyna, B
nepBylo o4Yepeab HanpaefieHbl HA UCTMOJIHEHNE CaMOro PeLLeHns
21

Pewenne KoHctutyumoHHoro Cyna ot 23 Hosi6pst 2006 ropa no peny
Ne 2006-03-0106, nyHkT 35.2, Latvijas VEstnesis Ne 192 (3560),
01.12.2006.

Pewenne KoHctutyumoHHoro Cyga ot 11 anpens 2007 roga no aeny Ne
2006-28-01, nyHKT 22, Latvijas Vestnesis Ne 62 (3638), 17.04.2007.

PeweHune KoHctuTyumoHHoro Cyna ot 16 gekabps 2005 roga no geny
Ne 2005-12-0103, nyHkT 25; PeweHne KoHctuTyumoHHoro Cyaa ot 4
aHBaps 2007 roga no geny Ne 2006-13-0103, nyHkT 13, Latvijas Vést-
nesis Ne 203 (3361), 20.12.2005.

PelwweHne KoHctutyumonHoro Cyna ot 29 okta6psa 2003 roga no geny

Ne 2003-05-01, noctaHoBnstowas 4actb, Latvijas Vestnesis Ne 152
(2917), 30.10.20083.

22

23

24
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KoHcTtuTtyumoHHoro Cypa. Takne npennucaHust obbl4HO BKIHOYA-
I0TCS B 3aBeplLUeHne 4acTu BbiIBOAOB pelleHns KOHCTUTYLMOHHO-
ro Cyaa, a B OTAENbHbIX C/lydasx — HEMOCPEACTBEHHO B MOCTAHO-
BnsoLYyto YacTb. Ctatben 32 3akoHa o KoHcTuTyuuoHHom Cyae B
yuce NPoYero yCTaHOBMIEHO TO, YTO 06S3aTENbHbIN XapakTep HO-
CUT He TOJIbKO U3JI0KEHHOE B PELLIEHMN MOCTAHOBJIEHNE, HO U MPU-
BeJEHHas B PeLLEHMN NHTepPMpeTauns COOTBETCTBYIOLEN NpaBo-
BOV HOpMbI. Takum ob6pa3om, 06a3aTenbHON cunoi obnagaloT U
BbIBOAbl KOHCTUTYUMOHHOro Cyaa o Heo6xoaMMOCTH ONpeneseH-
HOro HOPMAaTMBHOIO PEryNPoBaHNS, Tak Kak 3Tu BbIBOAbI U3nara-
I0TCS NPU packpbITUK copepXxaHus Hopm KoHcTuTyumn. B cBsian
C 9TUM HeobX0OMMO yKas3aTb, YTO MPaBO OMNPEAENUTbL BOMPOCHI,
CBSI3aHHbIE C UCMOJIHEHNEM PELLEHUS, BbITEKaeT n3 ctaten 1 n 85
KOHCTUTYLMN, TO €CTb U3 NPMHLMNA BEPXOBEHCTBA KOHCTUTYLIVN.

[11] Onpenensia cooepxaHue n obbem npasa KOHCTUTYLUM-
oHHoro Cyna paBaTb 3akoHopaTenio obsizatesibHble Npeanuca-
HUS MO MPUHSATUIO HOPMATUBHOMO PEryaMpoBaHnsl, Heob6XxoanmMo
YYUTBIBATh, YTO MPUHATME NPABOBOr0 PETrYIMPOBaHUS B rocyaap-
CTBE HaxoOUTCS UCKIIIOYMTESNIbHO B KOMMETEHLNM 3aKOHOAaTENS .
OTO 0O3HayaeT, YTO TOJIbKO 3aKOoHoAaTeNb OugeHMBaeT, HeOOXO-
OMMO N1 HOPMAaTUBHOE PErynpoBaHVE, U ecanm Heobxoammo
— ONS KakMX MUMEHHO MpPaBOOTHOLLIEHWUI, a Takxe onpeaenser
cofiepxaHne Takoro HopMaTUBHOMO perynmpoBaHus. KOHCTUTY-
LUMOHHbIN Cyph, ykasan, 4To «C TOYKM 3peHust KoHCTuTyuum obsa-
3aHHOCTb 3aKkoHOJATeNss He NPOCTUpaeTcs Aanee obecneyeHus
TOro, 4tobbl MPaBOBOE PErynMpoBaHMe He Hapywano Tpebo-
BaHWS NPaBOBbLIX HOPM BbICLUEN IOPUONYECKONM CUMbI, B MEPBYIO
ouyepenb KoHcTUTYUMKN»?%, Takum obpasom, TpeboBaHne 0 Heob-
XOAMMOCTM NPaBOBOr0 PEryMpPoBaHNS UK AaxXe 0 KOHKPETHOM
€ro CoaepXaHnn MOXeT BbITEKATb U3 HOPMATMBHLIX 2aKTOB 6onee
BbICOKOW I0PUAMYECKOI CUIbI U HE OrpaHMYNBaeTCs €ANHCTBEH-
HO BoNel 3akoHopatens. NMoatomy KoHCTUTYLUMOHHBIN Cyn pea-
N3yeT CBOE MpaBO BO3/I0OXUTb Ha 3akoHoAaTenss 0683aHHOCTb

% pelenne KoHCTUTYLMOHHOTO Cyaa oT 7 okTs6ps 2010 roga no aeny Ne
2010-01-01, nyHkT 15.2, Latvijas Vestnesis, Ne 161 (4353), 12.10.2010.
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MO M3MEHEHUIO NN NPUHATUIO MPABOBO HOPMbl TOJIbKO B paMm-
Kax KOHCTUTYLMOHHOIO KOHTPONS, Tak kak komneTeHuus KoHcTu-
TyumoHHoro Cyaa Takxe orpaHmyeHa KoHcTtutyumen n obwmmm
NpaBoOBbIMM NPUHLUMNAMMU.

[12] YT0ObI M3bexaTb cuTyaumu, B KOTOPOW B peaynbraTte
KOHCTUTYLIMOHHOWN MPOBEPKN HAPYLLAETCH NPUHUMN pasneneHus
Bnacter, KoHCTUTyunoHHbIA Cyn B CBOMX pelleHunsix mnsberaet
dopMynmMpoBaHnsa NPaBOBbIX HOPM WX OMPEAENEHNS TOro, Kakmnm
06pa3oM 3akoHomaTeno cnenosano Obl X chopPMynMpoBaTL?.
AHanunanpys peweHuns KoHcTutyuuoHHoro Cyaa, MOXHO 3akiio-
YnTb, YTO KOHCTUTYLMOHHBbIN Cya, NCMNONb3yeT HECKOMLKO NPUEMOB,
HanpaBfEHHbIX HA YCOBEPLUEHCTBOBAHNE HOPMATMBHOIO pPerynu-
pOBaHWSA 1 BO3narawLmx Ha 3akoHoaaTeNsi 06593aHHOCTb BHOCUTL
B 9TO PErynMpoBaHue nonpaekn. Bo-nepBbix, B xoAe OueHKU ocna-
prBaemMom HoOpMbl KOHCTUTYUMOHHBLIN Cyg, MOXET NPU3HATb, YTO HE
HOpMa LIEIMKOM, a NVLLb €€ 4acTb HE COOTBETCTBYET KOHCTUTYLMN
1 yTpaymeaeT cuny?’. Takum 06pas3oM yCcTpaHsaeTcs NpoTMBopedne
C HOPMaMW BbICLLEN IOPUANYECKON CUSbl U B TO Xe BpemMs coxpa-
HAETCS CYLLECTBYIOLLLEE HOPMATMBHOE PErynMpoBaHune, MpUYeM
3a 3aKOoHOoOATeNleM COXpaHsieTcs oOLMpHas cBoboga OeNCTBUIA.
Bo-BTOpPLIX, KOHCTUTYUMOHHBLIN Cyn B CBOEM MOCTAHOBAEHUN MO-
XeT NpeaycMOTPETb YCOBME, NMPU HAcTYMIeHNN KOToporo Gyanet
MMeTb MECTO COOTBETCTBME UJIN HECOOTBETCTBME OCrMapuBaemMomn
HOPMbI NOAOXeEHNAM KOHCTUTYUMN. HacTb TpeTbsl cTaTb 32 3akoHa
o KoHcTuTtyumoHHom Cyae onpenensieT obLmin NpUHUMN yTpainea-
HWSI OCMOPEHHOM HOPMOW CUibl, «ecnn KOHCTUTYUUOHHLIN Cya, He
yCTaHOBWN MHOE»?8, [NepBoHaYaNibHO CNoBa «yCTaHOBWJSI MHOE» Ha
NpakTnkKe NPOSIBAANINCD TONbKO Kak MHOW MOMEHT, B KOTOPbI ocna-
pvBaemMasi HopMa yTpaunmBaeT Cuiy, Hanpumep, «C MOMeHTa n3aa-

% Kitris G. Likumu robi un Eiropas konstitucionalas tiesas. Eiropas
konstitucionalo tiesu konferences XIV kongress. Jurista Vards, 1 wrons
2008 roma, Ne 24.

7 Cwm., manpumep, Pemenne Koncturyumonnoro Cyna ot 14 ceHtsbps
2005 roma mo memy 2005-02-0106, mocTaHOBIArOmAas 4acth, Latvijas
Vestnesis Ne 148 (3306), 16.09.2005

Satversmes tiesas likums [3akon o Koncrutymmonnom Cyme]: LR
Likums. Latvijas V@éstnesis, Ne 103(588), 14.06.1996.
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HUS akTa». TeM He MeHee HoBeLwas npakTnka KOHCTUTYLIMOHHOIO
Cyna cBMaEeTENbLCTBYET O TOM, YTO CNOBA «yCTAHOBWJT MHOE» Takxke
VMHTEPMNPETMPYIOTCHA TakuM 006pa3omMm, YTO BKIKOYAIOT U Kakoe-1nbo
KOHKpeTHoe ycnoBne?. K pewleHmam ¢ ycnosmem KOHCTUTYLMOH-
Hbii Cya, yalle Bcero npuberaet, npu3HaBas HOPMY He COOTBET-
CTBYIOLLEN NPABOBbLIM HOPMaM BbICLUEN IOPUANYECKON CUMbI. ITO
CTUMYNMPYET 3aKOHOAATENS K MOUCKY PELLIEHUI, TaK KaK B MPOTUB-
HOM cny4ae Hopma yTpaTuT cuny® . B oTaesbHbIX Cly4asx pelieHme
C YC/IOBMEM BKJIIOHAETCA B KOMOMHAUMIO C COOTBETCTBMEM HOP-
Mbi®!. MimeeTcs B Buay, 4to Cya npu3HaeT ocrnapuBaemMylo HOpMy
COOTBETCTBYIOLLEN KOHCTUTYLIMM C OrOBOPKOM, YTO AO/IKHO BbINOJI-
HATBLCS KOHKPETHOE ycnosue. OaHako cneayeT npu3Hath, 4TO Takast
dopMynnpoBKa peLleHns He BNOJIHE yAAa4yHa, Tak Kak He CTUMYU-
pyeT 3akoHogaTens K npuBeaeHU0 NPaBOBOro PEryanpoBaHus B
nopsaok. Mostomy Takyto GopMy MOXHO NPUMEHSATL TOMLKO B CIy-
yasx, kKorga ocnapvBaemMasi Hopma no cytn cootrsetcTsyet KOHCTU-
TYUUU, HO BOSHMKAIOT NPOGNEMBI C ee NMpPaBuiibHbIM TOJIKOBAHUEM
MU NpuMeHeHneM. Takoe NoCcTaHOBNEHWEe, N0 CYTW, yKa3biBaeT Ha
TO, YTO HOpPMa COOTBETCTBYET KOHCTUTYLMU TONMBKO B MPUBEAEH-
Hoi Cynom nHtepnpetaunmn®, B-tpeTbnx, KOHCTUTYLUMOHHBIN Cyn,
B CBOMIX MOCTAHOB/IEHNSAX NCMNONB3YET GOPMYNUPOBKY «B TOM MepPe,
B Kakolr HOpMa He NpeaycMaTpuBaEeT ... HOPMa He COOTBETCTBYET
KoHcTuTyumn»*2, Takum o6pasom, ocropeHHasi HopMa yTpadnBaeT

» Cm. Pemrenne Koncturynnonsnoro Cyza ot 27 Hosi6ps 1998 ropa 1o geny
Ne 01-05(98), mocraHoBstIOIIast 4acTh, Latvijas VEstnesis, Ne 355/356
(1416/1417), 01.12.1998.

Cwm. Pemenne Koncturyunontnoro Cyna ot 29 okts6psa 2003 roga mo
merry Ne 2003-05-01, nocraHoB/IA0IAs YacTh, Latvijas VEstnesis Ne 152
(2917), 30.10.2003.

Cwm., HartpuMep, Pemenne Koncturynuonsnoro Cyga ot 25 mapra 2003
rofia o ey Ne 2002-12-01, myHKT 1 mocTaHOBMAOIIEH YacTy, Latvijas
Vestnesis Ne 47 (2812), 26.03.2003.

Cwm., Hanpumep, Pemenne Koncturynmonnoro Cyzna ot 6 gpespast 2006
roga 1o gery Ne 2005-17-01, mocTaHOBIAOIIAA YacThb, Latvijas Vestne-
sis Ne 24 (3392), 09.02.2006.

Cwm., HapuMep, Pemenne Korcrturynuonsoro Cyga ot 9 mas 2008 roga

o fiery Ne 2007-24-01, nmocTaHOB/IA0ONIAA YacTb, Latvijas VEstnesis Ne
73 (3857), 13.05.2008.
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CWJTy TOJIbKO B HYaCTu, B KOTOPOM COAEPXNTCH HECOOTBETCTBYIOLLEE
WM HECOBEPLUEHHOE HOPMATUBHOE PEryMpPOBaHME, KPOME TOrO,
Cyn onpegnensieT U CPok, B KOTOPbIN 3aKOHOAATENb JOMKEH BHECTU
n3meHeHus. B Takux cutyaumsax KOHCTUTYLMOHHbIM Cya, He hopmy-
NMPYET NPSIMbIX yKa3aHWi, ykasbiBas nvLlb To, 4To Cya, yunThiBaET,
YTO 3aKOHOZATENMIO OJ1I9 YCTPAHEHUS HapyLUeHUS OCHOBHbLIX MNpaB
Heob6X0AMMO OLEHUTL HECKOJILKO BO3MOXHbLIX PELLEHUIA 1 onpene-
JINTb, KOTOPOE M3 HUX ABASIETCH Haubonee nogxogsawmm. Paccmo-
TPEHHbIE NPUEMbI MOXHO CYUTATb KOCBEHHBIMW YKa3aHWAMU AN
3akoHoaaTens.

[13] B oTtpenbHbix cnydaax KoHCTUTyumoHHbin Cyn, BCce Xe
BKJIIOYAET B CBOUW pPELUEeHUd MPsAMbIE yKa3aHWa 3akoHoAaTeso
Ha HeoOXOAMMOCTbL BHECEHMS MOMNpaBok B HOpMaTUBHOE pery-
JIMPOBaHUE U Jaxe onpenenser CoaepXXaHue Takoro peryampo-
BaHua®. Takue pencteua Cyna MOXHO HabnopaTe B aenax, rae
Cyn KOHCTaATMpyeT HefoyeT, NPOTUBOPEYaLUMIi MiaHy 3akoHa.

3% Hanpuwmep, B X0Jie OLCHKH NPaBa 3aK/TIOYEHHBIX HA XPAHCHHE B TIOPHME PEIIH-
ruo3HeIX npeameroB Konctutynnonnsiit Cyf ykasai, 9YT0 «KHOPMATHBHOE Pery-
JIPOBaHNE JIOJDKHO JaBaTh aJMUHHCTPALMH YUPEKICHHS JIMIIEHUsS CBOOOIBI
BO3MOKHOCTH IPHHUMATh PELICHHE O Pa3pelIeHUH WU 3alpeTe OCY>KACHHBIM
XPaHUTh PENUTHO3HBIE MPEIMETH C YU€TOM HHIMBUIYAIBHBIX 0OCTOATEIHCTB
KOHKPETHOTO CIIydas, ¥ B TO kK€ BpeMs 00ecleuuBaTh To, YTO IpaKTHKa Oyner
OCHOBaHa Ha €MHBIX MpuHIHNaxX» (Pewenue Koncmumyyuonnozo Cyoa om 18
mapma 2011 2o0a no deny 2010-50-01, nocmanosnsiowas yacmy). B cBoto oue-
penb, B Pemennu no geny 2010-44-01 Koncturynuonnsii Cyn BO3IOXKWI Ha
3aKOHOJATeNsI 00A3aHHOCTh BHECTH MOMPABKH B KOHKPETHYIO IIPABOBYIO HOPMY:
«CandiimMa 00s13aHa IPUHATH MyHKT | 4acTH MATOM cTaThbM 7 3aKOHA O MOPSIKE
coziep KaHMs 3a1epXKaHHBIX JIUI] B HOBOH peakuuy. JTa HopMa JOJDKHA IPeyc-
MaTpUBaTh MUHAMAJIbHBIC TAPAHTHH 3aIIUTHI IPUBAaTHOCTHU 3aA€PKAHHBIX JIHII,
HaXOJSIIMECS B CIIPABEJIMBOM PAaBHOBECHU C MEPAMH MO NPEIOTBPAILEHUIO
yrpo3bl 6€30IaCHOCTH APYTHX JHII U 001IecTBa» (pewenue Koncmumyyuonnozo
Cyoa om 20 dexabpsa 2010 2o0a no oeny 2010-44-01, nynkm 17). KoHCTHTYIIH-
onHbli Cyz, Take yKa3bIBas Ha CBOOOIY IEHCTBUM 3aKOHOIATENS IPH IPUHITHH
HOPMAaTHBHOTO PETYIMPOBAHUS, TOAYEPKUBAET, YTO €CIIM 3aKOHOATENb BCE JKE
JienaeT BHIOOP B MOJIB3Y PEryIUpOBAaHMS COOTBETCTBYIONIETO BOIIPOCA, «IIPABO-
BbIE aKThl, B KOTOPBIX YCTAHABIMBAIOTCA T'APAHTUH 3ALIUTHI JIUMUHBIX JAHHBIX,
JIOJDKHBI COOTBETCTBOBATH NPHUHIMIIAM C(Eephl 3aIlUThl JaHHBIX. B HUX IOIK-
Ha OBITh YETKO MPEIyCMOTpPEHA Lelb, paad KOTOPOi MH(GOPMALHS O MAIUeHTe
MOJUTEXKUT MPEOCTABICHHIO, TI0 BO3MOXXHOCTH OJHO3HAUHO ONpereieHa Lelb
00paboTKK 3TOi MH(pOPMAILNH, a TaKKe YKa3aHbl 00beM M THII ITOJIexKarieit
npenocTapieHuto uHbopMmanum» (Pewenue Koncmumyyuonnozo Cyda om 14
mapma 2011 200a no oeny 2010-51-01, nynkm 18).
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YNomMsiHyTble NpUMepbl CBMOETENbCTBYIOT 00 akTUBHOW No3unummn
KoHcTutyumoHHoro Cyaa, To ecTb 0 TOM, 4TO CyA KOHKPETU3NpyeT
cofepXxaHme HOpMbl KOHCTUTYUMM HACTOJIbKO, 4TOObI 3akoHOoAa-
TesNb, NPMHUMas HOPMaTUBHbLIN akT, 6onee He MMEeN BO3MOXHOCTHU
MCTOJNIKOBaTb COOTBETCTBYIOLLYIO HOPMY. Mo cyTn, KOHCTUTYLUMOH-
Hbin Cyn, B COOTBETCTBYIOLLEM Cllydae CBOOUT K MUHUMYMY npa-
BO APYroro KOHCTUTYLMOHHOIO OpraHa TonkoBaTk KoHCTUTYyLMIO.
Henb3sa oTpuuaTtb, 4TO noctaHoBneHnsa KoHcTutyunoHHoro Cyaa B
OTAEJIbHbIX C/ly4asax OrpaHn4MBaloT 3akoHodaTens, 06s3biBast ero
MPUHATbL oNpeneneHHbln HOPMATUBHbBIN akKT UK 3aKIO4YUTb B HEM
onpeneneHHoe coagepxaHne. TeMm He MeHee Heobxoanmo obpaTUTb
BHMMaHMe Ha TO, YTO B paMkax KOHCTUTYLMOHHOIO KOHTponsa KoH-
CTUTYUMOHHBbIM Cyn MocpeacTBOM Takoro poga pekoMeHaauuin He
CTaBUT 3aKOHOAATENIO KOHKPETHbIE YCI0BUS, @ YKa3blBaeT Ha orpa-
HUYEHUS, BO3MOXHbIE B OyaylLleM, Tak Kak coaepXalmecs B pe-
WeHn cyaa NpeanmcaHnus O BHECEHUU MOMNPaBOK B HOPMATMBHOE
perynnpoBaHue He OO/MKHbI OrpaHMyYMBaTh cBoOOOy OENCTBUI 3a-
KOHOoAaTensl, No3BONSIOLLYI0 eEMy CaMOMy BbiBpaTb Hanbonee Noa-
xoasuee peleHne®,

[14] OToenbHOro paccMoTpeHust TpedbyloT cnyyaun, Koraga npea-
nucaHmsa KoHcTutyumoHHoro Cyaa OTHOCSTCS K nepuogy CO OHS
BCTYMJIEHUS PELLEHUS B CUTY 0 NPUHATMA HOBOIO PeryimpoBaHus.
O6biyHO B Takmx cnydyasax Cyn ykasblBaeT Ha NpsiMOe MpUMeEHeHue
KOHCTUTYLMN nnn NPpMEHEHNE OCNOPEHHBIX HOPM B COOTBETCTBUM
¢ KoHCTUTYUMEN nnm n3noxXeHHbIMU B peLleHnn Beisogamu. OgHako
Nnpu pacCMOTPEHNN ena O CHUXEHUM NEHCUM MO CTAPOCTUN Ha onpe-
nenexHbli nepnoa® KoHCTUTYUUOHHbLIN Cya, NpuU3Han OCMopeHHble
HOPMbI HE COOTBETCTBYIOLLIMMU KOHCTUTYLIMK N HEAENCTBUTENBHBIMA
C MOMEHTa NPUHATUSA 1 BKIIOYN B PELUEHNE pag, YCNOBUIA, KOTOPbIE
3aKkoHoaTento cnegyet cobnocTu. Mpun BbIHECEHWM NOCTAHOBIIEHNS
ObIJ10 ICHO, Y4TO AN UCTMOSTHEHUS PELLIEHMS NOTPEDYIOTCH CYLLECTBEH-
Hble JOMONIHNTENbHbIE CPEACTBA rocyaapcTBeHHOro 6omkeTa. Moa-

3> Komoxkoe A. Obs3arensHoCTh pentennit Koncturymmonnoro Cyna // Axryans-
HBIE BOMPOCHI KOHCTUTYIIMOHHOTO TipaBocyaust. — Mocksa: Bontepc Kitysep,
2011. - C. 503.

36 Teno Koncturynnonnoro Cyzma Ne 2009-43-01.
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TOMY CYZA, BKJIIOUYWIT B PELLUEHNE CBOEr0 Poaa MeXaHN3M UCMOJIHEHUS
pelweHns®, ykasaB, 4TO «KOHCTUTYLMOHHbIN Cya 06a3aH B pamkax
CBOEl KOMNeTeHUMN 3aB0TUTLCS O Kak MOXHO 6onee apdeKTUBHOMN
3aWmTe N BOCCTAHOBJIEHUM YLLEMJIEHHbLIX OCHOBHbIX MpaB nuu». B
3aBepLUeHnn YacTun BbiIBOOOB pelleHns KOHCTUTyumoHHbin Cya noa-
YepKHYJ, YTO YCTAHOBMEHNE MOPsSAKa BO3BpaTa yaepXaHHOM 4Yactu
neHcum aensaeTcs 06s93aHHOCTbI0 CasaiMbl, HO B TO XKe Bpems ykasan
1 Ha TO, 4To CasriMe HEODOXOANMMO Yy4MTbIBATb NpU pa3paboTke Tako-
ro nopsigka. B pononHeHme K aTomy KOHCTUTYUMOHHLIN Cya onpege-
Nnn, 4TO B Crlydae, ecny 3akoHOOaTe b HE MPUMET TakoW NOpPsSAoK,
yaoepXaHHasi 4aCcTb MEHCUIA NMoanexnT Bo3BpaTy B COOTBETCTBUU C
3aKITIOYEHUSAMMN, N3NTOXEHHBIMW B YaCTM BbIBOAOB peLLeHus. B cBoto
oyepenp, B NOCTAHOBASAIOLLY YacTb Cya BKIOYNA MYHKT, B KOTOPOM
Casiime nopy4anochb B TPeEXMeCSYHbI CPOK pa3paboTaTb COOTBET-
CTBYIOLLEE PETYNMPOBAHNE.

B ynomsiHyTO€ pelieHme pakTnieckm Obiiv BKIIKOYEHbI Nepexo-
Hble MONIOXEHUS, KOTOPbIE, MO CYTWU, A0/KEH Obin pa3paboTaTtb cam
3akoHogaTtenb. 1o MHeHnIo aBTopa, peweHne no geny Ne 2009-43-
01 aBnaeTca HETUNWYHBIM, TaK Kak BKJIIOYEHHbIE B HEIO BbIBOAbI Cle-
OyeT OLeHMBaTb BO B3aMMOCBSI3M C CUTyaUUEN, CYLLECTBOBaBLUEN
B rocygapcTsBe B COOTBETCTBYIOLWMIA nepuog. ITO NOCTAHOBMIEHME
TECHO CBSAA3aHO C MPeoosieHNEM SKOHOMMYECKOro Kpuanca. Takmm
obpazom, KOHCTUTYLMOHHBIM Cya, 6b1n 06513aH, HACKOJbKO 3TO BbINO
BO3MOXHO, YYMUTbIBaTb MOCAEACTBMA SKOHOMMYECKOro cnaga, kKoTo-
pble NPUBENN TaKXE K HAPYLUEHMIO OCHOBHbLIX MPaB L, U B TO Xe
BpeMS 3ab0TUTLCS O TOM, YTOObI 3aKOHOAATESIb Kak MOXHO CKOpee
YCTPaHW/ HapyLEHNE OCHOBHbIX Mpas.

[15] CywecTBYyeT MHeHne, 4To KOHCTUTYUMOHHbIM Cya npw Ton-
koBaHUM KoHcTUTyumn n 3akoHa o KoHctutyumoHHom Cyae nowien
Nno NyTM «30/10TON CepeamnHbl», CTapasCb U3NMNLLIHE HE CYXaTb U HE
pacwmnpaTb COOCTBEHHYIO komneTeHuuto®, Obbem KOoMMeTeHuumn

%7 Pemenue Koncrurynmonnoro Cyma ot 21 sexabps 2009 roma mo ey Ne
2009-43-01, mynkr 35.3, Latvijas Veéstnesis Ne 201 (4187), 22.12.2009.

38 Nikulceva I. Satversmes tiesas pieci gadi: ieskats tiesas jurisprudence. [TIaTb
net Koncrurynuonnoro Cyza: aKCKypc B cyfebHy0 oprcnpygenuo] Li-
kums un Tiesibas, 2001, Ne 12.
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KoHctutyumoHHoro Cyna no npefnocTaBieHunio 3akoHoaartesnto obs3a-
TeNbHbIX YKa3aHin OnpenenseTcsa NpUHUMNOM pas3fenieHnst BnacTen.
AHanuns peweHunin KoHcTutyumoHHoro Cyga no3BonseT caenatb Bbl-
BoA, 4To KOHCTUTYUMOHHBIN Cya, cumMTaeTcs Co CBOOOAOMN AENCTBUIN
3aKoHoAaTens, 3akoHoAaTe b Xe, B CBOIO o4Yepedb, YYNTHIBAET Bbl-
BOAbl, N3NIOXEHHbIE B PE3YNbTaTe KOHCTUTYLMOHHOM NpOBEPKN. Ta-
KM 06pa3oM, MMeeT MeCTO «B3aUMHOE YBaXEHNE»D,
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Influence of the Constitutional Court
of the Republic of Latvia
on the content of normative acts

Summary

1. As the Constitutional Court recognises a regulatory enactment
or a part thereof as inconsistent with the Constitution, it is to be re-
garded as “a negative legislator”. Meanwhile, as the Constitutional
Court recognises an enactment as anti-constitutional and calls for a
need to adopt new enactments or additional laws, the Constitutional
Court influences the legislator.

2. The Constitutional Court exercises its rights to impose an obli-
gation on the legislator to amend or adopt a legal provision only within
the framework of constitutional control, because the jurisdiction of
the Constitutional Court is restricted by the Constitution and general
legal principles.

3. Only the legislator determines whether and what legal relations
require normative regulation, as well as determines the content of such
normative regulation. However, rulings previously made by the Constitu-
tional Courtrestrict the legislators’ rights in the process of creation. Thus,
the legislator’s obligation to adopt a new legal provision, when introduc-
ing amendments in normative regulation or supplementing it, is closely
linked to the execution of the Constitutional Court judgment.

4. In some cases, the requirement for a need of a le-
gal regulation or even specific content thereof derives from
regulatory enactments of a higher legal effect and is not re-
stricted solely with the legislator’s will. In such cases, the
Constitutional Court in its judgment can impose an obliga-
tion on the legislator to adopt a legal provision.
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Constitutional Grounds of Formation of the Public
Service System and the Main Features of the Service
in the United States, Great Britain,
France and Germany

Study of the experience of foreign countries in the field of
public service makes it possible to understand how this type
of service has developed, what kind of reforms have been
carried out and to what extent their results can be invested in
the legal systems of developing countries. In addition, the study
of the above mentioned countries will determine the degree of
efficiency of the public service model’s reform in the modern era.

The article examines some features related to the public
service in the mentioned countries, which relate to the
principles, models of public service, as well as to the processes
of replenishing various positions with specialized staff.

Key words: public servants, civil servants, public positions,
rank levels, competitive system of replenishing servants.

The Institute of the Public Service in many countries is
considered as civil service or an institute of state civil service.
Therefore, the study of the experience of foreign countries is
mainly exposed within these concepts.

In world practice, a number of lawyers offer different
approaches to reforms, but almost in all countries the goals of
civil service reforms are the following:
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1. Find the balance between the system of the civil service
and designations in the specialized non-partisan bureaucracy.

2. To establish balance between civil service development
regularities and its stability.

3. To increase in the civil service the democratism and
openness, willingness to respond quickly to the needs and
demands of the citizens and the society.

4. The “guidance” of State Civil Service, the investment
of market principles in that system (Great Britain, Italy, New
Zealand, Holland, etc.), establishment of non-governmental
entities, who have signed a contract with the state government
on a competitive basis to implement a function or provide a
service

5. Expansion of the scope of competitive examinations
during the filling position and during the promotion.

6. The number of civil servants, their benefits and the
reduction of the privileges, and based on the results of their
work (in Great Britain, Italy, New Zealand, Holland, etc.).'

Despite the success of Public Service Reforms in several
developed countries, none was a success in transition countries
(Even in most developing countries such as Brazil and South
Korea). Moreover, in some countries with the developed legal
system, a number of reforms were not positive assessment
(did not have a positive response). Particularly, some experts
negatively evaluated some results of civil service reforms
carried out in the Great Britain, which, according to them,
caused a complete breakdown of the system of public service
and it became unpopular and lost its attractiveness.?

On the whole, public service is perfecting in international
practice year by year, whose paces of development and results
are reflected in national statutes.

1 See Starovoitov A.V. Reforming the Russian state civil service and the

experience of foreign countries. Foundation for the Development of
Parliamentarism in Russia. - M., 2003, p. 54.

See pekoBa XK.B. PedopmMmpoBaHme rocygapCTBEHHOM ClyX0Obl Kak Mnosm-
TUKO-aAMVUHMCTPATUBHbIV Npouecc (onbiT BenukobputaHnm n CLLIA B KOH-
TEKCTe POCCUNCKUX peanuii): ABToped. ANC. HAa COUCK. YYEH. CTEN. KaHa.
nonut. Hayk. Cneu. 23.00.02 — NnOAUT. MHCT., 3THONOAUT. KOHPNKTONO-
rva. - M., 2001.
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In the United States, the public service system has been
formed since the 19th century. In 1883 the United States
adopted the Law on Public Service, which was called Pendleton
act. The adoption of that law laid the groundwork for legislative
regulation of public service, which was the first in the world.
This structure was led by the State Service Commission.
According to the Pendleton act, competitive examinations are
held by the State Service Commission to fill the vacancies, and
the candidate with positive results assumes the proper position.
That act is preserved to this day.

At the end of 1970-ies there were reforms that were also
applied to public servants. Law “On Public Service” was finally
reformed during President Jimmy Carter’s tenure and in 1978
was approved by the US Congress. By the Law, the State
Service Commission was restructured and its functions were
divided between the Management Bureau and state system’s
security organs.® Thereafter, the Public Service Regulation
Council was created, where the head of the structure is still
designated by the US president for 4 years and carries out
authorities by law.

The Law “On the Public Service of the USA” has established
a number of key principles on which the public service is based.
Particularly, the law provides the principle of non-partisanship
of the public service, the principle of conducting qualification
examinations for public servants, principle of public positions
and uniform system of remuneration, as well as, the law defines
the need of establishment of the State Service Commission as
an independent body of executive power.

US public service system with some features distinguishes
it from a number of countries. Thus:

» There are specially created federal bodies that regulate
the labour activity of public servants carrying out recruitment,
training and promotion of public servants;

» Public service is primarily based on the ultimate
consumer of public services and tends to increase the number
of employees;

3 See Jlagputckmvi B.N. OCHOBbI KOHCTUTYLIMOHHOIO cTpos CLLA. - M., 1998.
-C.107.
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» The following types of appointments for senior public
service managers are set: career, non career, emergency and
temporary;

» The organization of public service is divided into 2
methods: competitive and sponsored (patronage). The public
servants, who meet the so-called “value system” requirements,
can pass competitively, and the servants, who are designated
by the President or by the Senate with the agreement of the
Commission, can pass by sponsored manner.*

In the US, public servants are the officials and the auxiliary
and technical staff which is associated with the implementation
of state-power, as well as salaried employees, including tutors
in public institutions, the workers of public organizations and
communal services.

Generally, the positions of public servants are divided into
18 categories: the technical performers are in the categories
1-8, the middle administrative staff and highly qualified
technical and auxiliary staff are in the categories 9-15, and
the top administrative staff is in the categories 16-18. And
as the activity of public service is mainly due to professional
qualifications of high staff, we’ll present only the servants of top
administrative staff.

Thus, according to the US legislation the top administrative
staff contains:

o the heads of the executive power organs’ departments
or the heads of the structural divisions

o the people who are responsible for accomplishing some
programs or projects

e the supervisors, assessors and coordinators of the
problems facing the executive authority

e administrative public servants who are not considered as
assistants

e persons associated with the implementation of political
decisions and management functions.

4 See Husamosa A.P., lapug¢ynimHa A.@®. [lNpaBoBoe perynaMposaHue
MHdopMaTN3aunMmM roCyaapCTBEHHOIO YNPaBAEHUSA: MEXAYHaPOOHbIN
onbIT / // QkoHOMUKA 1 coumym. 2013. Ne 4-2 (9). - C. 347-349.
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At the same time, it should be noted that the US law
establishes the quantitative restrictions in some high class of
public service. The total number of persons shall not exceed
10777.°

In Great Britain there was a specialized institution of public
service in the second half of the 19th century. The positions
in the ministries were bought and sold with royal patents as
private property. Public positions were given by patronage,
and examination system or the competition was lacking. Only
during reforms in 1850-1870 permanent, professional service
was formed in Britain.

The reforms were prepared and carried out by prominent
politicians of England: Charles Trevelyan (Officer) and S.
Northcote (Member of the House of Lords). The essence of the
proposed reforms led to the following: elimination of licensing
system and import of open competitive system, unification
of all ministers’ staff in a unified civil service, rank increases,
definition of the new rules about pension designation and the
payments.©

Due to these reforms, the basis for the modern civil service
was established in Great Britain. The civil service institute
was formed in 1970-s. During this period the Council, which
conducted the major administrative reforms in the system of
the civil service, headed by Lord Fulton presented a report on
“Civil Service” which contained 158 proposals, and it was wholly
accepted by the British government.

Currently, in the British legislation “public service” concept
does not clearly exist. It can be understood in the narrow sense
and the wide sense. In the narrow sense a “public servant” is
considered the person who serves in a public administrative
body, and, in large sense, all employees in the public sector,
including civil servants and the employees of the police, armed

5 See Code of Laws of the United States in Russian // http: //www.
multitran.ru/c/ m.exe?t=1658224_2_ 1&ifp=1&s1=%D1%E2%EE%E4%20
%E7%EQ0%EA%EEY% ED%EE%E2%20%D1%D8%CO0.

See [lotanoB U.B. TocynapCTBEHHLIM annapaT 1 rpaxaaHckasa cnyxba
BenunkobputaHum Bo BTOpPOK MosioBuHe XIX Beka: MHCTUTYLMOHASbHBIN
N 0EeaTeNnbHOCTHbLIM acnekTbl /ABTopedeparT AuC. Ha COUCK. Yy4. CT.
KaHauaaTa UCTopuyeckux Hayk. - Benvkunia Hoeropoga, 2007.
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forces, health, education, public corporations, and community.

Civilservantsareregardedas “servants ofthe crown,” except
for the persons who occupy political and judicial positions, who
have passed to the civil service and receive salary directly from
the funds by the decision of the Parliament. Municipal officers,
in their turn, are legally separated from civil servants.”

According to the ranking, in Great Britain the civil service
covers the so-called internal civil service, headed by the
Secretary of the Cabinet of Ministers, and foreign diplomatic
service, headed by the Secretary (Minister) of the Foreign
Affairs.®

It should be noted that civil servants, in their turn, are
divided into two major categories: industrial and non-industrial.
Civil servants of the first category are those who work in the
industrial sector, the employees of commercial and industrial
field of various enterprises, which are subordinated to ministries
and departments. The latters’ conditions of service are identical
to the conditions of employees working in the field of industrial
production and about their main part (around 3/4) are included
in the Ministry of Defense.

The second category includes the majority of civil servants,
including officials of ministries and departments. These civil
servants can pass to the service only in the presence of the
appropriate certificate given from the Civil Service Council.

Certain features are typical to the British public service
system:

1. The public official should be apolitical. In this regard,
public servants should be politically independent, should not
perform publicly of the name of political organization, as well as
not be responsible to the Lower House of Parliament.

2. The existence of hierarchy is about a complex system
of classes, which has undergone a long period of formation.
Initially there were three classes: administrative, executive,
7

See BacuneHko U.A. VIHCTUTYT rocyfapCTBEHHOW CNnyX0bl B Benukobpu-
TaHuu/ FocynapcTBeHHOE ynpaBneHne akoHoMmnkon. Homep 6. - M.,1997.
-C. 4.8

See O6os0Hckmii A.B. TocypapcTBeHHast cnyxba BenukobputaHuu:

Tpaguuun U NOUCK HOBOW napaanrmel // Bonpocbkl rocyaapCTBEHHOMO U
MyHUUMNanbHoro ynpasnexms. 2009. Ne 2. - C. 58-59.
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office, and then there were other classes, too, such as the class
of professionals. The classes, in their turn, are divided into
different ranks and positions.

3. The Caste, when graduates of humanitarian privileged
schools and universities have advantages during that time when
they pass to the public service and have progresses.

4. Irremovability, when the bulk of the civil servants
preserve their posts in case of the change of government.®

In Great Britain, a feature of public administration is that
one of the responsibilities of senior officials is the giving of
political advice to the Minister. Besides, the decentralization
of administrative authority functions in the country, i.e. all the
counties, cities elect their boards, which create permanent
administrative committees, each of which is responsible for the
actions of their field. These boards carry out relevant activities
in the Police, education, health and other sectors. The Central
department has the right to intervene in local affairs at any time
and to correct the decisions of local authorities by their own
discretion. But in practice such things happen only in special
cases, because the British appreciate the activity of local
authorities.

The centralization process ended earlier in_France than
in the other countries of Western Europe. The separation of
the public mechanism from civil society was done and an utter
bureaucracy which was based on the specification of working
functions and equitable distribution of duties was established.
During Napoleon’s tenure the centralization and the influence
of the state apparatus became stronger. The basic institutions
of French statehood were created and the traditions of the
French bureaucracy were created especially during the years
of Empire. A special school, which was the main training center
of civil servants and where the ideas of the defense of public
and state interests were propagated, was created.

° See Lllepunos H.T. FTocynapcTtBeHHas cnyxbta B CLUA n BennkobputaHum:
CpaBHuTENbLHO-NPaBoBOWM aHann3 // Hayka v HoBble TexHonoruum, 2008, N
7-8.-C.123.

0 5ee Tapne E.B. Pabounin knacc Bo @paHuum B anoxy pesontounn’’. - U3g-
Bo Akagemun Hayk CCCP, 1957. - C. 141.
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In the beginning of 19" century the system of competitive
recruitment of civil servants was imported in the system of public
service, which contributes to the growth and professionalism
of the French administration, as well as to the introduction of a
series of new values and ideas.""

At present, the legislation on the civil service in France is
the result of reforms which lasted nearly a century, according to
which the “official” term is used for all kinds of officials who work
in the political mechanism, but in legal terms it has much more
narrow sense. In fact, it relates only to civil servants, i.e. Law
“On the status of a civil servant” which regulates the structure of
the civil service system and issues about remuneration for the
work done by the officials.

According to the concept which dominates in France the
officials who carry out administrative and technical functions
should be the subject of universal trainings.

According to the general principle of the official’s promotion
in France, the raise of the rank is done with the job promotion
at the same time, which also includes the salary increase
depending on work experience and reputation. The main
element of the bureaucratic career in France is considered
the fact that the official must reach a higher rank degree after
gaining years of experience.

There is an Institute of Political Officials in France. The
following positions are considered to be designated: ministers,
presidents of administrative councils, general commissars,
and chief secretaries of the boards. The French civil service is
a multi-layer system, where each layer depends on the upper
layer and presses the lower layer. The elite class of the civil
service is the top layer which plays a special role in the system
including the administrative and political officials. In France
the high class is a real closed group, whose members are the
people most part of which are familiar to each other and who
have graduated from the same educational institution. All
this makes the highest French class as a family organization,

" See BacuneHko U.A. AOMNHNCTPATUBHO-rOCYAAPCTBEHHOE yrpaBieHne
B cTpaHax 3anaga: CLUA, BenukobputaHus, ®@paHums, Mepmanusa. M3a.
2-e. - M.: «Jloroc», 2001. - C. 168.
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the latter’s integration is carried out without any specific
formalities.

The national administrative institution occupies animportant
role in the creation of high personnel in the state system,
accepting people who have higher education, who are 26 and
up to 30 years old, are civil servants who have 5 or more years
of work experience.

In France there are two types of competition for civil servants:
external and internal. The replenishment of the service with new
officials takes place during the external competition and the
internal competitions are held in order to increase the ranks of
officials.

Due to the general high status the French officials are
endowed with much more rights and obligations than the
public servants in the other Western European countries and in
the United States. For example, West German, American and
British laws provide the commitment of the public officials to
the authorities. In France, by contrast, no mention can be made
of his political, philosophical and national views in the officials’
dossiers.

It should be noted that France is the first country to
establish the system of administrative justice (1953-1963s).
The most important element of French administrative justice
is the State Council, chaired by the Prime Minister and the
Minister of Justice is the Vice President. The true presidency
of the Council of State performs the Vice President. The
administrative competence of the State Council is the giving
its opinion to the Government. The latter may also review the
acts of officials, as a “court of first instance”, and its decisions
are not subject to any appeal.'®

In France, there is also an intermediary institution that
fills the control system following the administrative - public
management. The mediator is appointed by presidential decree

12 See rBosnesa M.A., KazakoBa M.B. Pedopma cuctembl OpraHoB
roCyAapCTBEHHbIX BNACTV Pa3BUTbIX CTpaHax: onbIT ABcTpanuu, @paHumm
n lrepmanumn. - M., 2015. - C. 37.

13 See Reshaping the State: Administrative Reform and New Public
Management in France, 2005, p. 289.
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for a period of 6 years and represents an investigative body,
which reports to the authorities on the gaps revealed by the
investigation.

In Germany the concept of “public service” emerged
after World War I. Functionally the “public service” is regarded
as a function managing public issues, but structurally it
would include a range of people for whom the exercise /
implementation of public affairs has a specialized nature. In
Germany the concept “public service” covers three ranges
of persons: officials, servants and employees. The reason
for this separation is a legal basis for the appointment.
The appointment act given by special procedure is for the
officials, and the bilateral service contract is for the servants
and employees. Officials are involved in a special group,
whose main function is the management, and hence they are
endowed with unique legal and political degrees. Generally,
according to the German doctrine, the official is regarded as a
servant of the state and a carrier of its ideas.' And for its part,
the German constitution prescribes equal rights to occupy a
position. Particularly, according to Article 33 paragraph 2 of
the German Constitution: “Every German, depending on their
ability and professionalism, has equal rights to occupy any
civil position.”

Besides, the Article 73 of the Constitution provides that in
the Federationandinthe federal unitsthe legal regulation of the
servants’ legal status is the exclusive legislative competence
of the Federation and it is regulated by the Federal Law on
the Public Servant-officials. For example, in Germany the
main legal normative act regulating the activities of officials
is the Federal law on “officials”, adopted in 1971, by which
the officials are considered to be the state system officials,
judges, professors of higher educational institutions, military
officers, postal workers, railway transport officers, employees
of state banks.

All kinds of officials’ material security are carried out at the

4 See Bacunenko U.A. AOMWHUCTPATUBHO-rOCYAaPCTBEHHOE yNpaBieHne
B cTpaHax 3anaga: CLUA, BenukobputaHus, @paHums, Nepmanmsa. mnaa.
2-e. - M.: «Jloroc», 2001. - C. 130.
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expense of the state budget, and the latter’'s amount depends
on the work experience, the title, the number of children, etc.'®

The legal status of federal officials is regulated by two
important laws: the Federal Law “On the public servants” and
the Federal Law “On the officials’ legal situation”. According
to the German legislation the political officials are presented
as a special group, they are employees closer to the
Government’s political program or an individual officer, who
enter to the position and dismiss at the same time with the
Government. They include the heads of Federal Ministries,
the Federal Chancellery, Federal President’s secretaries,
ministerial departments, the heads of departments of the
parliaments, etc.

The Law “On the officials” prescribes the special features
that allow you to pretend the vacant position. These are:

1. The person must be a citizen of Germany, except in
special cases provided by law, when it is possible to appoint a
foreigner, but it does not lead to the acquisition of citizenship.

2. The person seeking the position must submit a
guarantee of safety, at any moment can act for the protection of
constitutional order.

3. The future official must possess professional knowledge
for the corresponding position.'®

The people assigned in the lower level positions are those
who have successfully graduated from the national school
and passed the service training. In medium level positions are
assigned the people, who graduated from the national school,
passed service training and passed special entrance exams
for holding medium level positions. There are much more
strict requirements for people wishing to occupy the highest
positions. The first class positions are allowed to those, who
successfully graduated from the national school, passed 3
year special training and passed appropriate exams. The high

15 See locypapcTtBeHHoe npaso lepmanumn. T.2. /OTB.pen. TornopHuH B.H. -
M.: Nap-Bo UMl PAH,1994. - C. 27.
16 See KoHCTUTYUMKM 3apybexHbIx rocynapcTte /ABTOpbI-cOCTaBUTENN: Ti-

xuHs1 B.I"., CepebpeHHukos B.[1. // MpaBo n akoHomuKa. — MuHck, 2007.
-C. 38.
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level’s second class positions are allowed to those who have
higher education, who passed the first state exam, passed
two-year service training and passed the second exam.'
There are also age limits in addition to these requirements
for occupying different levels positions, so for the lower-
level positions: 16-30 years old, middle-level positions: 16-
32 years old, for higher positions: 18-50 years old."®

It should be also noted that the certifications and trainings
in the public service system of German Federation are seen
as complementary, interrelated and unified concepts, whose
main objective is to increase the qualification of public
servants and to contribute to the promotion.

Thus, it should be noted that in contrast to other
European countries, in Germany the career of civil servants is
considered to be a substitute to the political career, and the
system of promotion is strictly controlled by law. It is based
on two principles: increase of the qualification and gradual
progress.

7 See lFocynapcTeBeHHoe npaBo lepmanun. T.2 /OTB.pen. TonopHuH b.H. -
M.: N3p-so UTT'ull PAH, 1994. - C.48.

18 See KOHCTUTYUMOHHOE (rocyoapCTBEHHOE) NMpaBo 3apyOeXHbIX CTPaH:
YyebHuk. B 4-x Tomax / OTB. pea. CtpawyH B.A. - M.: N3apg-Bo "BEK",
2001.-C. 172.
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A. E3eksiH

3aseayownii kageapovi vpucrnpyaeHuUnmn
Akafnemun rocynapCcTBEeHHOro yrpaB/eHns]
Pecnybnunkun ApmeHus,

KaHaAnAaT ipUuaNYeCKuxX Hayk, AOLUEHT

KOHCTUTYLUMOHHbIE OCHOBbI POPMUPOBAHUSA CUCTEMDI
ny6JIN4HON CNYXObl U OCHOBHbIE 0COOEHHOCTU CNYXObI
B CLUA, Benuko6putaunn, ®paHuum n frepmaHnn

Pe3iome

AHanm3 onbiTa MHOCTPAaHHbIX FOCYAAaPCTB B 06/1aCTW Ny6ny-
HOI cNyX0bl JaeT BO3MOXHOCTb MOHATb, KaKkylo JOPOry pasBu-
TNA nMpowesn TOT WK UHO BUAa cNyxbbl, KAKUM YyNydLIEHUaM
NoABEPIrCs M HACKObKO 3TV pe3dyNibTaTbl MOFYT ObITb BHEAPEHbI
B NpaBOBbIe CMCTEMbl pa3BMBaOLWMXCSA cTpaH. Kpome 3Toro,
n3yyeHne onbiTa BbllleyKa3aHHbIX CTPaH AacT BO3MOXHOCTb
npenonpenennTb YpOBEHb MPOAYKTOBHOCTM Yy4lUEHUS MO-
nenv nyénn4Holi cnyxobl B akTyaJlbHOM BPEMEHMU.

B cTtaTbe paccmaTtpuBaloTCs HEKOoTopble 0COOEHHOCTU,
CBsi3aHHble C Ny6NNYHON CnyXx6ol B ykasaHHbIX CTpaHax, KO-
TOpble KacalTcs NPUHUMMIOB, Modenen NyenanyHom cnyxobbl, a
TakXe MpoLeCcCOoB NMOMOJSIHEHUSI Pa3HbIX OO/IXKHOCTEeN KaapoBbl-
MW cneunanmcTamu.

KniouyeBble cnoBa: rocygapCTBEHHbIE cCryXaulne, rpax-
OaHCKne cnyxauwune, rocygapcrtBeHHble Oo/IXXHOCTN, paHroBble
CTyneHm, KOHKypCHaa cuctema nornoJjIHEHUA ClyXa-




M3 npakTnkmn opraHoB KOHCTUTYLIMOHHOIO NpaBocyaust

Pe3iome PeweHnunin KoHcTutyuuoHHoro Cyna
Pecnyonuku Benapycb

Pesiome PeweHna KoHcTutyuuoHHoro Cyna
Pecnyonukn Benapycsb

«0 cooTtBeTcTBMU KOHCTUTYUMMN Pecny6nukn
Benapycb 3akoHa Pecny6nuku Benapycb
«0O0 UCNONHUTENIBHOM NPOU3BOACTBE»
oT 13 okTa6psa 2016 r. Ne P-1071/2016

KoHCTUTyumnoHHbln Cyn, paccMoOTpen B OTKPbITOM cyae6-
HOM 3acegaHun B nopsiake 06s93aTenbHOro NpeaBapuTesibHOro
KOHTPONSA AOesi0 0 KOHCTUTYUMOHHOCTM 3akoHa «06 mcnonHu-
TenbHOM NPOU3BOACTBE» (Aanee — 3akoH). 3akoH onpegenseT
OpraHmM3auuvio NPoLEecca UCMONIHEHUS UCTMONTHUTESbHbIX O0KY-
MeHTOB B Pecnybnuke benapycb, B COOTBETCTBMU C KOTOPOW
cynebHble UICNOIHUTENN, paHee OENCTBOBABLUME NMPK 0OWMX U
9KOHOMMYECKMX CyAax, Npu UCMNOSIHEHNU CNyXebHbIXx 06A3aH-
HOCTEN ABNATCS CaMOCTOATENIbHLIMU, HE3ABUCUMbIMU [A0JXK-
HOCTHbIMM NLAMU, NPeacTaBUTENIMU BNacTU, NOAYNHSIOWM-
MMCS TOJIbKO 3aKOHY U UMEIOLLMMUN LUNPOKNIA KPYT MOTHOMOYUA.

1. KoHCcTuTyuuoHHbIn Cya ykasan, 4To 6e3 nosHoro n ceo-
€BPEMEHHOIr0 UCMOSIHEHNSA BCTYNMBLUMX B 3aKOHHYIO CUJY CY-
0ebHbIX aKkTOB HEBO3MOXHa peanm3aumst KOHCTUTYLMOHHOIO
npaea Kaxaoro Ha cyaeOHylo 3aWmTy, MMEKLEro KOHe4YHomn
LLeNbio BOCCTAHOBNEHNE HapYLUEHHbIX NMPaB U 3aKOHHbIX UHTE-
pecoB NocpencTBOM NpaBoCcyaus.

B peweHun KoHctutyumonHoro Cyga ot 20 uiona 2014 r.
«0 cooTtBeTcTBMU KOHCTUTYUMKU Pecnybnnkn benapycb 3akoHa
Pecnybnukmn Benapycb «O BHECEHUN U3MEHEHUIA N OOMOJNHE-
HUI B HEKOTOPbLIe 3aKkoHbl Pecnybnukmn Benapycbk no Bonpocam
COBEpLUEHCTBOBAHUSA FpaXx[aaHCKOro cygonpou3BoacTBa» OT-
MEYEHO, YTO N3 B3aUMOCBA3aHHbIX MONIOXEHUN YaCTu TPETbEN
ctaTtbn 21, yacTn nepeBon ctatbn 60, yacTmn BTOpOn ctatbn 115
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KoHcTuTyuumn u ctatb 8 Bceobuien aeknapaumuv npas YenoBe-
ka, NnyHkTa 3 ctatbn 2 MexayHapoaHOro nakra O rpaxgaHCcKmnx
M MONUTUYECKMX NpaBax CnenyeT, HTO KOHCTUTYLMOHHOE NpaBo
Ha cyneOHylo 3alnTy — 3TO NPaBO He TOJIbKO Ha obpalleHne B
CyQ, HO 1 HAa CBOEBPEMEHHOE U MOJIHOE UCMOJTHEHUE CYyAeOHbIX
PEWEHNIA C LLEeNbio MONYYEHNS OENCTBEHHOW 3awWMTbl NYTEM
BOCCTAHOBJIEHNS HAPYLUEHHbIX NMPaB 1 cBo604, B COOTBETCTBUMN
C 3aKOHOOATENLCTBOM.

2. CornacHo 3akoHy HENOCPenCTBEHHOE OCYLLECTBNEHME
GYHKLUNIA MO UCNOSIHEHUIO UCMNONIHUTESNbHbIX JOKYMEHTOB BO3-
naraetcs Ha cyaeOHbIX MCNOJIHUTENEN rMaBHOro yrnpaBieHus
NPUHYOUTENBHOIrO NCMOAHEHNA MUHNUCTEPCTBA IOCTULMU U CY-
0eOHbIX UCNONMHUTENENn TeppUTOPUasbHbIX OPraHoB NMPUHyAuU-
TENbHOr0 UCMNOJIHEHUS (YacTy NepBas U TPETbS cTaTby 6).

3aKOHOM yCTaHaB/IMBAETCSH, YTO UCMONHUTENIbHOE NPOn3-
BOACTBO OCYLIECTBNAETCHA Ha MPUHUMMNAX 3aKOHHOCTWU, MpOo-
LeccyasibHOl 3KOHOMUKW, paBHOMPaBUs U A0OPOCOBECTHOCTU
CTOPOH UCNOJIHUTENBHOrO NMPON3BOACTBA, YBAXEHUSA YECTU U
OOCTOMHCTBA rpaxgaHnuHa, COOTHOCMMOCTM ob6bema Tpebo-
BaHMIM B3bICKAHUS 1 MeP NPUHYANTENBHOIO NCNOJIHEHUS, Bec-
MPUCTPACTHOCTKU (CTaTba B).

KoHCTUTyumnoHHbin Cyad, cumTaeT, 4YTO KOHCTUTYLMOHHbIE
OCHOBblI NMpeaonpenenstT, YTO NPUHLNUMBLI UCMOJIHUTENBHOIO
NPOM3BOACTBA OENCTBYIOT HA BCEX CTAAUAX UCNOMHUTENBHOIO
NpoOM3BOACTBA, OTHOCATCH KO BCEM ero cybbektam, pacnpo-
CTPaHSATCS Ha BCE NPUHUMAEMbIE NPOLLECCYallbHblE PELLEHNS
NPV COBEPLUEHUN UCMNOJIHUTENbHbIX OENCTBUNA, B CBA3UN C YEM
obycnoBnnealT HeobXoAMMOCTb obecneyYyeHuss CUCTEMHOro
noaxona K OCYWECTBAEHUIO MPUHYANUTENbHONO WCMOJIHEHUS
WCMNOJIHUTENbHbLIX OOKYMEHTOB, & TakxXe OnpeneneHus KOoH-
KpeTHbIX TpeboBaHU K CyaeOHbIM UCAOHUTENSAM M YYaCTHU-
KaM UCNOJIHUTENBHOIO NPOM3BOACTBA C LIEeNbIO peleHns 3aaad
3TOro Npon3BoACTBA.

3. [Anqa peweHna 3agady UCNOJIHUTENBLHONO NPOU3BOACTBA
3akoHOM npeaycmaTpuBaloTCs Mepbl Mo 06ecnevyeHnto NCnos-
HEHUS UCMONHUTENbHOIO JOKYMEHTA, a TakXe Mepbl NMPUHYAN-
TENbHOr0 UCMNOJIHEHUS!, KOTOPbIE 3aTparMBaloT KOHCTUTYLIMOH-
Hble NpaBa O0JIXHMKA, B TOM 4YMC/ie NpaBo rpaxaaHuHa Pecny-
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6nukn Benapycb cBob60oaHO nepenBuraTbes, NnoknaaTb Pecny-
6nuky Benapycb 1 6ecnpenaTCTBEHHO BO3BpaLaTbCcs 06paTHO
1 NpaBo cOBCTBEHHMKA N0JIb30BATLCHA MMYLLLECTBOM (cTaTbs 30
M YyacTb BTOpas ctatbeh 44 KOHCTUTYLUMUN).

KoHcTuTyumen (4actb nepsas ctaTbn 23) oonyckaeTcs orpa-
HMYEHME NpaB 1 cBOOOA NMYHOCTU TONBLKO B C/yvasax, NpenycMo-
TPEHHbIX 3aKOHOM, B MHTEpPEecax HauMOHaNbHOW 6€e30MacHOCTH,
06LEeCTBEHHOIO Nopsaka, 3awuTbl HDABCTBEHHOCTU, 300POBbLS
HaceneHus, Nnpae 1 cBoboa Apyrmx nuL,.

KomuteT OOH no npaBam yenoBeka B 3amevyaHnm obulero
nopsaka Ne 27 (1999) «Ceobopga nepenBumxeHus (ctatba 12)»
yKasas, 4TO OorpaHuyuTesibHble Mepbl O40J/IXHbI COOTBETCTBO-
BaTb MPUHLMMNY COPaA3MEPHOCTMU, ABAATLCA YMECTHbIMU AN
BbIMOJIHEHUA CBOEWN 3aWMUTHON PYHKUUN N NMPEacTaBnsTb CO-
601 HauMeHee OorpaHM4YnTenbHOe CPenCcTBO U3 Yyucna Tex, C
MOMOLLLbIO KOTOPbIX MOXET ObITb AOCTUTHYT XeflaeMblil pe3yib-
TaT, a Takke OblTb COPa3MepPHbIMUM 3aLLNLLLAEMOMY MHTEpPECY
(MyHKT 14); NpuHUMN COPa3MEPHOCTN AOJ/IKEH cobnogaTbcs
HEe TOJIbKO B 3aKOHOOaTENbCTBE, KOTOPbLIM MpeaycmaTpusa-
IOTCS OrpaHNYeHns, HO U aAMUHUCTPATUBHBIMU U cyaeBHbIMU
B/IACTAMM B NMPOLLECCE NMPUMEHEHUS 3aKoHOOATEeNbCTBA; ro-
cynapcTBa A0KHbl 0becnednBaTtb, 4TOObI NObIe Npoueny-
pbl, CBA3aHHbIE C OCYLLECTBJIEHUEM UM OrPaHNYEHUEM ITUX
npae, OCYLLECTBASINCH B KpaTyanwme cpokm n 4tobbl NpnBo-
ONNNCb NPUYMHBI, ONMpaBabliBalOLWLME NPUMEHEHMNE OrpaHnNymn-
TeNbHbIX Mep (NyHKT 15).

Mo MHeHunio KoHcTutyuuoHHoro Cyga, Hopwmbl 3akoHa o
BPEMEHHOM OrpaHMYeHnn Npae OOJ/KHUKA OCHOBAHbl HA KOH-
CTUTYLIMOHHBIX MONOXEHMAX 06 OTBETCTBEHHOCTM rpaxaaHuHa
nepepn rocygapcTtBOM 3a HEYKOCHUTENIbHOE UCMNOSIHEHNE 064-
3aHHOCTEN, BO3/I0XEHHbIX HAa Hero KoHcTuTyumnen, ob oba3a-
TenbHOCTU cynebHbiXx MOCTAHOBMIEHUI ANS BCEX rpaxpaH wu
OOJMKHOCTHBIX 1L, (4aCcTb BTOpaa ctaTbn 2 1 4acTb BTOpad cTa-
Tou 115 KOHCTUTYUUN) N NMEIOT LENBbIO BOCCTAHOB/IEHUNE HapY-
LWEeHHbIX Npas, cBOOO, U 3aKOHHbIX MHTEPECOB rpaxaaH u op-
raHu3aumi, B CBS3M C YeM ABMSIOTCSA OnpaBiaHHbIMU, JOMYCTU-
MbIMW, HE YPE3MEPHLIMN N MPONOPLUNOHANBbHLIMU YKa3aHHbLIM B
yacTu nepeoi ctatbn 23 KOHCTUTYLMN MHTEpecaMm.

E
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4. Mpwv oueHKE KOHCTUTYLMOHHOCTMN NONOXEHU 3akoHa,
pernameHTupylwmx obpaleHne B3bICKAHUSA Ha OeHeXHble
cpencTBa N MHOE UMYLLECTBO A0J/XHMKa (rnasa 7), KOHCTUTY-
UMOHHBIN Cya yunTbiBAET NMPaBOBYIO NO3ULIMIO, N3TOXEHHYIO
B peweHunn ot 20 mnioHa 2014 r. «O cooreBeTcTBMU KOHCTU-
Tyunm Pecnybnukm benapycb 3akoHa Pecnybnukn benapycb
«O BHECEHUWN U3MEHEHMWI U AOMNOJIHEHWI B HEKOTOPbIE 3aKO-
Hbl Pecnybnukn Benapycb no Bonpocam COBEPLIEHCTBOBA-
HUSA rpaxgaHckoro cygonpounasoactea». CyTb AaHHOM NO3u-
UMM 3akyoyaeTcs B TOM, Y4TO 3aliMTa npaBa cO6CTBEHHOCTHU
B CUNy cTaTbu 1, 4yacTn BTOPOW cTaTbW 7, 4aCcTU TPETbLEN CTa-
TbM 21, ctatenn 22 n 60 KOHCTUTYUNN O0NXHA OCYLLLECTBNATb-
CH C Y4€TOM MpaB U 3aKOHHbIX UHTEPECOB BCEX YYACTHMKOB
rpaxgaHckoro ob6oporta, a BO3MOXHOCTb U XapakTep orpa-
HUYEHU 3aKOHOM MpaB BAageHus, NONb30BaHMSA U pacno-
PSAXEHUS MMYLLECTBOM COrnacHO 4acTu nNepBon cTatbu 23
KoHCTUTYuMn AomkHbl 06ycnoBnmMBaTbCa MHTEPECcaAMM Hauun-
OHaNnbHON 6e3onacHOCTKN, 06LWECTBEHHOrO NOpSaAKka, 3alu-
Tbl HDABCTBEHHOCTUN, 300P0BbA HaceneHus, npas n ceobog,
OpYyrmx nuy,.

MonoxeHnamm 3akoHa onpenensercs B TOM 4YMCHE, 4YTO
MPW UCNOJIHEHNUN NCMNOJIHUTENBLHOIO OOKYMEHTA, CBA3AHHOrO
CO B3bICKAHMEM OEeHEeXHbIX CPeAcTB, B3biCkaHne obpauiaeTcs
B MEPBYIO O4Yepedb Ha OEHEXHbIE CPenCcTBa AOIKHMKA B 6eno-
pycckunx pybnsx n MHOCTPaHHOW BasioTe (YacTb NepBas CTaTbn
70); ycTaHaBNMBaeTCs UMYLLECTBO, HA KOTOPOE HE MOXET ObITb
obpalleHo B3bickaHue (cTaTba 81).

KoHCTuTyuuoHHbim Cyn oTMe4aeT, 4TO yCTaHaBMBaeEMOe
3aKOHOM MPaBOBOE PEryJNPOBAHNE MPUMEHEHNS MEP MPUHY-
ONTENbHOro UCNOJIHEHUS, BKoYas obpalleHne B3biCKaHNS Ha
OEHEXHbIE CPeacTBa U MHOE MMYLLECTBO O0JDKHMKA, OCYLLECT-
BNSETCH C Y4ETOM MHTEPECOB BCEX Y4ACTHUKOB NCMOHUTENb-
HOro NPOn3BOACTBA, C TEM YTOObI rapaHTUPOBaTb peanuaaumio
KOHCTUTYLUMOHHOIO npuHumna obsa3aTtenbHOCTU cyaeOHbIX No-
CTaHOBNEHWUN, MOMIHOE N CBOEBPEMEHHOE UCMOJIHEHNE APYrUX
NCNONHUTESIbHbIX JOKYMEHTOB, HO HApsay C 9TUM He JONYyCTUTb
yManeHus 4ecTu n 4OCTOMHCTBA, APYrux Npas n cBobon A0NX-
HMKa, KOTOpOoe MOorno Obl NPUBECTU K UX yTpaTe (4acTb nepsas
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ctaTtbM 1, yacTb NnepBada ctatbh 25, ctatbm 28 1 53, 4acTb nep-
Bas ctatbm 115 KoHCTUTYUMN).

5. Ctatben 124 3akoHa npepycmaTpuBaeTCsl, 4YTO MNO-
cTaHoOBNeHus, aencteua (6esnenictene) cynebHoro ncnon-
HUTEens, a Takxe NOoCTaHOBNeHUs, aencTema (bespencrteme)
pPyKOBOAUTENS OpraHa NPUHYANTENbHOIO UCMOIHEHNS MOTYT
ObITb 06XanoBaHbl (ONPOTECTOBAHbLI) CTOPOHAMU UCTOJHU-
TeNbHOro NPOM3BOACTBA, UHLIMWU NMLAMU, YbN NpaBa U 3a-
KOHHbIE MUHTEPECHI HapYLUEHbl NPY UCMONHEHUN NCNONIHUTEb-
HOro OO0KyMeHTa, MPOKYpOpOM B nopsake MNOAYUHEHHOCTU
COOTBETCTBEHHO PYKOBOAUTENIO OpraHa MNpUHYOUTENbHOrO
WCMOJIHEHUS, BbILLECTOSALWEMY PYKOBOOMTENIO OpPraHa NnpuHy-
ONTENbHOro MCMNOJSIHEHUS, @ B Cllyd4ae Hecornacusa ¢ ux pe-
LWEHMEM — B Cy[4,; NPOKYpPOp MMEET NPaBoO NPUHECEHUSA NPO-
TecTa 6e3 cobnoaeHns npocynedbHoro nopsaaka obxanoBaHus
(onpoTecTtoBaHUs), YCTAHOBJIEHHOIO YaCTbio NEPBON AAHHON
cTaTbW; NocTaHOBNeHUN, AencTeua (6espencteme) MasHoro
cyaebHoro ncnonHmntensa Pecnybnukm benapycb MoryT 6biTb
06>XanoBaHbl NNUAMKN, YKa3aHHbLIMW B 4aCTW NEPBON OAHHON
cTaTbn, NM60 ONPOTECTOBAHbLI MPOKYPOPOM HEMNOCPEACTBEH-
HO B CYA.

N3 B3anmoCBA3aHHbIX NoNoxeHun ctaten 8, 60 KoHCTUTy-
unm, ctatbn 8 Beceobuiuen aeknapaumuv npae Yyenoseka, nNyHKTa
1 ctatbn 14 MexayHapoaHOro nakra o rpaXxgaHckux U nonum-
TUYECKNX NpaBax cneayer, YTO OAHUM U3 OCHOBHbIX 3/IEMEHTOB
npaea Ha cynoebHylo 3alnTy ABASETCA OOCTYNHOCTb NPaBoOCy-
ous, 3aknyatowasncs, no MHeHnto KoHctutyumoHHoro Cyaa, B
OTCYTCTBUW Ype3MEPHbIX, HEOOOCHOBAHHbLIX MPAaBOBbLIX OrPaHN-
yeHunin ona obpalleHus B cyq.

EBponenckuin cyg, No npaBaM 4YesioBeKa B MOCTAHOBEHUMU
oT 6 nekabpsa 2001 roga no aeny «UnpoHuc» (Tsironis) npoTtms
Mpeumn» ykasan, 4To NpaBo Ha cyaebHoe pa3bmpaTenbLCTBO, YacT-
HbIM acnekToM KOTOPOro SAB/SIETCSA NpaBo Ha obpalleHne B cya,
He abCoI0THO 1 NOABEPXEHO UMMNINLUTHO AOMNYyCKaeMbIM orpa-
HUYEHUSAM, OCOOEHHO B YacTu YCNIOBUIA NPpMEeMNIeMOCTU Xanoobi.
OpHako 9T orpaHuUYeHns He MOTyT NPensSTCTBOBaTb 06paLLEHUIO
rpaxxgaHvHa B Cy[, B TaKOM CTENEHM, YTO TEM caMbiM ByAeT ywem-
JIEHO CaMO CYLLECTBO ero rnpasa Ha Cy[,; OHU COOTBETCTBYIOT MyH-
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kTy 1 cTaTb 6 KOHBEHLMM O 3aLMTE NPaB YeN0BEKA M OCHOBHbIX
cBoboOA NULWb B TOM Crly4ae, eCiiv NPecneayioT 3aKOHHYIO LIESb U
€CN1 HanmyecTByeT 0O0OCHOBaAHHAs COPa3MePHOCTbL NUCMNOJb3ye-
MbIX CPEeACTB 1 NpecfiefyeMbIX LieNen.

B peweHun KoHctutyumoHHoro Cyga ot 7 wiona 2011 r.
«O cooteeTcTBUM KoHCTUTyuMn Pecnybnukmn bBenapycb 3akoHa
Pecnybnunkn benapycb «O6 o6palleHnax rpaxagaH v opunanye-
CKUX NNL» N3I0XKEHA NMpaBoBasi NO3NLNS, COracHO KOTOPOM 13
coaepXxaHus 4actn nepeo ctatbh 60 KOHCTUTYUMKM BO B3aMOC-
BAA3U C KOHCTUTYLIMOHHBLIM NOMIOXEHMEM O TOM, 4TO obecneyeHne
npae n ceobopn rpaxaaH Pecnybnukn benapycbh siBnsieTcs BbIC-
Len uenblo rocyaapcTea, CNeayeT, YTO Kaxablii CyObekT npaBo-
OTHOLLEHWIA B Clly4ae HapyLwleHus ero npas, CBOOOA, N 3aKOHHbIX
MHTEPECOB MOXET UCMONb30BaTh BCE CPEACTBA NPABOBON 3aLUn-
Tbl, NPEOYCMOTPEHHbIE 3aKOHOAATENLCTBOM, B TOM 4ncie obpa-
weHune B cya. B ctatbe 60 KOHCTUTYUUN HE COAEPXUTCH OrOBOPKM
0 HegonycTUMOCTU cynebHoM 3aLnTbl nocne agocynedbHoro ype-
rynuposaHus cnopa. Mo mHeHuto KoHcTuTyuuoHHoro Cyaa, Bo3-
MOXHOCTb UCMOJIb30BaHNS A0CYAEOHOr0 yperynmpoBaHus cnopa
B LENsX 3awmTbl NpaB, cBOOOA N 3aKOHHbLIX MHTEPECOB CIYXUT
OOMNOJIHNTENbHBIM CPEACTBOM MPaBOBOW 3aLUMTbl U HE SBNSIETCS
orpaHn4YeHnemM KOHCTUTYLMOHHOIO npaBa Ha cyaebHyio 3aLunTy,
a TakXe OrpaHnYyeHmneM opPUCanKLNM cyaa.

KoHCTUTYunoHHbIn Cyn KOHCTAaTUpyeT, YTO ycTaHaBAvBae-
Mbl1 3aKOHOM AnddepeHUMPOBAHHBIA MOPSA0K 06XanoBaHuUs
(onpoTecToBaHUs) NOCTAaHOBNEHUN, nencTBMi (6e3nencTensa)
cynebHoro ncrnonHUTenNs, pykoBOANTENSA opraHa NpUHYANTENb-
HOrO UCMNOJIHEHUS, NpeaycMaTpuBaloLWMi Hapsaay ¢ Heobxoam-
MOCTblO cobnoaeHns gocyaebHoro nopsaka yperynmpoBaHus
crnopa Takxe BO3MOXHOCTb HENOCPEACTBEHHOIoO 0bpalleHns B
CyQh, 3aMHTEPECOBaHHbIX 1L, C Xanoboi, a Nnpokypopa — ¢ nNpo-
TECTOM, OCHOBAHHbIN HA MOJIOXEHMUAX YHaCTW NepBon ctatbu 60,
yacTu nepson ctatbn 125 KOHCTUTYLUN U yKA3aHHbIX MeXAy-
HapoOHO-NPAaBOBLIX aKTOB, NPWU3BaH Hanbdosee NOJSIHO y4ecTb
MHTEPECbl CTOPOH WCMNOMHUTENBHONO MNPOM3BOACTBA, WHbIX
NNy, YbW MpaBa M MHTEPECHI HapyLlleHbl MOCTAHOBIEHUAMMU,
nencremamm (6espnencrtenem) cynebHoro NCNoHUTENS, PyKo-
BOAUTENS OpraHa NPUHYANTENbHOIO NCMOMTHEHUS.

N
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Mcxons na BbIIBNEHHONO KOHCTUTYLIMOHHO-MPaBOBOIr0 CMbIC-
na Hopm 3akoHa, KOHCTUTYUMOHHBI Cyf, cHMTaeT, 4TO NO CBOEMY
cofaepxaHuto 3akoH HanpaefieH Ha YCTaHOBNIEHNE CUCTEMHOIO U
KOMMJIEKCHOIO NPaBOBOIr0 PeryiMpoBaHns 0OLLECTBEHHbIX OTHO-
weHnin B chepe NpUHyaUTENbHOro MCMONHEHUSA NCAOHUTENb-
HblIX OOKYMEHTOB, OMNpenenNeHne egmHbiXx Noaxon0B N NpaBu
B OEATENbHOCTU CyAebHbIX UCNONHUTENen ons obecrneyvyeHus
MOJSIHOFO N CBOEBPEMEHHOr0 MCMNOJNIHEHUS cydebHbIXx nocTta-
HOBNIEHWIA HE3ABMCUMO OT BUOOB CYAONPOU3BOACTBA U UHbIX
WCMNOJIHUTENbHbIX AOKYMEHTOB, (popMMpoBaHMue eanHoobpas-
HOWM NPaBOMNPUMEHUTENIbHON NPAKTUKN N rapaHTUPOBAHNE TEM
CaMblM 3aLUNTbl KOHCTUTYUMOHHbBIX NPaB WU 3aKOHHbIX UHTEpPE-
COB rpaxgaH n opraHmusauuin.

KoHcTuTyumoHHblh Cyn, npuaHan 3akoH «O BHeCeHun ao-
MnosIHeHUN U nameHeHun B 3akoH Pecnybnuku Benapycb «O6
OCHOBax aAMWHUCTPATUBHbLIX MNpoLeayp» COOTBETCTBYHOLWMM
KoHcTuTyumn.

Pesiome PeweHunsa KoHcTtutyumnoHHoro Cypa
Pecnyonukn Benapycb

«0 cooTtBeTcTBUU KOHCTUTYLUUMN Pecnybnukn
Benapycb 3akoHa Pecnyonuku Benapycb
«O BHeCeHnu JOoNoJIHEHNIA N USMEHEeHUN

B 3akoH Pecny6nukun Benapycb

«006 ocCHOBax aAMMHUCTPaTUBHbLIX Npoueayp»

oT 27 pekabpa 2016 r. Ne P-1079/2016

KoHCTUTYyumnoHHbIn Cyn, paccMoTpen B OTKPbITOM cyae6-
HOM 3acefaHun B nopsake obsa3aTeNnbHOro npeaBapuTesnbHO-
ro KOHTPOS AEN0 O KOHCTUTYLUMOHHOCTM 3akoHa «O BHeECEeHUU
[OMONTHEHUI N N3MeHeHunl B 3akoH Pecnybnukn benapycb «0O6
OCHOBax aAMWUHUCTPaTMBHbLIX Npouenyp» (ganee — 3akoH).

1. YctaHoBneHue 3akoHoM (nyHKTbl 15, 21, 24 n 25 cTa-
T 1) BO3MOXHOCTW COBEPLUEHUSA pAaa OENCTBUIN B 3N1IEKTPOH-
HON dOopMe Yepes3 eauHbI NopTan 3NEKTPOHHbIX YCNyr npea-
cTaBngdeT cobon ogHy U3 Mep No gajibHENWEMY BHEAPEHMIO B
pecnybnnke aneKTPOHHOro NpaBuUTENbLCTBA, NpeanonarakoLe-

1
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My MoBbllleHne 3PPHEKTUBHOCTU M OMEPATUBHOCTM Mopsiaka
OCYLLECTBNEHUS aAMUWHUCTPATUBHbLIX Npouenyp, YCTPaHeHune
VU3NIULLIHUX agMUHUCTPATUBHbLIX OapbepoB npu obpalleHnn
rpaxgaH v pPUANYECKUX NUL, B FOCYAAPCTBEHHLIE U UHbIE
YNOSIHOMOY€EHHbIE OpraHbl, YrNpoOLWEHNe nX B3aMMOOenCcTBUS,
co3aaHme B utore 61aronpuUbaTHbIX YCAOBUIA ANS peLleHns Ha-
CYLLHBbIX XM3HEHHbIX MPOo6aeM rpaxaaH n ocyLlEeCTBIEHUSI XO-
39MCTBEHHOMN U NHOW OEATENbHOCTHU.

O6palleHe 3a OCyLLECTBIEHMEM aAMUHUCTPATUBHOW NPO-
Lenypbl B 31€KTPOHHON dOpME U NPUMEHEHNE TaKoN GOpPMbI B
npouecce agMMUHUCTPATUBHOM MNpoLenypbl OTBeYaeT Mexay-
HapogHbLIM NoaxoAaam B OTHOLUEHUW PaA3BUTUS SNEKTPOHHOIO
ynpaBneHus. Micnonb3oBaHne MHPOPMALMOHHBLIX N KOMMYHW-
KaQLUWOHHbIX TEXHONOrMIN paccMaTpmBaeTCsa MeXAyHapOoaHOMn
NPakTUKOM, B 4YacTHOCTM PekomeHpgauuen Komumteta MUHU-
ctpos CoseTa EBponbl oT 15 pekabpsa 2004 roga Rec (2004) 15
«0O6 31eKTPOHHOM ynpaBneHnn», B Ka4ecTBe CpeacTea yBenm-
yeHns apHEeKTUBHOCTN AEMOKPATNYECKNX NMPOLECCOB; cOo3aa-
HUa dyHOaMeHTa ans CoTpyaHM4yecTBa Mexay rocygapCcTBeH-
HbIMM OPraHaMu, 4YaCTHbIM CEKTOPOM M APYrMMKN OpraHn3auna-
MU rpaxaaHckoro obLlecTsa; yBem4eHnsa y4acTusl, UHULUMaTmB
M BOBJIEHEHHOCTU rpaxgaH B HALUMOHANbHOW, PErMoHaNbHOW U
MECTHOMN O0OLLEeCTBEHHOI XU3HW; YyBEINYEeHUS NpPo3pavyHOCTU
0EeMOKpaTUYeCcKOro npouecca NpUHATUS PpeELEHNA N NOAOTYET-
HOCTWN OEMOKPaATUYECKNX YYPEXOEHWN; MOBbIWEHNS OT3bIBYU-
BOCTW rOCYOAPCTBEHHbLIX OPraHoB; CTUMYNMUPOBaHUA o0LLe-
CTBEHHbIX AebaToB U HabnwaeHUsa 3a NPOLECCOM MPUHATUSA
peweHni.

2. 3akoH 06 OCHOBax aaMMHUCTPATUBHLIX Npoueayp Oo-
MOJSIHAETCS MONOXEHUAMWN, NpegycMaTpuBaloLWmMMm paclin-
pPEHME YmMcna y4yaCcTHUKOB aAMWUHUCTPATMBHOW Npouenypbl
TPETbUMU NULLAMU N 3aKPENNAIOLWNMN UX NpaBa 1 06593aHHOCTH
(ab3au, TpeTunin nyHkTa 1 v nyHkT 13 cTtaTtbn 1 3akoHa). Cornac-
HO 3aKOoHy TpPeTbe NMUUO — 3TO FPaxaaHnH UIn PUINYECKoe
JIMUO, KPOME 3aMHTEPECOBAHHOIO NMUA, y4acTue KOTOPbIX B
OCYLWLEeCTBAEHUN agMWUHUCTPATUBHON Mnpouenypbl Npeaycmo-
TPEHO akTaMn 3aKoHO4aTeNbCTBaA M YbM NpaBa u (UNn) oba3aH-
HOCTU 3aTparnBawTCa aAMUHNCTPATUBHBIM PELLEHNEM.
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Mo mMHeHunio KoHcTuTyumoHHoro Cyna, oTHeceHne 3akoOHOM
K YMCNly Yy4acTHMKOB aAMWHUCTPATUBHBLIX NpOLeayp TPeTbux
Ny, YbM Npaea u (MnNn) 0693aHHOCTM B CMITY 3aKOHO4ATENLCTBA
3aTparvmBatoTCs NpM OCyLECTBAeHNN aaMUHNCTPATUBHOMN NPO-
uenypbl, OTBEYAET KOHCTUTYLUOHHBIM HOPMaM O npuopuTeTe
NMYHOCTU 1 obecneyeHnn ee npae 1 cBOOOA, paBEHCTBE BCEX
nepen 3akoHOM M 06 0083aHHOCTM rocynapcTeBa NPUHUMATb
BCE AOCTYMHbIE EMY MePbl 151 OCYLLECTBNEHUS N 3ALUTbI 3TUX
npae 1 ceobop (ctatbn 21, 22 1 59 KoHCTUTYUMIM), HAaNpaB/ieEHO
Ha co3aaHue rapaHTuin obecrnevyeHuns 1 3aWwmTbl NpaB, cBo6oL,
M 3aKOHHbIX MIHTEPECOB rpaxaaH u iopmandeckmnx nuuy,. Onpege-
NeHne 3aKOHOM HOBOIO y4acTHMKA aAMUHUCTPAaTUBHOM npoue-
Oypbl — TPETbErO NNLA UMEET LENbIOo NIerann3oBaTtb NpaBoBoe
NMONIOXEHWE TaKUX Nuu, NPeOCTaBUTbL UM NPaBOBLIE CPEACTBA
3alWmMThl NPaB WU 3aKOHHbIX MHTEPECOB, YMEHbLUNTb KOJIMYECTBO
ny6anYHO-NPaBOBbLIX KOHMIMKTOB, o0OecnedynTb NpuHAaTUE
CnpaBenanBoOro agMMHUCTPATUBHOMO PELLUEHNS.

3. 3akoH 06 ocHOBax agMUHUCTPATUBHbIX MPOoLeayp A0Nnos-
HAEeTCs NoJsioXeHneMm, npeaycMaTpuBarolmm, 4Tto cbop, obpa-
60TKa, XpaHeHNE, NCMNOJIb30BaHME NMEePCOHANbHbIX AaHHbIX FrPaXx-
0aH Npu OCYLWECTB/IEHUN aAMUHUCTPATUBHLIX Npoueayp Ocy-
wecTBnaTca 6€3 UX NMCbMEHHOro cornacus ¢ cobnoaeHnem
TpeboBaHWN, ONpefeNieHHbIX 3aKOHOAATENbHbIMU akTamMu, Mo
3awmTe uHpopmaLumm, pacnpocTpaHeHmne n (Mnm) npenocTasne-
HMe KOTOPOW orpaHnyeHo (NyHkT 2 ctatbk 20). U3 copepxaHms
OaHHOI HOpMbI cneayeT BbiBO4, 06 OrpaHMYEeHNM KOHCTUTYLIMOH-
HOro NpaBa rpaxpaaH, NepcoHasbHble AaHHbIE KOTOPbIX UCMOJb-
3YIOTCS NPU OCYLLECTBIEHUN aAMUHUCTPATMBHbIX NpoLeayp, Ha
HEMNPMKOCHOBEHHOCTb JIMYHOM XN3HU (CTaTbsl 28 KOHCTUTYUMN),
B TOM 4YuMcCne npasa nmua no co6CTBEHHOMY YCMOTPEHUIO pacno-
pskaTbCa Takon nHdopmMaumen, paspeLwaTtb WK orpaHn4ynBaThb
OOCTYN K HEN, ONpenensaTb NOPaaoK N YCIOBUSA A0CTyna B COOT-
BETCTBMW C 3aKOHOAATENIbHLIMW akTaMM (4acTb NepBas CTaTby
33 3akoHa Pecnybnukun benapycbk «O6 nHpopmaummn, nHpopma-
TM3auum n sawmTe MHGopmMaLun»).

KoHCTUTYuUMOHHBIM Cyg oTMevaeT, 4To cTaTbd 28 KOHCTUTY-
UMM gonyckaeT BO3MOXHOCTb BMELLATENbCTBA B JIMYHYIO XXN3Hb
Ha 3aKOHHOM OCHOBaHMW. 3akpenneHne B 3aKOHE HOPMbl O
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cbope, obpaboTke, XpaHEHUW, UCMNONb30BAHUM MepCOoHallb-
HbIX OAHHbIX FpaxaaH Mpu OCYLWEeCTBNEHUN agMUHUCTPATUB-
HbIX NpoLUEenyp OTBEYAET NOJIOXEHMAM YaCT NEPBON cTaTbn 23
KoHCcTuTYyumnmn, Tak kak npu aTomMm cobnogatotcs TpeboBaHus oo
YPOBHE HOPMATMBHOIO NPaBOBOrO akTa WU HaNPaB/EHHOCTU Ha
DOCTUXEHME KOHCTUTYLMOHHO 3Ha4YuMbIX Lienein B nHrepecax
3awmTbl NpaB u ceobog apyrux nuu. PaccmaTpuBaemMoe orpa-
HMYEHME MpPU ycnoBuM obecnedyeHns 3alnTbl MePCOHasNbHbIX
OaHHbIX OT HE3aKOHHOro OOCTyna MHbIX N1L NpeacTaBnseTcs
AONYyCTUMbIM N HeYpe3MepHbIM, OCHOBaHHbIM Ha HopMax KoH-
CTUTYLMUMN.

B onpeneneHHOM Mepe npasa 1 3aKOHHbIE UHTEPECHI FpaXx-
0aH W I0OpUONYECKMX NINL, OFPaHNYMBAKOTCA HOPMaMM 4acTu
BTOPOM MyHKTa 3 m3naraemMon B HOBOW pepakumm ctatbn 15
3akoHa 06 oCHOBax agMWUHUCTPATMBHbLIX NpoLenyp, COrnacHo
KOTOpbIM Mpu nogave 3adB/ieHUsa B 9N1EKTPOHHON ¢popmMe 3a-
MHTEPECOBAHHOE NML0 MOXET y4yaCTBOBaATb B OCYLLECTBAEHUN
aAMUHUCTPATUBHON NpoLenypbl Hepe3 CBOMX NpeacTaBUTenNemn
TOJIbKO B C/yyasx, NPeayCMOTPEHHbIX 3aKOHO4ATENIbHbIMUN aK-
Tamun. [JaHHblE NONOXEHUS KacalTCsa peann3daumm KOHCTUTY-
LMOHHOrO npaBsa 3anHTEPEeCOBAHHOI0 NMuUa Ha PUONYECKYIO
NOMOLLLb A9 OCYLLLECTBJ/IEHMS U 3aLLUTbI NpaB U cBOOOA, B TOM
yncne Nonb30BaTbCS B OO0 MOMEHT NMOMOLLbIO CBOUX Npes-
CTaBuTENleN B rocyfapCTBEHHbIX OpraHax U B OTHOLUEHMUSAX C
OOJIKHOCTHLIMU NMUaMN 1 rpaxaaHamm (4acTb nepeas ctaTby
62 KoHCcTUTYyumn).

Mo MmHeHuto KoHcTuTyumoHHoro Cyna, B TakOM clydae He
VCKJI0YAETCH NMYHaga nogaya 3asiBieHUs 3anMHTEpPEeCOBaHHbIM
MUoM NMbo NCNOoNb30BaHME NMMCbMEHHOM UK YCTHON GOpPMbl
C NPUBJIEYEHMEM MPELCTABUTENS, NOITOMY HeENnpuBieYeHne
npeacTaBUTENS He aBNFeTCs NpensaTcTBMem ans obpauieHus
3a OCYLLECTBNEHMEM aAMMHUCTPATUBHONM npoueaypbl. Kpome
TOro, Ha COBPEMEHHOM 3Tane CreayeT yunuTbiBaTb TEXHUYECKME
BO3MOXHOCTU MOATBEPXAEHMSA MOJHOMOYUIA NpeacTaBuUTens
B 3JIEKTPOHHOWN popMe, a Takxe TO, YTO NpPencTaBuUTENbCTBO
B OCYLLECTBJIEHUN aAMUHUCTPATUBHONW MpoLenypbl HE orpa-
HMYMBAETCA NUNLWb NoJavYel 3asB/IEHNA U BCEX HEOBXOOMMBbIX
nokymMmeHToB. CornacHo nyHkTy 3 ctatbm 8 3akoHa 06 OCHO-
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Bax agMUHUCTPaTUBHbLIX MNpoUeayp NpeacrtaBuUTeENM 3aunHTe-
PECOBAHHOr0 nnua Npu OCYWECTBNEHUN aAMUHUCTPATUBHOM
npoueaypbl MOryT coBepLlaTb AENCTBMSA, NpaBO Ha OCYLWECT-
BNE€HME KOTOPbIX MMEeT 3anHTepecoBaHHOe N1Lo, B npeaenax
npenocTaBieHHbIX MOJITHOMOYUIA, TO €CTb B TOM YMCJIE NMOJy4aTb
pa3bsiCHEHUS NpaB 1 0693aHHOCTEN, 3HAKOMUTLCS C MaTepu-
anamMmu, CBSI3aHHbIMW C PACCMOTPEHMEM 3asiBIEHWA, OenaTb
M3 HUX BbIMNCKKN, 06XanoBaTb aAMUHUCTPATUBHbIE PELUEHUNS U
ap. B cBaA3u ¢ aTMM paccmaTpuBaeMoe OorpaHuyeHue npume-
HUTENbHO K Noaayve 3asBNeHns B 9NeKTPOHHON popmMme, ncxoas
M3 CMbICcna YacTu nepeoi ctatbk 23 KOHCTUTYUMK, ONYCTMMO,
He HapylwaeT onTMManbHOro 6anaHca MHTEPECOB AMYHOCTW,
obuiecTBa 1 rocygapcrtea, COpasMepPHO Taknum 3alniaemMbim
KOHCTUTYLUMOHHbLIM LIEHHOCTSIM, Kak rnpaea ful, B TOM 4ucne
3aMHTEPECOBaHHbIX, KOTOPble MOryT OblTb 3aTPOHYTbl HEeao-
OpPOCOBECTHLIMU OENCTBUAMMN NNL, NOAABLLUNX B 9NEKTPOHHOM
dopmMe OOKYMEHTbl AJi OCYLLECTBNEHUS agMUHUCTPATUBHbIX
npouenyp, He nmes Hagnexawe oPOPMIIEHHbIX MOSHOMOYNIA
ONs NnpencTaBuTeNbCTBA.

KoHCcTuUTyumoHHblh Cya, oueHmBasi HOPMbl 3akoHa, npwu-
XOOUT K BbIBOAY O €ro HanpaBfieHHOCTW Ha COBepLUEeHCTBOBA-
HMe NPaBOBOro PerynmpoBaHns o6 EeCcTBEHHbIX OTHOLIEHWUI B
cdepe OCyLecTBNEHUS aAMUHUCTPATUBHbLIX MpoLueayp B Ue-
nax Hanbonee NONHOro obecneyeHnss KOHCTUTYLMOHHbIX NPaB
M 3aKOHHbIX MHTEPECOB FpaxaaH N IpuaNYecKmnx NnL, UCKo-
yeHne NPosiBJIEHMI BlopoKpaTnamMa N Koppynumu, yCTpaHeHme
W3NMNLWHNX aAMUHUCTPAaTUBHbIX BAapbepPOB, CHUXEHWE CTEMNeHU
YCMOTpPEHUSa Ny6nmM4yHOM BRacTU Npu MPUHATUXN aaMUHUCTPa-
TUBHbIX PELLEHNIN, fanbHenwee pa3sutmne benapycu kak oemo-
KpaTm4eckoro npaBoOBOro rocygapcraa.

KoHcTuTyumoHHbii Cya npmuaHan 3akoH «O BHece-
HUM OOMNOJIHEHUI U U3MeHeHnn B 3akoH Pecnybnuvkm
Benapycb «O6 OCHOBax agMMHUCTPATUBHbLIX NpPOLEe-
nyp» COOTBETCTBYIOLUM KOHCTUTYLUN.




Koucruryuuonnoe

NMPABOCYAMUE

BecTHuk KoHdepeHumn
OpraHoB KOHCTUTYLMOHHOIO KOHTPOIA
CTpaH HOBOW AeMoKpaTunmn

Bbinyck 2 (76) 2017

Appec pepakuum:

0019, EpeBaH, np. barpamsiHa 10
Ten.: (+37410) 529991, (+37411) 588189
®Pakc: (+37410) 529991
Email: armlaw@concourt.am

URL: http://www.concourt.am

CpaHo B Habop 10.04.2017 .
MopnucaHo k nevatn 28.04.2017 .

Mey. n.6.75
Bymara odcetHas. lNMevaTb opceTHada
dopmat 60x84 1/16

BbIxoguT exekBapTanbHO

CTtaTby BeCTHUKA “KOHCTUTYLIMOHHOE
npasocyaue” nybnunkyTcs
B aBTOPCKOW peaakumm

BeCTHVK BKJIIOYEH B NepeyeHb BeayLmnxX
PELLEH3NPYEMbIX HAYYHbIX XYPHAN0B 1
V3[aHuniA, B KOTOPbIX AOIKHbLI NYHIMKOBATLCS
OCHOBHbIE Hay4YHble pe3ynbTaThl AguccepTaumnn
Ha coMckaHme y4eHbIX CTeneHen gokropa n
KaHavaaTa Hayk

3aperncTpupoBaH Konnernemn
N 8/22 MuHucTepcTBa toctuummn PA
27 deBpans 1998 .





